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In the United States Court of Appeals 
for the District of Columbia Circuit 

Nos. 19-1224, et al. 
__________ 

 
BELMONT MUNICIPAL LIGHT DEPARTMENT, ET AL., 

Petitioners,  

v. 

FEDERAL ENERGY REGULATORY COMMISSION, 
Respondent. 
__________ 

 
ON PETITIONS FOR REVIEW OF AN ORDER OF THE  

FEDERAL ENERGY REGULATORY COMMISSION 
__________ 

 
BRIEF OF RESPONDENT  

FEDERAL ENERGY REGULATORY COMMISSION 
__________ 

 
STATEMENT OF THE ISSUES 

This is the latest in a series of cases concerning the ongoing efforts 

of the Federal Energy Regulatory Commission, the New England 

regional transmission operator, and wholesale electricity market 

participants to create and implement mechanisms to ensure that the 

New England power system can meet consumer demand during winter 

cold spells that stress the regional power system.  The orders on review 

concern the Commission’s approval of a proposal by ISO New England 
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Inc. (ISO New England or System Operator), the independent system 

operator of the high-voltage electric transmission network in the 

Northeast and administrator of the region’s wholesale electric markets.  

The proposal consists of an interim program, while market 

participants develop a long-term solution, that would compensate 

electric generators that maintain stockpiles of fuel, or other potential 

“inventoried energy,” during the winters of 2023/2024 and 2024/2025.  

This Inventoried Energy Program is designed to mitigate New 

England’s winter energy security risk – i.e., the potential inability of 

generators to get the fuel they need, when they need it, to meet 

consumer demand during times of system stress – and better ensure the 

system’s ability to keep the lights on during the coldest weeks of the 

year.  The Commission approved the Program as a step in the right 

direction, explaining that its benefits in resolving an identified 

reliability problem justify, on balance, the increased costs. 

Three groups of petitioners challenge the Commission’s approval: 

(1) the State Petitioners (the Massachusetts Attorney General, the New 

Hampshire Public Utilities Commission, and the New Hampshire Office 

of the Consumer Advocate); (2) the Municipal Utility Petitioners (the 
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various entities making up the New England Consumer-Owned 

Systems); and (3) the Sierra Club Petitioners (Sierra Club and Union of 

Concerned Scientists).  Although presented in three separate briefs, 

their challenges largely overlap and raise the following issues for 

review:  

(1) Whether the Commission reasonably approved the proposed 

Inventoried Energy Program as “just and reasonable,” within the 

meaning of the Federal Power Act:  

(a) where the Commission found that ISO New England had 

demonstrated, with supporting record evidence, that the New 

England region faced a near-term, winter energy security risk, 

and that the Program’s anticipated costs are reasonable in light of 

the expected benefits, and 

(b) where the Commission determined that it is appropriate 

for the Inventoried Energy Program to be open to all generating 

resources capable of providing the reliability product sought by 

ISO New England, even though some resources (like coal, nuclear, 

or hydroelectric generators) may already maintain inventoried 

energy as part of their standard operating practices, and 
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(c) where the Commission determined that the design 

elements of the Program are reasonably calibrated to produce just 

and reasonable rates. 

(2) Whether the Commission reasonably found that the 

Inventoried Energy Program does not unduly discriminate against 

renewable power generators that are unable to maintain inventoried 

energy. 

STATUTORY AND REGULATORY PROVISIONS 

The pertinent statutes and regulations are contained in the 

Addendum to this brief. 

STATEMENT OF FACTS 

I. STATUTORY AND REGULATORY BACKGROUND  

A. The Federal Power Act 

Section 201 of the Federal Power Act, 16 U.S.C. § 824, gives the 

Commission jurisdiction over the rates, terms, and conditions of service 

for the transmission and wholesale sale of electric energy in interstate 

commerce.  This grant of jurisdiction is comprehensive and exclusive.  

See generally New York v. FERC, 535 U.S. 1 (2002) (discussing 

statutory framework and FERC jurisdiction).   

The Act provides that “[a]ll rates and charges … by any public 
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utility for or in connection with the transmission or sale of electric 

energy,” and “all rules and regulations affecting or pertaining to such 

rates and charges,” must be “just and reasonable,” and not “undu[ly] 

preferen[tial]” nor “undu[ly] prejudicial.”  16 U.S.C. § 824d(a), (b). 

The reasonableness of any particular rate is assessed in light of 

the Act’s goal of promoting reliable service and the development of 

energy supplies.  See, e.g., Consol. Edison Co. v. FERC, 510 F.3d 333, 

342 (D.C. Cir. 2007) (“the FPA has multiple purposes in addition to 

preventing ‘excessive rates’ including protecting against ‘inadequate 

service’ and promoting the ‘orderly development of plentiful supplies of 

electricity’”) (internal citations omitted); accord, Cent. Hudson Gas & 

Elec. Corp. v. FERC, 783 F.3d 92, 111 (2d Cir. 2015); see also NAACP v. 

FPC, 425 U.S. 662, 669-70 (1976) (finding it “clear” that the “principal 

purpose” of the Natural Gas Act and Federal Power Act “was to 

encourage the orderly development of plentiful supplies of electricity 

and natural gas at reasonable prices”).  

Under section 205 of the Federal Power Act, a public utility 

seeking to change any rate or rule must file the proposed change with 

the Commission.  16 U.S.C. § 824d(d).  The utility bears the burden of 
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showing that the change is just and reasonable.  Id. § 824d(e).  When 

reviewing a proposed change under section 205, “the Commission 

undertakes ‘an essentially passive and reactive role’ and restricts itself 

to evaluating the confined proposal.”  Advanced Energy Mgmt. All. v. 

FERC, 860 F.3d 656, 662 (D.C. Cir. 2017) (quoting City of Winnfield v. 

FERC, 744 F.2d 871, 875-76 (D.C. Cir. 1984)). 

B. Developing Regional Markets  

Historically, electric utilities had been vertically integrated 

monopolies, with a single utility controlling the generation, 

transmission, and distribution of electricity in a geographic region.  

Since the 1970s, a combination of technological advances and policy 

reforms has given rise to market competition among power suppliers.  

Morgan Stanley Capital Grp. Inc. v. Pub. Util. Dist. No. 1, 554 U.S. 527, 

535-36 (2008). 

One such policy reform was the Commission’s decision to order the 

functional unbundling of wholesale generation and transmission 

services, requiring utilities to provide open, non-discriminatory access 

to their transmission facilities to competing electricity suppliers.  See 

New York, 535 U.S. at 11-13.  To reduce the technical inefficiencies 
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associated with different utilities operating different parts of the grid, 

the Commission encouraged transmission providers to establish 

“Regional Transmission Organizations,” which would have operational 

control over the facilities owned by transmission providers.  See Morgan 

Stanley, 554 U.S. at 536-37 (citing Order No. 2000, 65 Fed. Reg. 810, 

811-12 (2000)).  The Commission also encouraged the management of 

these Regional Transmission Organizations by “Independent System 

Operators,” not-for-profit entities that operate transmission facilities in 

a non-discriminatory manner.  Id. 

C. Overview Of The New England Market 

In the Northeast, ISO New England is the entity that operates the 

regional transmission system and administers bid-based energy 

markets across six States (Connecticut, Maine, Massachusetts, New 

Hampshire, Rhode Island, and Vermont).  See generally NSTAR Elec. & 

Gas Corp. v. FERC, 481 F.3d 794, 796 (D.C. Cir. 2007).  These FERC-

jurisdictional wholesale markets facilitate the sale of electricity by 

generators to electric utilities and electricity traders before it is 

eventually sold to consumers.  The rates charged by ISO New England 

for access to the transmission system and the rules for the wholesale 
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markets are set forth in a “‘single, unbundled, grid-wide tariff.’”  NRG 

Power Mktg., LLC v. Me. Pub. Utils. Comm’n, 558 U.S. 165, 169 n.1 

(2010) (quoting Midwest ISO Transmission Owners v. FERC, 373 F.3d 

1361, 1364 (D.C. Cir. 2004)).  

The Inventoried Energy Program at issue here is a temporary 

construct that operates in tandem with the established ISO New 

England energy and capacity markets.  A general overview of those 

markets is set forth below.   

1. The players 

The fundamental product underlying ISO New England’s markets 

is the electric energy produced by generators, whose facilities convert 

fuels such as oil, natural gas, uranium, or the energy inherent in wind, 

sunshine, or water, into a flow of electrons.  That flow of electrons is 

then transmitted over high-voltage power lines operated by ISO New 

England on behalf of its member transmission owners.   

The electric energy is received by local public utilities, like the 

Municipal Utility Petitioners here, who in turn distribute that 

electricity to consumers.  The amount of energy required by end users is 

called “load,” and thus local utilities are sometimes referred to as “load-
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serving entities.”  See TransCanada Power Mktg., Ltd. v. FERC, 811 

F.3d 1, 4-5 (D.C. Cir. 2015); see also FERC, ENERGY PRIMER: A 

HANDBOOK OF ENERGY MARKET BASICS 35-36 (Apr. 2020) (Energy 

Primer).1  The retail transactions between local utilities and their 

customers are state-jurisdictional. 

2. The energy markets 

In the day-ahead New England energy market, load-serving 

entities submit orders for electricity and generators submit supply 

offers one day before the electricity is needed.  ISO New England uses 

these orders and offers to construct supply and demand curves for this 

market.  The intersection of these curves identifies the market-clearing 

price.  Supply offers below and demand orders above the identified price 

are cleared and scheduled.  See Energy Primer at 77.  “The price of the 

last unit of electricity purchased” – the market-clearing price – “is then 

paid to every supplier whose bid was accepted, regardless of its actual 

offer; and the total cost is split among the [load-serving entities] in 

proportion to how much energy they have ordered.”  FERC v. Elec. 

 
1 The Energy Primer is available at 

https://www.ferc.gov/sites/default/files/2020-06/energy-primer-2020.pdf.  
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Power Supply Ass’n, 136 S.Ct. 760, 768 (2016). 

A real-time energy market allows market participants to respond 

to changes in anticipated supply or demand.  Throughout the operating 

day, ISO New England accepts supply bids and demand orders and sets 

real-time clearing prices for incremental demand.  See Energy Primer at 

77. 

3. The forward capacity market 

In addition to ensuring that there is enough supply to meet 

present-day demand, ISO New England must also ensure that there 

will be sufficient generating resources in place to meet future electricity 

needs.  This is accomplished through the forward capacity market, 

where public utilities purchase “capacity,” which “is not electricity itself 

but the ability to produce it when necessary.”  Conn. Dep’t of Pub. Util. 

Control v. FERC, 569 F.3d 477, 479 (D.C. Cir. 2009).  Generators 

provide capacity by promising to remain operational and capable of 

providing electricity when called upon. 

The forward capacity market uses annual auctions to set the price 

of capacity.  In the auctions, ISO New England first estimates the 

amount of capacity that will be required for reliable operation three 
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years in the future.  Suppliers willing to provide capacity submit bids 

reflecting the lowest price they will accept before exiting the market 

that year.  Under the ensuing “descending clock” auction, the price falls 

and suppliers exit the market until the amount of capacity offered 

matches ISO New England’s projected capacity requirement.  See Pub. 

Citizen, Inc. v. FERC, 839 F.3d 1165, 1168 (D.C. Cir. 2016) (discussing 

auction mechanics); see also Conn. Dept’ of Pub. Util., 569 F.3d at 480 

(same).  All generators remaining in the market are paid this clearing 

price, regardless of their bids, during the capacity commitment period 

(three years in the future).  In return, they must offer capacity into the 

electricity markets during the course of that year.  The cost of the 

capacity is divided among the public utilities in proportion to their 

share of the system’s projected capacity requirement for that year.  See 

New England Power Generators Assoc., Inc. v. FERC, 879 F.3d 1192, 

1195 (D.C. Cir. 2018). 

At times, a generator’s decision whether to cease operations may 

depend on whether it can earn sufficient revenues from capacity 

auctions.  If the generator’s capacity-market revenues, coupled with 

revenues from other sources, is sufficient to cover its costs, the 
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generator would continue to operate.  But if the generator’s expected 

revenues are too low, the generator may choose to retire, rather than 

operate at a loss.  

The Inventoried Energy Program is intended to operate in the 

winters of 2023/2024 and 2024/2025, which are within the capacity 

commitment periods associated with the 14th forward capacity auction 

(held February 2020) and 15th forward capacity auction (to be held in 

February 2021).  The Program is intended to influence generator 

retirement decisions, which are signaled four years in advance of the 

cessation of operations through “de-list” bids submitted during forward 

capacity auctions.  See ISO New England Tariff Filing at 7 (Mar. 25, 

2019) (R. 2) (Tariff Filing); JA ___. 

II. THE INVENTORIED ENERGY PROGRAM 

A. New England’s Winter Energy Security Risk 

New England faces an energy security risk – i.e., the possibility 

that power plants will not have or be able to get the fuel they need to 

produce energy when the system is under stress in the winter.  This 

long-recognized problem is the foremost challenge to the reliable 

delivery of electricity to consumers in New England.  See ISO New 

England Operational Fuel-Security Analysis at 6 (Jan. 17, 2018) (Fuel 
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Security Analysis), JA ___. 

Historically, most of New England’s electricity was supplied by 

generators that had ready stockpiles of fuel on site, such as oil, coal, 

and nuclear facilities.  As a result, they could be relied upon to run in 

response to unexpected contingencies, such as a large loss of generation 

or surge in demand.  See id. at 11, JA ___.  Today, in light of 

consistently low natural gas prices and state policies encouraging the 

development of renewable resources, the generation fleet is increasingly 

comprised of resources with “just-in-time” energy sources.  For natural-

gas generators – which now produce about 40% of the region’s 

electricity – this means fuel purchased on the spot market and 

delivered through interstate pipelines.  Id. at 16, JA __ (natural gas 

generators “typically buy pipeline capacity released by local gas utilities 

on the secondary market”).  For renewables, this means bright skies 

and windy days.  Id. at 11, JA ___. 

While the region’s reliance upon natural gas as an energy source 

has grown, its pipeline infrastructure has not.  Expansion efforts have 

been stymied, leaving the region with a relatively small natural gas 

pipeline gas system.  The impact of this mismatch becomes particularly 
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evident during cold periods, where most natural gas is committed to 

local public utilities for residential, commercial, and industrial heating.  

As a result, natural gas generators cannot procure all the fuel they need 

to run.  See id. at 16, JA ___.  Winter also poses challenges for 

renewable resources.  Solar output is affected by snow, clouds, and 

shortened daylight hours.  Id. at 15, JA ___. 

As a result, during cold snaps, a large portion of the region’s 

power comes from coal, oil, and nuclear power plants.  The “low average 

annual output from generators using oil or coal masks the major 

contributions of these aging generators during peak winter and summer 

days when they may be contributing as much as a third, sometimes 

more, of the region’s power.”  Id. at 12, JA ___.  But operating, fuel, and 

environmental-compliance costs have led many of these plants to close.  

Since 2013, roughly 7,000 megawatts of mostly coal, oil, and 

nuclear generation have retired or have announced plans for retirement 

in the coming years.  Another 5,000 megawatts of oil and coal 

generating facilities, which now run only during peak demand or 

periods of gas pipeline constraints, are projected to be at risk for 

retirement.  See ISO New England Response to Request for Additional 
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Information at 15 n.32 (June 6, 2019) (R. 71) (ISO New England 

Response), JA ___.  For context, there is about 31,000 megawatts of 

generation capacity in New England.  See https://www.iso-

ne.com/about/key-stats/resource-mix/. 

These two factors – just-in-time fuel delivery for many generators, 

and the closure of generating plants with ready stockpiles of fuel on-site 

– combine to create a winter energy security risk (i.e., the potential 

inability of the system to meet demand during winter cold snaps).  

Because ISO New England has thus far been able to maintain the 

power system through winter periods, “the region’s consumers have 

been shielded from this growing risk, apart from severe winter price 

spikes that eventually show up in retail rates.”  Fuel Security Analysis 

at 10, JA ___.   

B. Prior Efforts To Address The Winter Energy 
Security Risk 

Through the years, ISO New England has tried a number of 

different approaches to address the reliability risks associated with 

operation during cold winter months.  For example, during the winters 

of 2013/2014 through 2017/2018, ISO New England implemented 

“Winter Reliability” programs, which, as relevant here, compensated 
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generators for establishing specified amounts of oil inventory and for 

any liquefied natural gas contract volumes that remained unused at 

winter’s end.  See, e.g., ISO New England Inc., 144 FERC ¶ 61,204 

(2013) (conditionally accepting 2013/2014 Winter Reliability program), 

reh’g denied, 147 FERC ¶ 61,026 (2014), rev’d in part sub nom. 

TransCanada Power Marketing Ltd. v. FERC, 811 F.3d 1 (D.C. Cir. 

2015); see also ISO New England, Inc., 152 FERC ¶ 61,190 (2015) 

(accepting Winter Reliability Programs for 2015/2016, 2016/2017, 

2017/2018), reh’g denied, 154 FERC ¶ 61,133 (2016). 

In 2018, ISO New England implemented “Pay for Performance” 

enhancements to its forward capacity market design.  Under the new 

rules, generators that fail to meet their capacity performance 

obligations during energy scarcity conditions would be subject to 

significant monetary penalties, and those that over-performed relative 

to their obligations would receive additional revenues.  See ISO New 

England Inc., 147 FERC ¶ 61,172 (2014) (accepting Pay-for-

Performance proposal), reh’g denied, 153 FERC ¶ 61,223 (2015), aff’d 

sub nom. New England Power Generators Ass’n v. FERC, 879 F.3d 1192 

(D.C. Cir. 2018).   
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C. The Mystic Retirements And The Commission’s 
Directive 

In order to further study these reliability risks, ISO New England 

prepared an Operational Fuel Security Analysis.  The study, published 

in January 2018, determined, under a variety of generation resource 

combinations, whether and how often the region would run short of fuel 

during an entire winter and how often the resulting energy shortfalls 

would require the System Operator to take emergency actions.  The 

study concluded that the possibility of energy shortfalls becomes acute 

by the winter of 2024/2025, and could occur earlier.  See Fuel Security 

Analysis at 5, 21, 32, JA ___, ___, ___.  As a result, emergency actions – 

ranging from requests for energy conservation to rolling blackouts – 

would be necessary to keep the power flowing.  Id. at 5, JA ___.  (To 

avoid overloads and blackouts, “operators must plan and operate power 

plants and the transmission grid so that demand and supply exactly 

match, every moment of the day, every day of the year, in every 

location.”  See Energy Primer at 36.) 

These risks became all the more real two months later when, in 

March 2018, Exelon Generation Company LLC announced its intention 

to retire the units at its Mystic Station Generation Station, which 

USCA Case #19-1224      Document #1884454            Filed: 02/09/2021      Page 30 of 105



 

18 

 

serves the Greater Boston area.  See ISO New England, Inc., 164 FERC 

¶ 61,003, PP 3-5 (2018) (Mystic Order).  Citing the energy security and 

operational risks posed by the retirement, ISO New England petitioned 

the Commission for a waiver of certain tariff provisions to allow it to 

enter into cost-of-service agreements to keep the Mystic units on-line for 

the 2022/2023 and 2023/2024 winter periods.   

The Commission denied ISO New England’s petition, finding that 

it did not actually seek a waiver of tariff provisions, but rather the 

creation of new provisions to allow for cost-of-service agreements to 

meet regional fuel security concerns.  See id. P 47.  That said, the 

Commission agreed that the record evidence demonstrated that the 

region faced a serious fuel security risk.  See id. PP 49, 55.  The 

Commission therefore utilized its authority under section 206 of the 

Federal Power Act, 16 U.S.C. § 824e – which authorizes the 

Commission to investigate whether existing tariff provisions are just 

and reasonable – to direct ISO New England to file tariff revisions that 

(1) provide for a short-term process for implementing cost-of-service 

agreements to address demonstrated fuel security concerns, and 

(2) improve the market design in New England to better address fuel 
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security concerns, or to show cause why such filings were unnecessary.  

See id. P 55.   

The Commission subsequently approved ISO New England’s 

proposed tariff provisions for fuel-security-cost-of-service agreements 

(see ISO New England, Inc., 165 FERC ¶ 61,202, PP 82-88 (2018)), and 

accepted such an agreement regarding the Mystic facilities.  See 

Constellation Mystic Power, LLC, 165 FERC ¶ 61,267 (2018), on reh’g, 

172 FERC ¶ 61,044 (2020).  The Mystic units have the right to retire in 

May 2023 and, in any event, will not be retained beyond May 31, 2024.  

See ISO New England Response at 3, JA ___. 

In April 2020, ISO New England filed tariff revisions proposing 

long-term, market design changes to address the region’s energy 

security risk.  The proposed changes – which were recently rejected, 

without prejudice to refiling, by the Commission (see ISO New England, 

Inc., 173 FERC ¶ 61,106 (2020))2 – were to take effect on June 1, 2024, 

 
2 The Commission found that the Energy Security Improvements 

proposal was unjust and unreasonable “because (1) [it] fail[ed] to 
sufficiently align the timing of reserve procurement with the timing of 
fuel procurement; (2) the voluntary nature of the [Energy Security 
Improvement] market design undermine[d] its ability to address fuel 
security during stressed conditions; and (3) the [record] demonstrate[d] 
that [the Energy Security Improvements] would not materially reduce 

USCA Case #19-1224      Document #1884454            Filed: 02/09/2021      Page 32 of 105



 

20 

 

the start of the 2024/2025 capacity commitment period.  The 

Inventoried Energy Program at issue here is intended to serve as 

temporary stopgap measure for the winters of 2023/2024 and 2024/2025 

until a full market redesign is in place.  See Tariff Filing at 1, JA ___.  

(ISO New England would have discontinued the Program had its 

proposed long-term market redesign been accepted and put in place 

before the winter of 2024/2025.  See ISO New England, 173 FERC 

¶ 61,106 at P 16.) 

D. ISO New England’s Proposal 

On March 25, 2019, pursuant to section 205 of the Federal Power 

Act, 16 U.S.C. § 824d, ISO New England filed proposed tariff revisions 

to implement the Inventoried Energy Program.  The filing was 

supported by testimony from Dr. Christopher Geissler, an economist in 

ISO New England’s Market Development Department, and Dr. Todd 

Schatzki, an economic consultant engaged by the System Operator to 

assist with rates and cost estimates associated with the Inventoried 

Energy Program.  See Tariff Filing at Ex. A (Geissler Testimony), Ex. B. 

 

reserve shortages or the potential for loss of load, but nevertheless 
would impose substantial costs on consumers.”  Id. P 49. 
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(Schatzki Testimony), JA ___-___, ___-___. 

ISO New England did not conduct any new energy security 

analysis in conjunction with the development of the Inventoried Energy 

Program.  The System Operator explained that it had provided 

quantitative analyses in other regulatory proceedings and public fora 

regarding its energy security concerns for the winters of 2023/2024 and 

2024/2025.  See ISO New England Response at 3 (citing the Fuel 

Security Analysis and Mystic-specific studies), JA ___.  To ensure that 

the interim program was filed and understood by stakeholders before 

the March 2019 deadline for retirement de-list bids in connection with 

the next forward capacity auction in February 2020, ISO New England 

determined that it was appropriate to forgo the complex and time-

consuming development of an analysis of the Program’s reliability 

benefits and impact on market participants.  See id. at 2-3, JA ___-___; 

see also ISO New England Motion For Leave To Answer And Answer at 

5 (Apr. 30, 2019) (R. 64) (ISO New England Answer), JA ___.  

1. The misaligned incentive problem 

The Inventoried Energy Program addresses a misaligned 

incentive problem in the regional market design.  The problem stems 
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from the divergent values placed upon secure fuel arrangements by 

society on the one hand, and generators on the other.  From society’s 

perspective, investing in more robust fuel supply arrangements is cost-

effective mitigation against high energy prices and potentially 

catastrophic reliability risks.  But for individual generators, such fuel 

arrangements impose up-front costs.  And, in reducing the risk of 

supply shortfalls, these fuel arrangements reduce the market price for 

energy and, in turn, undermine the generator’s return on its investment 

in such arrangements.  See ISO New England Answer at 7, JA ___.  

2. The inventoried energy product 

The Inventoried Energy Program helps address this problem by 

compensating generators that can provide the product called 

“inventoried energy” – i.e., fuel that a resource can convert to electric 

energy at the System Operator’s direction – thereby enhancing fuel 

availability during cold periods.  Id. at 15, JA ___.  This can take the 

form of fuel on site or contracts for delivery of fuel that can be called on 

to produce energy at the System Operator’s direction when needed.  Id. 

at 16, JA ___.   

The Program is intended to mitigate the region’s winter energy 
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risk in three ways.  First, the Program’s compensation scheme may 

motivate generators to arrange for more fuel at the start of winter or as 

their inventory is depleted.  See Tariff Filing at 8 (citing Geissler 

Testimony at 12), JA ___. 

Second, the Inventoried Energy Program may change the types of 

resources that are typically called upon by ISO New England to supply 

the region’s electricity.  This is because the Program creates an 

opportunity cost; when a generator converts fuel into electric energy, 

the fuel is no longer available for compensation as inventoried energy.  

As a result, generators are likely to increase the price of their supply 

offers to capture this opportunity cost.  This will tend to reduce the 

likelihood that their higher bids clear in the market.  Instead, 

generators that do not use inventoried fuel or have a significant stock – 

and thus do not incur an opportunity cost in using it – will likely be 

called upon by ISO New England to meet that day’s electricity demand.  

This will “help maintain the region’s inventoried energy so that it is 

available later in the winter if system conditions are stressed.”  Id. at 9 

(citing Geissler Testimony at 12-13), JA ___.   

Finally, the compensation received through the Program reduces 
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the amount of revenue that generators need to recover through the 

capacity markets in order to meet their going-forward costs.  As a 

result, the Program may decrease the likelihood that such resources 

will retire, which in turn will help reduce the region’s winter energy 

security risk.  Id. at 9, JA ___.  

3. How the Program works 

Participation in the Inventoried Energy Program is open to any 

generator whose fuel inventory (1) can be converted to electricity at the 

System Operator’s direction, (2) is reduced after conversion to 

electricity, and (3) can be measured by the participant and reported 

daily.  As a result, oil, coal, and nuclear generators are generally able to 

participate, as are hydroelectric facilities that utilize a pond or 

reservoir.  Wind or solar resource that are coupled with a battery 

storage system may also participate.  Id. at 14-15, JA ___  Natural gas-

fired generators can be compensated under the Program if they sign a 

contract for the firm delivery of gas, with no limitations on when the 

natural gas can be called for delivery during a day.  Id. at 16, JA ___. 

The Program would be triggered on any day in December, 

January, or February for which the average of the high and low 

USCA Case #19-1224      Document #1884454            Filed: 02/09/2021      Page 37 of 105



 

25 

 

temperature is 17 degrees Fahrenheit or less.  These “Inventoried 

Energy Days” are intended to identify periods when the region’s energy 

supply system is more likely to be stressed.  The Program thus 

motivates generators to take action to maintain fuel supplies when they 

are needed most.  Id. at 13, JA ___.   

Each morning following an Inventoried Energy Day, participating 

generators are required to report their inventoried fuel to the System 

Operator.  The reported inventory forms the basis of the Program’s 

“forward” and “spot” settlement system.   

The “forward” settlement occurs before winter commences when 

generators designate an amount of inventoried energy (expressed in its 

megawatt hour equivalent) that they will maintain through each 

Inventoried Energy Day.  These generators are then paid the forward 

rate of $82.49 per megawatt hour.  Any deviations are resolved through 

the “spot” settlement after the Inventoried Energy Day.  At that time, 

generators that maintained more than the designated amount of fuel 

will be paid the spot rate of $8.25 per megawatt hour for that additional 

inventoried energy.  Those that failed to maintain the designated 

amount of fuel will be charged the spot rate for their shortfalls.  Id. at 9-
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12, JA ___-___.  Generators can also choose to participate in only the 

“spot” component of the Program, in which case they will be paid the 

spot rate for the amount of fuel maintained during each Inventoried 

Energy Day.  Id. 

Under the Program, each generator is limited to compensation for 

72-hours’-worth of fuel.  The cap reflects the fact that the incremental 

winter reliability benefits of inventoried energy decreases as a resource 

maintains a greater quantity of inventoried energy (i.e., the extra fuel 

added to a six-month supply is less valuable than extra fuel for a just-

in-time resource).  Id. at 14, JA ___. 

4. Program cost estimates 

ISO New England estimated that the Program could have annual 

costs between $148 million per year for 1.8 million megawatt hours of 

inventoried energy (if natural gas generators fully participate) and $102 

million per year for 1.2 million megawatts of inventoried energy (if 

natural gas generators do not participate).  Id. at 18-19, JA ___-___.  

The cost of the Program would be allocated to load-serving entities. 
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III. THE COMMISSION PROCEEDINGS 

A. The Program Goes Into Effect By Operation Of Law 

Under section 205(d) of the Federal Power Act, 16 U.S.C. 

§ 824d(d), proposed tariff changes become effective after sixty days 

absent Commission action.  In an August 6, 2019 notice – issued sixty 

day after ISO New England’s response to Commission staff’s request for 

additional information regarding the tariff filing – the Commission 

advised that it lacked a quorum and could not act on ISO New 

England’s proposal.3  As a result, the proposed tariff change went into 

effect by operation of law.  See ISO New England, Notice of Filing 

Taking Effect by Operation of Law, FERC Dkt. ER19-1428-001 (Aug. 6, 

2019) (R. 85), JA ___.  Requests for rehearing were similarly denied by 

operation of law.  See ISO New England, Inc., Notice of Denial of 

Rehearing by Operation of Law, 169 FERC ¶ 61,013 (Oct. 7, 2019) 

(R. 98), JA ___.  Petitioners sought judicial review of those notices.  See 

16 U.S.C. § 824d(g)(2) (if “the Commission fails to act on the merits” of 

 
3 At the time, the Commission was made up of four 

Commissioners, two of whom recused themselves from participating in 
this proceeding.   
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any party’s rehearing request because “the Commission lacks a quorum, 

such person may appeal”). 

B. The Commission’s Order 

After regaining a quorum, the Commission sought, and the Court 

granted, a voluntary remand of the agency record so that it could 

address ISO New England’s filing.  See Apr. 21, 2020 Order.  And on 

June 18, 2020, the Commission issued an order – the only merits order 

on review – accepting the proposed tariff revisions.  See ISO New 

England, Inc., 171 FERC ¶ 61,235 (2020) (R. 110) (Tariff Order), JA ___.  

The Commission found that the Inventoried Energy Program is a just 

and reasonable, short-term mechanism to address the region’s fuel 

security risk, while the parties develop a long-term solution.  Id. PP 57-

58, JA ___-___.  Commissioner (now Chairman) Glick dissented.  Id., 

JA ___. 

The Commission explained that ISO New England’s current 

market design “contains a misaligned incentives problem, such that fuel 

secure resources may not be sufficiently incented to make additional 

investments in energy supply arrangements, which may have adverse 

efficiency and reliability consequences.”  Id. P 62, JA __.  The 
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Inventoried Energy Program addresses that problem, “by providing 

additional compensation to fuel secure resources.”  Id.  The Program 

reasonably makes such compensation available to all types of 

generators that can provide the sought-after product – fuel that can be 

immediately converted to electricity at the System Operator’s direction 

(i.e., inventoried energy).  Id., JA __.  The Commission found that the 

Program was reasonably designed to both motivate generators 

contemplating retirement to stay in the market, and increase the 

likelihood that financially-secure generators would maintain adequate 

fuel supplies during periods of system stress.  Id. P 61, JA ___.  

The Tariff Order discussed the arguments raised by the parties in 

their requests for rehearing of the August 2019 notice that ISO New 

England’s tariff filing had gone into effect by operation of law.  See id. 

P 2, JA ___.  But because the Tariff Order was the initial order on the 

merits, the Commission did not make any formal findings on those 

rehearing requests.  Requests for rehearing of the Tariff Order were 

denied by operation of law.  See ISO New England, Inc., 172 FERC 

¶ 62,095 (Aug. 20, 2020) (R. 117), JA ___. 
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SUMMARY OF ARGUMENT 

This case concerns the Commission’s responsibility under the 

Federal Power Act to balance the interests of all parties in the New 

England electricity market and ensure, to the extent possible, that 

electricity is available when needed most during cold winter months.  

While Petitioners focus exclusively on the need to avoid excessive rates, 

the Commission is also obligated to protect consumers against 

inadequate service and promote the development of plentiful, reliable 

supplies of electricity.  

Here, the Commission considered and approved ISO New 

England’s proposal to create the Inventoried Energy Program, which 

compensates generators that maintain fuel (either on-site or through 

firm contractual arrangements) that can be converted to energy at the 

System Operator’s direction when it is needed.  The Commission viewed 

the Program as imperfect, but (on balance) a short-term, temporary step 

in the right direction while market participants develop a better long-

term solution. 

On appeal, Petitioners first contend there is no need for the 

Program.  But New England has been grappling with a winter energy 
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security risk for more than a decade.  The record in this case 

established that the primary drivers of the region’s winter energy 

security risk are: (1) generators’ reliance on just-in-time fuel delivery, 

and (2) the retirement of generators with on-site fuel supplies that have 

historically been called upon to meet demand when the region’s natural 

gas infrastructure is unable to supply fuel when needed during cold 

winter months.  The Inventoried Energy Program directly addresses 

both of these issues. 

Petitioners also contend that the Program’s benefits do not 

outweigh its costs.  The Commission found, however, that the Program 

would likely improve reliability, which is essential to protecting 

consumers from the costs of power outages.  In addition, by motivating 

generators to make up-front fuel arrangements, the Program could also 

minimize winter price spikes, which impose severe costs upon 

consumers. 

Petitioners also take issue with the fact that nuclear, coal, and 

hydroelectric generators can participate in the Program, even though 

they generally maintain fuel on site as part of their normal operating 

procedures.  The Commission explained, however, that the Program 
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compensates generators if they can provide inventoried energy, whether 

they have historically done so or are now incented to do so.  The 

Program’s revenues may also deter the retirement of these resources, 

which have been critical to keeping the lights on during the New 

England winters. 

Petitioners’ challenge to the various design elements of the 

Program are also without merit.  Although the Program utilizes an 

administratively-determined price for inventoried energy, the 

Commission explained that the price was derived from historical data.  

And it approximates the price that would occur if inventoried energy 

were procured through a market mechanism, and if a natural gas 

generator were the marginal resource setting the clearing price for all 

participants.  The Commission also found that the Program’s cap on the 

amount of inventoried energy that each generator can provide – a cap 

based on ISO New England’s historic operating experience – reasonably 

protected consumers from excess charges.  

Finally, Petitioners’ claim that the Inventoried Energy Program 

discriminates against wind and solar resources is meritless.  Such 

resources are incapable of providing inventoried energy – fuel that can 
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be converted to electricity at all times at the direction of the System 

Operator – and thus are not similarly situated to those generators that 

can meet the Program’s eligibility criteria.  

ARGUMENT 

I. STANDARD OF REVIEW 

The Commission’s action in accepting ISO New England’s 

proposed Inventoried Energy Program is reviewed under the 

Administrative Procedure Act’s narrow “arbitrary and capricious” 

standard.  5 U.S.C. § 706(2)(A).  Under that standard, the question is 

not “whether a regulatory decision is the best one possible or even 

whether it is better than the alternatives.”  FERC v. Elec. Power Supply 

Ass’n, 136 S. Ct. at 782.  Rather, the court must uphold the 

Commission’s determination “if the agency has examined the relevant 

considerations and articulated a satisfactory explanation for its action, 

including a rational connection between the facts found and the choice 

made.”  Id. (internal quotations omitted). 

The Commission’s decisions regarding rate issues are entitled to 

broad deference because of “the breadth and complexity of the 

Commission’s responsibilities.”  Permian Basin Area Rate Cases, 390 

U.S. 747, 790 (1968); see also Md. Pub. Serv. Comm’n v. FERC, 632 F.3d 
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1283, 1286 (D.C. Cir. 2011) (“[B]ecause issues of rate design are fairly 

technical and, insofar as they are not technical, involve policy 

judgments that lie at the core of the regulatory mission, our review of 

whether a particular rate design is just and reasonable is highly 

deferential.”) (internal quotation marks and citation omitted).  As the 

Supreme Court has explained, “[t]he statutory requirement that rates 

be ‘just and reasonable’ is obviously incapable of precise judicial 

definition, and we afford great deference to the Commission in its rate 

decisions.”  Morgan Stanley, 554 U.S. at 532.   

The Commission’s policy assessments also are afforded “great 

deference.”  Transmission Access Policy Study Grp. v. FERC, 225 F.3d 

667 (D.C. Cir. 2000).  See also S.C. Pub. Serv. Auth. v. FERC, 762 F.3d 

41, 55 (D.C. Cir. 2014) (“the Commission must have considerable 

latitude in developing a methodology responsive to its regulatory 

challenge”) (internal quotation marks and citations omitted); New 

England Power Generators Ass’n v. FERC, 757 F.3d 283, 293 (D.C. Cir. 

2014) (court “properly defers to policy determinations invoking the 

Commission’s expertise in evaluating complex market conditions”) 

(internal quotation marks and citation omitted).  
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The Commission’s factual findings are conclusive if supported by 

substantial evidence.  See 16 U.S.C. § 825l(b).  The substantial evidence 

standard “‘requires more than a scintilla, but can be satisfied by 

something less than a preponderance of the evidence.’”  La. Pub. Serv. 

Comm’n v. FERC, 522 F.3d 378, 395 (D.C. Cir. 2008) (citation omitted); 

accord S.C. Pub. Serv. Auth., 762 F.3d at 54.  If the evidence is 

susceptible of more than one rational interpretation, the Court must 

uphold the agency’s findings.  See Fla. Gas Transmission Co. v. FERC, 

604 F.3d 636, 645 (D.C. Cir. 2010) (“[W]e do not ask whether record 

evidence could support the petitioner’s view of the issue, but whether it 

supports the Commission’s ultimate decision.”).   

II. THE COMMISSION APPROPRIATELY FOUND THAT 
NEW ENGLAND FACES A WINTER ENERGY 
SECURITY RISK. 

For nearly a decade, the Commission, the New England System 

Operator, and its stakeholders have recognized that New England’s 

limited natural gas pipeline infrastructure and the makeup of its 

generating fleet combine to create a significant winter energy security 

risk for the region.  See supra pp. 12-15 (discussing historical reliability 

problem).   
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When approving the 2013-14 Winter Reliability Program, the 

Commission recognized the “particular challenges” to reliability given 

“increased reliance on natural gas-fired resources” and potential 

“resource unavailability due to natural gas pipeline constraints.”  ISO 

New England, 144 FERC ¶ 61,204 at PP 42, 50.  A year later, in 

approving another Winter Reliability Program, the Commission found 

that “non-gas generator retirements in the past year” had exacerbated 

these circumstances.  ISO New England, 148 FERC ¶ 61,179, P 40 

(2014).  The Commission subsequently found that these issues would 

continue to pose significant winter energy security risks throughout the 

decade.  See ISO New England, 152 FERC ¶ 61,190 at P 45 (approving 

Winter Reliability Programs for 2015/2016, 2016/2017, and 2017/2018).  

And in 2018, the Commission found that ISO New England’s tariff 

“does not sufficiently address the fuel security issues currently facing 

the region.”  Mystic Order, 164 FERC 61,003 at P 55. 

Against this backdrop, the Sierra Club Petitioners contend that 

there is “no evidence of a fuel or energy security problem in 2023-2025 

not adequately addressed by existing measures.”  Sierra Club Br. at 17.  

They are wrong.   
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A. In Determining That New England Faces A 
Winter Energy Security Risk, The Commission 
Appropriately Relied On ISO New England’s Fuel 
Security Analysis And Its Own Prior Findings. 

In the Tariff Order, the Commission determined that there was a 

need for the Inventoried Energy Program “in light of the fuel security 

concerns presented in the [Fuel Security Analysis] and in the [Mystic] 

Order.”  171 FERC ¶ 61,235 at P 58, JA  __.  The Commission also 

found that the potential retirement of up to 5,000 megawatts of 

generating capacity contributes to the region’s “existing winter energy 

security concerns,” and thus the need for the Program.  Id. P 61, JA ___. 

1. The Fuel Security Analysis found that New 
England faces a significant, near-term, 
winter energy security risk. 

ISO New England prepared the Fuel Security Analysis to quantify 

the region’s future fuel security risk and inform stakeholder discussions 

about how to manage that risk.  The study modeled 23 possible 

generation resource-mix combinations during the hypothetical winter of 

2024/25 in order to illustrate the range of potential risks that could 

confront the power system.  See Fuel Security Analysis at 7-8, JA __-

___.  The conclusions were stark:  energy shortfalls due to inadequate 

fuel would occur with almost every generator-mix scenario in winter 
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2024/25, requiring frequent use of emergency actions – including rolling 

blackouts – to protect the grid.  See id. at 5, 8-9, 32, 50-54, JA ___, ___-

___, ___, ___-___.   

Although the Fuel Security Analysis focused on the hypothetical 

winter of 2024/25, “actual power grid conditions could change earlier … 

than the target winter.”  Id. at 7, JA ___.  And the study found that 

“[t]he major trends affecting the New England power system are 

moving in a negative direction.”  Id. at 33, JA ___.  These trends include 

the “increasing retirements of generators with stored fuels (nuclear, 

coal, and oil).”  Id. at 52, JA ___.   

2. The Mystic Order found that New England faces 
a significant, near-term winter energy security 
risk.  

In finding a need for the Inventoried Energy Program, the 

Commission also relied upon its findings in the Mystic Order.  See 

Tariff Order at P 58, JA ___.  In that 2018 order, the Commission found 

that the Mystic retirements would pose reliability threats (see Mystic 

Order, 164 FERC ¶ 61,003, P 52), but also that there are broader “fuel 

security issues currently facing the region.”  Id. P 55.  The record upon 

which those findings were based included the Fuel Security Analysis, 
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analyses specifically focused on the impact of the Mystic retirements, 

testimony from ISO New England regarding the impact of the Mystic 

retirements and the region’s broader energy security risks, and 

testimony from ISO New England’s external, independent market 

monitor regarding the need for a broad solution to the region’s ongoing 

energy security risks.  See, e.g., id. PP 14, 20, 37.  Accordingly, the 

Commission directed ISO New England to not only implement tariff 

provisions that would allow it to enter into short-term, cost-of-service 

agreements with the Mystic generators, but also to propose broader 

market design changes “to better address regional fuel security 

concerns,” or show cause why such changes were unnecessary.  Id. P 55.    

B. The Sierra Club Petitioners’ Objections To The 
Evidence Relied Upon By The Commission Are 
Baseless.  

1. The Commission appropriately relied on its 
findings in the Mystic Order.  

The Sierra Club Petitioners contend that the Commission “cannot 

point to the Mystic proceeding as a justification” for the Inventoried 

Energy Program because the Mystic proceeding only involved “a specific 

problem” – the retirement of the Mystic generators – “and provided an 

answer to that problem” in the form of ISO New England’s revised tariff 
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provisions for short-term, cost-of-service agreements.  Sierra Club Br. 

25.  But that is simply not the case.  

As just discussed, the Mystic Order also focused on the region’s 

broader energy security risks.  See 164 FERC ¶ 61,003, PP 14, 20, 37, 

53-55.  Thus, while the Commission ordered tariff revisions that would 

allow ISO New England to contract with the retiring Mystic generators, 

it did not stop there.  In light of the broader winter energy security risk, 

the Commission also ordered ISO New England to propose tariff 

“revisions reflecting improvements to its market design to better 

address regional fuel security concerns.”  Id. Ordering P (F). 

The Sierra Club Petitioners further argue that any findings in the 

Mystic Order were only “tentatively worded.”  Sierra Club Br. 24.  To be 

sure, in the Mystic Order, the Commission “preliminarily [found] that 

[ISO New England’s] Tariff may be unjust and unreasonable.”  See 164 

FERC ¶ 61,003 at P 2.  That is because the Commission offered ISO 

New England the opportunity to show cause why it should not be 

required to propose tariff revisions to address the region’s energy 

security risks.  Id. P 55.  Rather than contest the Commission’s 

findings, ISO New England filed cost-of-service tariff provisions (see 
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ISO New England, Inc., 165 FERC ¶ 61,202 (2018)) and later proposed 

a “long-term, market-based solution to the New England region’s fuel 

security region that complies with the Commission’s directives in the 

[Mystic] Order.”  See ISO New England, Inc., 173 FERC ¶ 61,106 at P 5.  

The Inventoried Energy Program is intended to fill the gap until that 

long-term solution can be implemented.  See Tariff Order P 34, JA ___. 

The Sierra Club Petitioners criticize the Commission for failing to 

make any “new findings” regarding New England’s energy security risk.  

Sierra Club Br. 24.  But deference is owed to the Commission’s 

determination that its prior findings as to the region’s broader risk 

remained unaddressed and are equally applicable here.  See, e.g., Mo. 

Pub. Serv. Comm’n v. FERC, 783 F.3d 310, 316 (D.C. Cir. 2015) 

(“deference is due to the Commission’s interpretation of its own 

precedent”).  

2. The Commission appropriately relied on the 
Fuel Security Analysis.  

The Sierra Club Petitioners contend that the Commission failed to 

explain how the Fuel Security Analysis supports a finding that New 

England faces a winter energy security risk.  Sierra Club Br. 26.  But 

identifying New England’s winter energy security risk is the whole 
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point of the Fuel Security Analysis.  And that Analysis was extensively 

discussed in the Mystic Order.  See 164 FERC ¶ 61,003 at PP 4-5, 26-30, 

50-55.   

The Sierra Club Petitioners further argue that, because one of the 

scenarios examined in the Fuel Security Analysis occurred – the 

retirement of the Mystic generators – and was addressed through cost-

of-service agreements, the Analysis cannot be used to justify any 

further risk mitigation measures.  See Sierra Club Br. 26.  Of course, 

the mere fact that one of the many scenarios examined in the Fuel 

Security Analysis occurred does not mean that others could not, or that 

New England no longer faces a winter energy security risk.   

Reprising an argument they made in the Mystic proceeding, the 

Sierra Club Petitioners criticize the Fuel Security Analysis for using a 

“deterministic methodology … that did not quantify the likelihood” that 

the various threats to the New England region would actually occur.  

See Sierra Club Br. 26; see also Mystic Order, 164 FERC ¶ 61,003 at 

P 26.  As the Commission has explained, there is no “established 

methodological framework, … industry standards or best practices for 

conducting” fuel security analyses.  Mystic Order, 164 FERC ¶ 61,003 
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at P 52.  A deterministic analysis – which “is far from novel” – allows 

for an assessment of the impact of the loss of resources due to inability 

to secure fuel, retirement, or outages.  Id. P 50.  And it is consistent 

with the methodology used to assess the need for the Winter Reliability 

Programs employed in New England in prior winters.  Id.  

3. The Commission appropriately relied on 
ISO New England’s retirement projections. 

The Sierra Club Petitioners argue (at 27) that the Commission 

cannot rely on ISO New England’s determination “that there are up to 

5,000 [megawatts] of coal and oil capacity at risk of retirement, which 

contributes to the region’s winter energy security concerns.”  Tariff 

Order P 45, JA __.  This argument was not raised on rehearing to the 

agency and cannot be considered by the Court.  See Clean Energy 

Advocates Request for Rehearing at 10-15 (R. 113), JA ___-___; see also 

16 U.S.C. § 825l(b) (“No objection to the order of the Commission shall 

be considered by the court unless such objection shall have been urged 

before the Commission in the application for rehearing unless there is 

reasonable ground for failure so to do.”); Ameren Servs. Co. v. FERC, 

893 F.3d 786, 793 (D.C. Cir. 2018) (“To bring a particular claim in a 

petition for review, a petitioner needs to have alerted the Commission 
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to the specific legal argument presented on rehearing (absent a 

reasonable ground for not doing so).”) (internal quotations omitted). 

In any event, the Sierra Club Petitioners do not contest that up to 

5,000 megawatts of generating capacity are at risk for retirement.  They 

simply note that the 2019 State of the Grid presentation that ISO New 

England cited for that figure does not show how it was derived.  See 

Sierra Club Br. 27.  True enough, but the fact that a significant number 

of New England generators are at risk for retirement has long been 

known to stakeholders.  See, e.g., NextEra Energy Res., LLC v. FERC, 

898 F.3d 14, 25 (D.C. Cir. 2018) (noting “that ISO New England had 

previously predicted 6,500 megawatts of retirements by 2020, which is a 

substantial portion of the 35,000-megawatt market.”) 

As the Fuel Security Analysis explains, the original at-risk-for-

retirement estimate arose from ISO New England’s 2012 Strategic 

Planning Initiative.  See Fuel Security Analysis at 12, JA ___.  It was 

based on the collective capacity of 28 generators that are more than 40 

years old.  See ISO New England Strategic Transmission Analysis:  
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Generation at Risk of Retirement (Dec. 18, 2012)4 (cited in Fuel Security 

Analysis at 12, JA ___).  Of the original 8,300 megawatts identified as 

being at risk for retirement, roughly 3,100 megawatts of coal-and-oil-

fired generation have already retired.  Fuel Security Analysis at 12, 

JA ___.  The Commission is entitled to rely on ISO New England’s 

unrebutted expert analysis.  See NextEra Energy Res., 898 F.3d at 25 

(Commission reasonably relied on expert predictions regarding 

generator retirements). 

4. The State Petitioners’ reliance upon the 
Commission’s December 2020 order is 
misplaced. 

The State Petitioners claim that, in a December 2020 order 

regarding ISO New England’s proposed long-term market redesign, the 

Commission found that the Fuel Security Analysis was outdated and 

suggested that “energy security problems are not actually an issue 

under existing market rules.”  State Br. 25 (citing ISO New England, 

Inc., 173 FERC ¶ 61,106 at P54); see also id. 36 n.9.  This argument is 

 
4 The Strategic Transmission Analysis is available at 

https://www.iso-ne.com/static-
assets/documents/committees/comm_wkgrps/prtcpnts_comm/pac/mtrls/2
012/dec132012/retirements_redacted.pdf. 
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misguided as a matter of law and fact. 

First, the State Petitioners cannot invoke the Commission’s 

December 2020 order – which post-dates the close of the record on 

review here – because the Court “will not reach out to examine a 

decision made after the one actually under review.”  Brooklyn Union 

Gas Co. v. FERC, 409 F.3d 404, 406 (D.C. Cir. 2005).  

Second, in the December 2020 order, the Commission expressly 

found the Fuel Security Analysis “suggested that there may be hours of 

reserve deficiencies and load shedding under a current market rules 

scenario.”  ISO New England, 173 FERC ¶ 61,106 at P 54.  The 

Commission also recognized the concerns about ISO New England’s 

“current and future ability to reliably serve load given its growing 

reliance on ‘just-in-time’ resources such as pipeline-fed natural gas and 

renewable generation, which could have efficiency and reliability 

consequences.”  Id. P 57.  But because it rejected ISO New England’s 

proposed long-term solution, the Commission did not need to make any 

formal findings in that regard.  Id.  

Third, the December 2020 order demonstrates the Commission’s 

commitment to balancing a proposal’s benefits against its costs.  That 
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the Commission in one case, on balance, and in another, on balance, 

made different decisions does not demonstrate arbitrary and capricious 

decision-making.  Instead, as explained further below, it shows that the 

Commission will carefully scrutinize the evidence and arguments before 

it, and will make a decision that best reflects its overall assessment of 

whether the market design proposal before it appropriately promotes 

reliable service while accounting for costs to consumers.  See, e.g., 

Consol. Edison Co., 510 F.3d at 342 (Commission must balance 

statutory aims of preventing excessive rates, ensuring reliable service, 

and development of plentiful supplies).  

III. THE COMMISSION REASONABLY BALANCED THE 
INVENTORIED ENERGY PROGRAM’S COSTS AND 
BENEFITS.  

In determining whether a market rule change is just and 

reasonable, the Commission must consider all pertinent factors and 

make a “common-sense assessment” that the costs that will be incurred 

are consistent with the ratepayers’ overall needs and interests.  See 

Process Gas Consumers Grp. v. FERC, 866 F.2d 470, 476-77 (D.C. Cir. 

1989).  This assessment may encompass non-cost factors as well as cost 

factors.  See, e.g., Permian Basin, 390 U.S. at 814-15 (finding that the 
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Commission’s consideration of non-cost factors is consistent with its 

statutory authority); Me. Pub. Utils. Comm’n v. FERC, 454 F.3d 278, 

288 (D.C. Cir. 2006) (noting “FERC’s authority to consider non-cost 

factors in setting rates”).  Here, the Commission found that the 

proposed Inventoried Energy Program was “a reasonable short-term 

solution to compensating in a technology-neutral manner resources that 

provide fuel security.”  Tariff Order P 57, JA ___.  

Petitioners acknowledge that the Commission need not establish 

with mathematical precision that the Program’s benefits outweigh its 

costs.  See State Br. 19; Mun. Util. Br. at 15.  They contend, however, 

that the “record is simply devoid of evidence that the [Inventoried 

Energy Program] will accomplish anything beyond enriching particular 

generators at the expense of customers.”  Mun. Util. Br. 18; see also 

State Br. 13 (claiming Program costs are “not even remotely 

commensurate with the benefits ratepayers may receive”); Sierra Club 

Br. 23 (arguing that “the record evidences no benefits that might justify 

this expenditure”).  This claim simply ignores the record. 
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A. The Commission Reasonably Found That The 
Program Would Benefit Ratepayers. 

1. The Commission found that the Program would 
likely provide reliability benefits. 

The Commission found that the Inventoried Energy Program 

would “likely provide reliability benefits such as incenting up to 1.8 

million [megawatt hours] of inventoried energy to be available during 

stressed winter conditions.”  Tariff Order P 58, JA ___.  

Improved reliability is crucial.  This and other courts have 

repeatedly affirmed that system reliability is a significant benefit to 

customers.  See Elec. Consumers Res. Council v. FERC, 407 F.3d 1232, 

1240 (D.C. Cir. 2005) (affirming Commission’s “predictive judgments 

and policy choices” in balancing short-term cost increases with the long-

term reliability benefits of reducing price volatility and encouraging 

entry of new capacity resources); see also Cent. Hudson, 783 F.3d at 

110-11 (affirming both the Commission’s focus on reliability and its 

predictive judgments about long-term benefits in adopting new capacity 

zone); Ill. Commerce Comm’n v. FERC, 721 F.3d 764, 775 (7th Cir. 

2013) (recognizing that system reliability is a benefit to market 

participants and consumers); Blumenthal v. FERC, 552 F.3d 875, 879 

(D.C. Cir. 2009) (describing system reliability as “a primary goal”). 
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“Reliability is not a middling concern – power outages and the 

more serious ‘cascading’ outages are not uncommon.”  Ill. Commerce 

Comm’n v. FERC, 756 F.3d 556, 568 (7th Cir. 2014) (Cudahy, J., 

dissenting).  The Department of Energy estimates that power outages 

cost American businesses $150 billion per year.  See Dep’t of Energy, 

The Smart Grid: An Introduction 5 (available at: 

https://www.energy.gov/sites/prod/files/oeprod/DocumentsandMedia/DO

E_SG_Book_Single_Pages%281%29.pdf).  In New England, in 

particular, it was estimated that the “economic impacts associated with 

loss of load (and thus the benefits of avoiding such interruptions) could 

reach into billions of dollars.”  See ISO New England, 171 FERC 

¶ 61,003, P 62 (2020) (discussing benefits of 2013/2014 Winter 

Reliability Program).  

In New England, the “foremost risk to current and future power 

system reliability” is “the ability of power plants to get the fuel they 

need to run, when they need it.”  Fuel Security Analysis at 50, JA ___; 

see also Tariff Order P 50 (relying upon “the fuel security concerns 

presented in the [Fuel Security Analysis]”), JA ___.  Under most 

scenarios studied in the Fuel Security Analysis, the failure to address 
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the region’s winter energy security risk “would require multiple hours 

of load shedding” – i.e., rolling blackouts or controlled outages.  Id. at 

32, JA ___; see also Advanced Energy, 860 F.3d at 656 (observing that 

natural-gas-fired resources are “particularly vulnerable to fuel 

interruptions, especially during winter storms” which can eventually 

“lead to power outages”).   

The Commission found that the Inventoried Energy Program is 

reasonably designed to (1) motivate resources to firm up winter fuel 

arrangements and thus be in a position to maintain inventoried energy 

during cold snaps, and (2) deter retirements from coal, nuclear, and oil 

resources that have been critical to regional reliability during periods of 

system stress.  See Tariff Order PP 58, 61-62, 86, 95-96, JA __, __-__, __, 

___-___.  Accordingly, the Commission determined that the Program 

would “likely provide reliability benefits,” which in turn confer 

significant benefits to consumers.  Id. P 58, JA ___. 

2. Addressing the misaligned incentives 
problem would help mitigate energy price 
spikes. 

The Commission also found the Inventoried Energy Program to be 

a reasonable “short-term solution that helps address the misaligned 
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incentives problem that currently exists in the Tariff.”  Tariff Order 

P 62, JA ___.  Again, this problem stems from the fact that, while 

consumers see up-front fuel supply arrangements as a cost-effective 

way to avoid high energy prices, generators have little incentive to incur 

the costs of such arrangements since they will ultimately lower the 

prices recovered in the energy markets.  Id. P 33, JA ___.  See also 

supra pp. 21-22.   

The absence of fuel supply arrangements that can be used “when 

the region’s gas pipelines are tightly constrained and renewables’ 

output is low,” means that “high real-time wholesale energy market 

prices will prevail – prices that cost consumers dearly.”  See ISO New 

England Discussion Paper, Energy Security Improvements at 3 (Apr. 

2019) (cited in Tariff Order P 33 n.48, JA __); see also Fuel Security 

Analysis at 10 (when generators cannot get the fuel they need to run, 

“the region’s electricity consumers” are exposed to “severe winter price 

spikes that eventually show up in retail rates”), JA ___.  These severe 

price spikes can been seen in a comparison of the colder-than-normal 

winter of 2013/2014, where the total value of the wholesale energy 

market for the three-month winter period was roughly $5.05 billion, to 
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2016, where the value of the wholesale market for the entire 12 months 

was $4.1 billion.  See Fuel Security Analysis at 10 n.5, JA ___. 

By providing generators with additional compensation to cover the 

costs of upfront fuel arrangements, the Inventoried Energy Program is 

“a step in the right direction” toward “address[ing] winter energy 

security in light of the misaligned incentives in the market,” while 

stakeholders work on a long-term solution.  Tariff Order P 34, JA ___.  

In turn, any improvement in the misaligned incentive problem will 

redound to the benefit of consumers in form of lower energy prices.   

Finally, the Commission observed that “[l]ower relative capacity 

prices could occur as a result of the program because fuel secure 

resources can reduce their de-list bid price to reflect expected program 

revenues.”  Id. P 109, JA ___.  Thus, while the Program will impose new 

costs on consumers, those costs could ultimately be offset through lower 

capacity prices.   

B. Petitioners’ Critique Of The Commission’s 
Benefits Analysis Lacks Merit. 

Petitioners’ various critiques of the Commission’s benefits analysis 

lack merit.  First, they note that there is no “empirical analysis” 

establishing the Program’s reliability benefits.  Mun. Util. Br. 10.  But 
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the Commission found that the New England region faces a winter 

energy security risk and that the Inventoried Energy Program is likely 

to address that risk.  See Tariff Order PP 32-34, 60-66, JA ___-___, ___-

___.  Based upon the record – including the Fuel Security Analysis and 

its findings in the Mystic proceeding – the Commission reasonably 

made a predictive judgment about the Program’s reliability benefits.  

That judgment is due deference.  See, e.g., NextEra Energy Res., 898 

F.3d at 23 (“We defer to the Commission’s reasoning when it relies on 

substantial evidence to make a predictive judgment in an area in which 

it has expertise, such as in the power markets.”); see also Wis. Pub. 

Power, Inc. v. FERC, 493 F.3d 239, 260 (D.C. Cir. 2007) (“This forecast – 

that approval of the fixed cost adder would help ensure that electricity 

suppliers continue to invest in [transmission constrained regions] – was 

a reasonable predictive judgment that warrants judicial deference.”). 

Petitioners also deride the misaligned incentive problem and its 

impact upon consumers.  They claim that the problem is “not predictive 

of any [near-term] energy security problem” (State Br. 24), and 

characterize the Commission’s belief that the Inventoried Energy 

Program may help address it as “simply vacuous” (Mun. Util. Br. 24) 
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because the Program is only “valuable in the argot of economics” (Sierra 

Club Br. 31).  But none disputes that the misaligned incentive problem 

exists or that consumers ultimately bear its consequences. 

As for the State Petitioners’ claim that the misaligned incentives 

do not give rise to a near-term energy security risk, the record 

establishes that the “foremost risk to current and future power system 

reliability” in New England revolves around fuel procurement and 

transportation.  Fuel Security Analysis at 50, JA ___.  That risk arises 

from limitations on the region’s natural gas infrastructure and the 

financial disincentive for generators to enter into “costly … long-term 

commitment[s]” for guaranteed pipeline delivery capacity.  Id. at 17, 

JA ___; see also id. at 10 (fuel security depends upon “contractual 

arrangements secured in advance to ensure timely deliveries”).  The 

Inventoried Energy Program attempts to address those risks by 

(1) motivating generators to enter into firm fuel supply arrangements, 

and (2) compensating generators for their ability to supply inventoried 

energy, which could deter retirements of generators critical to reliability 

during winter cold snaps.  See, e.g., Tariff Order P 61, JA ___; see also 

South Carolina, 762 F.3d at 68 (deferring to Commission’s predictive 
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judgment “grounded in basic economic principles”); Cent. Hudson, 783 

F.3d at 114 (deferring to Commission’s economic predictions and 

judgments in a “highly technical area”). 

Quoting Electricity Consumers Resource Council v. FERC, 747 

F.2d 1511, 1517 (D.C. Cir. 1984), the Municipal Utility Petitioners 

argue that “‘[m]ere economic theory may not take the place of record 

evidence.’”  Mun. Util. Br. 17.  But the Court has explained that it 

vacated the Commission’s order in Electricity Consumers not because 

reliance on economic theory alone is never permissible, but because the 

Court “was persuaded that the Commission had ‘inexplicably distorted’ 

the theory that it claimed to apply.”  Associated Gas Distribs. v. FERC, 

824 F.2d 981, 1008 (D.C. Cir. 1987) (quoting Elec. Consumers, 747 F.2d 

at 1514); see also Sacramento Mun. Util. Dist. v. FERC, 616 F.3d 520, 

531 (D.C. Cir. 2010) (per curiam) (same).  Here, the Commission has not 

distorted economic theory in reasoning the Inventoried Energy Program 

will help address New England’s winter energy security risk.   

In short, the Commission acknowledged the Program’s projected 

annual costs.  See Tariff Order P 17, JA ___.  The Commission found, 

however, that, on balance, those costs were justified by the Program’s 
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potential reliability and energy price benefits.  See, e.g., id. PP 32, 33, 

58,  JA ___, ___, ___.  While Petitioners may disagree with that balance, 

that is not enough to show that the Commission failed to engage in 

reasoned decision-making.  See, e.g., Elec. Power Supply Ass’n, 136 S. 

Ct. at 784  (“It is not our job to render that [policy] judgment, on which 

reasonable minds can differ.”).  In the end, the “Commission’s weighing 

of the various considerations and ultimate policy judgment” is entitled 

to deference.  Advanced Energy, 860 F.3d at 662; see also Cent. Hudson, 

783 F.3d at 111 (“In determining whether rates are just and reasonable, 

FERC is charged with balancing … competing interests, and we are not 

persuaded that there is anything unreasonable in FERC’s conclusion 

that higher prices were necessary to ensure reliability by generating 

accurate price signals in the long run.”).   

IV. THE COMMISSION REASONABLY ANALYZED THE 
COMPONENTS OF THE INVENTORIED ENERGY 
PROGRAM. 

In addition to their overarching challenge to the Commission’s 

assessment of the benefits of the Inventoried Energy Program, 

Petitioners also challenge particular aspects of the Program:  (1) the 

ability of coal, nuclear, biomass, and hydroelectric resources to 
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participate, (2) the use of incentive payments, rather than market-

based or cost-based rates, (3) the failure to limit the quantity of 

inventoried energy to be procured, and (4) the Program’s interaction 

with other market rules.  As to each, the Commission adequately 

considered the objections and determined, based on its policy judgment 

and substantial record evidence, that the proposed elements were just 

and reasonable.  

A. The Commission Reasonably Concluded That The 
Program Should Be Open To All Generators That Can 
Provide Inventoried Energy. 

The Commission found that it was just and reasonable to open the 

Inventoried Energy Program to all generating resources that could 

provide inventoried energy.  See Tariff Order P 62 (“we find that it is 

just and reasonable to provide similar compensation for similar 

service”), JA ___.  Petitioners claim that compensating coal, nuclear, 

biomass, and hydroelectric resources for their inventoried energy 

amounts to “windfall payments” because those resources already 

maintain stockpiles of fuel as part of their normal operating 

proceedings.  State Br. 20.  See also Mun. Util. Br. at 23-27; Sierra Club 

Br. 29-31.  In so arguing, however, Petitioners ignore that the 
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Inventoried Energy Program is not just an incentive program. 

1. The Commission appropriately determined 
that it was just and reasonable to provide 
similar compensation for similar service. 

An explicit design goal of the Program is to compensate all 

generators for a reliability attribute not currently recognized under the 

ISO New England market rules – namely, the maintenance of 

inventoried energy during stressed winter conditions.  See Tariff Filing 

at 6 (“The interim program strives to ensure that all providers of 

inventoried energy are similarly compensated.”), JA ___; see also ISO 

New England Answer at 16 (same), JA ___; Tariff Order P 62 (Program 

“is aimed at compensating resources for a specific reliability attribute 

for which they are not currently compensated”), JA ___.  This reliability 

attribute – having  fuel available so that it can be immediately 

converted to electricity at ISO New England’s direction – directly 

addresses the region’s winter energy security risk.  And that benefit 

exists whether the fuel availability arises from a change in generator 

behavior or from normal operating procedures.  The Commission thus 

reasonably concluded that “it is just and reasonable to provide similar 

compensation for similar service.”  Tariff Order P 62, JA ___. 
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2. The Commission reasonably found that the 
Program may deter retirements. 

Moreover, generators with readily available fuel stored on site 

have been critical to reliability when natural-gas fired generators have 

been unable to secure the fuel they need to run during winter months.  

See Fuel Security Analysis at 11-12, JA ___.  But a significant number 

of those generators are at risk for retirement, “which contributes to the 

existing winter energy security concerns in the New England region.”  

Tariff Order P 61, JA ___.   

By compensating these resources for their ability to maintain 

inventoried energy, the Inventoried Energy Program may deter such 

retirements.  Id.  As the Commission explained, the Program’s “forward 

component … allow[s] resources to account for the program’s revenue in 

making retirement and other de-list decisions.”  Id, JA __.  The impact 

was expected to be most significant for those resources that maintain 

stockpiles of fuel as part of their normal operating practices – like coal, 

oil, hydroelectric, and nuclear plants – and thus would incur little or no 

incremental cost to participate in the Program.  See Tariff Order P 92 

(citing ISO New England Response at 16), JA ___ 

Petitioners contend that it was unreasonable for the Commission 

USCA Case #19-1224      Document #1884454            Filed: 02/09/2021      Page 73 of 105



 

61 

 

to conclude that the Inventoried Energy Program may deter 

retirements.  See State Br. 28-29; Mun. Util. Br. 18-19, 27.  They point 

to an analysis concluding that the Program would only provide coal and 

oil resources a modest increase in revenues, and contend that the 

Commission never grappled with this claim.  See Mun. Util. Br. 18-19; 

State Br. 28.  Not so.  

ISO New England explained that Petitioners’ argument 

“demonstrates a fundamental misunderstanding of how a profit-

maximizing [generator] would bid in the forward capacity auction.”  ISO 

New England Answer at 8, JA ___.  A generator considering retirement 

will submit a de-list bid into the forward capacity market – i.e., a 

minimum capacity price that it must receive to stay in operation.  That 

bid will reflect the “missing money” the generator needs to cover its 

costs, after accounting for revenues from other ISO New England 

markets and programs.  See id.  An additional fifty cents per kilowatt 

hour per month in net revenues – whether that is a small or large 

portion of the generator’s gross revenues – is fifty cents less in missing 

money that needs to be recovered in the capacity market.  Id. 8-9, 

JA ___-___.  A generator that participates in the Inventoried Energy 
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Program can “thus lower its capacity offer to reflect program revenues 

and potentially clear the” forward capacity auction.  Tariff Order P 95, 

JA ___; see also id. P 110, JA ___.  This “potentially help[s] to retain an 

additional fuel secure resource that would have otherwise retired.”  Id. 

P 95, JA ___. 

Petitioners are correct in noting that ISO New England did not 

prepare an analysis of the Program’s likely impact on retirement 

decisions.  See, e.g., State Br. 28.  Nonetheless, the Commission credited 

ISO New England’s reasonable explanation of the Program’s potential 

impact on retirement decisions.  See Tariff Order P 95, JA ___.  The 

consideration of whether market rules will “encourage older resources 

to stay in the market … is precisely the sort of policy matter FERC is 

charged with considering.”  New England Power Generators Ass’n, 757 

F.3d at 297.  

Moreover, the Commission agreed with the System Operator’s 

view that, in order for the Program to have a real-world impact, it was 

critical that it be developed and understood by market participants in 

time to influence retirement decisions during the upcoming forward 

capacity auctions.  See Tariff Order P 96, JA __; see also ISO New 
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England Answer at 5, JA __; Geissler Testimony at 9-10, JA __-__.  The 

time-consuming development of a complex estimate of the Program’s 

expected reliability benefits would threaten that goal.  See Tariff Order 

P 96, JA ___.  

3. The Commission appropriately 
distinguished the Inventoried Energy 
Program from the earlier Winter Reliability 
Programs. 

Petitioners contend that the Commission failed to explain why it 

was appropriate to exclude coal, hydroelectric, and nuclear generators 

from ISO New England’s earlier Winter Reliability Programs, but not 

the Inventoried Energy Program.  See State Br. 20-22, 38-39; Muni Br. 

25-26;  Sierra Club Br. 29-31.  Petitioners correctly note that the 

Commission found that there was no evidence that such resources 

would change their fuel purchasing practices in response to the 

incentive payments under the Winter Reliability Programs.  See, e.g., 

State Br. 21 (citing ISO New England, 152 FERC ¶ 61,190 at P 47; ISO 

New England, 154 FERC ¶ 61,133, P 13 (2016)); Mun. Br. 25 (same).  

They fail to acknowledge, however, that the Inventoried Energy 

Program is designed differently and has different aims.  
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The relevant components of the Winter Reliability Programs were 

“specifically aimed at incremental fuel procurement.”  Tariff Order P 62 

(citing ISO New England Inc., 154 FERC ¶ 61,133 at P 12 (“the oil and 

[liquefied natural gas] components ensure reliability during the winter 

through incremental fuel procurement”)), JA ___.  By contrast, the 

Inventoried Energy Program is “aimed at compensating resources for a 

specific reliability attribute for which they are not currently 

compensated” – i.e., the ability to maintain fuel so that it can be 

converted to electricity at the System Operator’s direction.  Id.; see also 

ISO New England Answer at 16, JA ___. 

In addition, unlike the Winter Reliability Program, the 

Inventoried Energy Program is designed in part to forestall the 

retirement of those resources, like coal and nuclear plants, that provide 

crucial megawatts when winter pipeline constraints occur.  See Tariff 

Order P 62 , JA ___; see also Tariff Filing at 6, JA ___; Geissler 

Testimony at 6-7, JA ___-___;  Fuel Security Analysis at 11, JA ___.  

Again, the Inventoried Energy Program’s “forward component … will 

allow resources to account for the program’s revenue in making 

retirement and other de-list bid decisions.”  Tariff Order P 62, JA ___. 
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The Commission therefore concluded that “it is just and reasonable for 

the program to allow broader eligibility” as compared to the earlier 

Winter Reliability Programs.  Id.   

Rather than ignoring its prior rulings concerning the Winter 

Reliability Programs, the Commission reasonably explained why the 

material differences between those earlier programs and the 

Inventoried Energy Program lead to generator eligibility differences.  

See, e.g., Williston Basin Interstate Pipeline Co. v. FERC, 165 F.3d 54, 

65 (D.C. Cir. 1999) (“where the reviewing court can ascertain that the 

agency has not in fact diverged from past decisions, the need for a 

comprehensive and explicit statement of its current rationale is less 

pressing”) (internal quotations omitted); Envtl. Action v. FERC, 996 

F.2d 401, 412 (D.C. Cir. 1993) (“the circumstances here differ too 

significantly from the precedent on which petitioners rely for us to 

invalidate FERC’s orders”). 

B. The Commission Reasonably Found That The 
Program’s Design Elements Will Lead To Just 
And Reasonable Rates. 

Petitioners contend that the Inventoried Energy Program cannot 

be just and reasonable because it “is neither cost-based nor market-
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based.”  Mun. Util. Br. 20; see also Sierra Club Br. 32-33; State Br. 30-

37.  The Commission’s statutory obligation, however, is to ensure that 

rates are just and reasonable and not unduly preferential, not that they 

are a product of any particular rate design methodology.  See 16 U.S.C. 

§ 824d(a).  And here, the Commission found that the Program’s design 

elements would lead to just and reasonable rates.  See, e.g., Tariff Order 

P 63, JA ___; see also supra pp. 47-48 (court cases establishing that it is 

the end result, not the method employed, that matters).   

1. The Commission reasonably analyzed the 
Program’s forward rate. 

Petitioners take issue with the fact that the Program utilizes a 

single, administratively-determined price for the procurement of 

inventoried energy (i.e., the forward rate), rather than a price 

established through competition.  See Mun. Util. Br. 21.  The forward 

rate was established through an economic model that used historical 

data to assess what it would cost a typical New England natural gas 

generator to sign a contract for winter delivery of vaporized liquefied 

natural gas.  See Tariff Order P 86, JA ___; see also Tariff Filing at 11, 

JA ___; Geissler Testimony at 25, JA __; Schatzki Testimony at 2-6, 

JA ___.  The forward rate is thus an estimate of the minimum value 
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that would motivate natural gas generators to participate in the 

Program.  See Geissler Testimony at 22, JA ___.   

As the Commission explained, the forward rate “approximat[es] 

the price that would occur if inventoried energy was competitively 

procured through a market-based mechanism.”  Tariff Order P 63, 

JA ___.  In such a mechanism, the forward rate is akin to a break-even 

bid from a natural gas generator that is the marginal resource, and 

thus sets the price for all participating resources.  See id; see also 

Geissler Testimony at 23, JA ___. 

2.  The Commission reasonably analyzed the 
Program’s maximum duration parameter. 

Petitioners contend that the Inventoried Energy Program is 

unjust and unreasonable because ISO New England did not prepare an 

assessment of how much inventoried energy needs to be secured in the 

upcoming winters.  They assert that, in the absence of such an 

assessment, there is no mechanism that prevents the Program from 

saddling ratepayers with inventoried energy that is not needed.  See 

State Br. 30-37; Mun. Util. Br. 22.  

The Commission found that “it was reasonable for ISO New 

England to forgo an assessment of the quantity of inventoried energy 
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that would be optimal to estimate demand.”  Tariff Order P 63, JA ___.  

As the System Operator explained, developing a robust specification of 

demand along with an auction mechanism to put that demand out for 

bid would have required significant design work and prevented the 

interim Program from being finalized before retirement decisions were 

due.  See ISO New England Answer at 6, JA ___; see also Geissler 

Testimony at 8, JA __.  

In addition, the Program does have design elements that restrict 

the amount of inventoried energy that may be procured.  First, there is 

a limit on the amount of inventoried energy from gas contracts with 

liquefied natural gas facilities that can be compensated under the 

Program.  The cap (560,000 megawatt hours) is based on historic data 

and reflects the quantities of gas that could be expected to be delivered 

through regional liquefied natural gas facilities.  See Tariff Order P 15, 

JA __.  The cap reduces the possibility that more inventoried energy 

associated with these contracts is sold than can reasonably be expected 

to be delivered.  See Geissler Testimony 60, JA ___.  

More broadly, the Program limits each resource’s compensation to 

72-hours’-worth of inventoried energy.  This maximum duration 
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parameter reflects the fact that the incremental benefit of another 

megawatt of inventoried energy decreases as a generator maintains a 

greater quantity of such inventoried energy.  (The addition of one 

megawatt hour of inventoried energy by a generator that can operate 

for six months has less value for winter energy security purposes than 

the addition of one megawatt hour by a generator with only 6 hours of 

inventoried energy.)  See Tariff Filing at 14, JA ___.  The 72-hour cap 

thus limits compensation to stores of inventoried energy that are likely 

to be used in a timeframe that would improve winter energy security.  

See Geissler Testimony 16-17, JA ___-___.  The Commission therefore 

found that the Program “protect customers from excessive rates and 

charges.”  Tariff Order P 64, JA ___. 

The 72-hour maximum duration limit was based on ISO New 

England’s operational experience during winter operations in 

2017/2018.  During a cold snap, ISO New England was forced to take 

action to conserve energy inventories by reducing the output of certain 

units for up to three consecutive days in order to help maintain system 

reliability.  See Geissler Testimony 47, JA ___.  The Commission found 

that it was reasonable to base the Program’s compensation cap on the 
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System Operator’s recent experience in managing New England’s 

winter energy security risk.  See Tariff Order P 63, JA ___.  The State 

Petitioners complain that ISO New England did not discuss the number 

of units affected during the 2017/2018 winter and their output.  State 

Br. 37.  But a call for more granular detail does not establish that the 

Commission unreasonably relied on the operational experience of ISO 

New England – the entity with principal responsibility for ensuring 

reliable operation of the region’s grid – in assessing the Program’s 

maximum duration cap.  See New England Power Generators Ass’n, 757 

F.3d at 299 (deferring to Commission’s market design choice noting, 

“[t]hat ISO-NE and the Internal Market Monitor agree with this 

decision underscores its reasonableness”); Elec. Consumers Res. 

Council, 407 F.3d at 1241-41 (deferring to Commission's “policy choice” 

because the Commission provided “a reasonable explanation” for its 

choice of a revised demand curve design). 
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C. The Commission Reasonably Considered How The 
Inventoried Energy Program Would Interact With 
Other Tariff Provisions. 

1. The Commission determined that the 
Inventoried Energy Program would complement 
the Pay-for-Performance Program. 

The Municipal Utility Petitioners assert that the Inventoried 

Energy Program is unjust and unreasonable because it “duplicates” ISO 

New England’s Pay-for-Performance Program and thus imposes 

“substantial duplicative and unproductive costs.”  Mun. Util. Br. at 27, 

29.  It is correct that both programs attempt to improve reliability 

performance during times of system stress.  But as the Commission 

found in the Mystic proceedings – which occurred after approval of Pay-

for-Performance – ISO New England’s tariff “does not sufficiently 

address the fuel security issues currently facing the region.”  164 FERC 

¶ 61,003 at P 55.  The Inventoried Energy Program addresses these 

issues by ameliorating “a misaligned incentive issue that … still exists 

under Pay-for-Performance.”  Tariff Order P 117, JA ___; see also ISO 

New England Answer at 7-8, JA ___-___. 

The Commission found that the Inventoried Energy Program 

“should complement the incentives produced by Pay-for-Performance.”  

Tariff Order P 118, JA ___.  The Pay-for-Performance program 
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compensates generators for energy provided when energy and 

generating reserves are scarce.  The Inventoried Energy Program, on 

the other hand, covers the fuel generators can hold in reserve to be 

converted into electricity at the System Operator’s direction during cold 

weather conditions that may not necessarily correspond with scarcity 

conditions.  See ISO New England Response at 12, JA ___.  And, as ISO 

New England explained, “if the inventoried energy program succeeds in 

deterring the retirement of resources that maintain inventoried energy 

during stressed winter conditions,” winter energy security would likely 

be enhanced “relative to the status quo (including Pay-for-

Performance).”  Id.  

Moreover, while the Pay-for-Performance rules may signal that 

additional investments are needed, ultimately states have the authority 

to control whether, and which, new resources get built in response.  To 

date, unsuccessful efforts to expand natural gas infrastructure, 

environmental regulations (such as caps on oil-related emissions), and 

the lack of transmission development to accommodate large-scale 

renewable projects, have collectively impacted the region’s ongoing 

winter energy security concerns.  See Mystic Order, 164 FERC ¶ 61,003 
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at P 54.  While the Inventoried Energy Program “will not fully resolve” 

the region’s energy security risk (Tariff Order P 119, JA __), it is “a step 

in the right direction.”  Id. P 34, JA ___.  “An incremental approach to a 

problem is certainly within the scope of the Commission's discretion.”  

TC Ravenswood, LLC v. FERC, 331 Fed. Appx. 8, 9 (D.C. Cir. 2009) 

(citing Mobil Oil Expl. & Prod. S.E., Inc. v. United Distrib. Cos., 498 

U.S. 211, 230-31 (1991)).  

2. The possibility of cost-of-service agreements 
with retiring generators does not remove 
the need for the Inventoried Energy 
Program. 

The Sierra Club Petitioners argue that the Inventoried Energy 

Program is unnecessary because ISO New England now has tariff 

provisions allowing it to enter into cost-of-service agreements to delay 

the retirement of critical generators.  See Sierra Club Br. 32-33.  But 

those cost-service-agreements are expensive, last-resort options for 

generators that have already decided to retire.  See ISO New England, 

165 FERC ¶ 61,202 at P 38 (discussing triggering criteria for cost-of-

service agreements); PPL Wallingford Energy LLC v. FERC, 419 F.3d 

1194, 1197 (D.C. Cir. 2005) (noting Commission’s view “that such 

agreements should be a last resort”).  Moreover, those agreements do 
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not address the fact that generators currently have limited incentive to 

take on the additional costs associated with firm fuel arrangements and 

thus utilize “‘just-in-time’ fuel delivery [that] has exposed the 

limitations of New England’s existing fuel infrastructure and has 

heightened the region’s fuel security risks.”  Fuel Security Analysis at 

18.  The Commission therefore reasonably rejected the contention that 

the existing cost-of-service tariff provisions negate the need for the 

Inventoried Energy Program.  See Tariff Order P 117, JA ___. 

3. The Inventoried Energy Program is a 
reasonable interim risk mitigation measure. 

New England’s winter energy security problem has proven to be 

intractable for more than decade.  The Inventoried Energy Program is 

intended to serve as a two-year, stop-gap measure while stakeholders 

attempt, once again, to develop tariff changes that will result in a long-

term solution.  See Tariff Order P 32-34, JA ___.  The Commission 

candidly acknowledged that the Program is not perfect and that “other 

approaches may have been more consistent with all market design 

principles.”  Id. P 63, JA ___.  But the Inventoried Energy Program is a 

“step in the right direction” that helps mitigate the region’s winter 

energy security risk.  Id. P 34, JA __.   
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The New England markets “present[] ‘intensely practical 

difficulties.’”  Blumenthal, 552 F.3d at 885 (quoting Permian Basin, 390 

U.S. at 790).  “Congress has entrusted” the Commission, “not the 

courts,” to resolve these difficulties.  Id. at 884.  “A presumption of 

validity therefore attaches to each exercise of the Commission’s 

expertise.”  Id. 884-85 (quoting Permian Basin, 390 U.S. at 767).  

Where, as here, the Commission has explained and supported its 

acceptance of an interim solution to these “intensely practical 

difficulties,” deference is due.  Id. at 885 (“We defer to FERC's 

reasonable approach here,” even though “FERC acknowledges the 

imperfections of these interim solutions.”). 

V. THE INVENTORIED ENERGY PROGRAM DOES NOT 
UNDULY DISCRIMINATE AGAINST RENEWABLE 
GENERATORS. 

The Inventoried Energy Program is designed to permit ISO New 

England to purchase inventoried energy that can be converted to 

electricity so that it can meet demand during winter cold snaps.  

Resources that cannot provide the inventoried energy product – such as 

solar or wind generators that are not connected to storage devices – are 

not eligible to participate.  The Sierra Club Petitioners claim that the 
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Program’s eligibility requirements violate the Federal Power Act’s 

prohibition on “subject[ing] any person to any undue prejudice or 

disadvantage.”  16 U.S.C. § 824d(b).  They are incorrect. 

A. The Program’s Eligibility Criteria Are Rational 
And Not Unduly Discriminatory. 

Generators seeking to participate in the Inventoried Energy 

Program must be able to meet three criteria:  (1) the resource must be 

able to convert the inventoried energy into electric energy at the System 

Operator’s direction; (2) that conversion must reduce the amount of 

electric energy the resource can produce in the future (until 

replenished); and (3) the participant must measure inventoried energy 

in megawatt hours and report it to the System Operator.  See Tariff 

Filing at 14-16, JA ___-___; see also id. Geissler Testimony at 48-49, 

JA ___-___. 

The Sierra Club Petitioners assert these criteria are “arbitrar[y] 

… concepts that only certain generation types can satisfy.”  Sierra Club 

Br. 35.  It is true that only certain generators can satisfy them, but the 

criteria are not arbitrary.  They define a product that responds directly 

and immediately to the region’s winter energy security risk.  

Inventoried energy that can be stored in the present (or arranged in 
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advance) and then called upon at the System Operator’s direction, 

rather than sold into the market at the generator’s discretion, seeks to 

remedy a component of the region’s winter energy security concerns:  

the potential lack of fuel available to be converted to energy to meet 

demand during extended cold spells.  See Tariff Filing at 14-15, JA __-

__; Geissler Testimony at 48-49, JA ___-___; see also Tariff Order P 58 

(having inventoried energy available to be called upon by the System 

Operator will likely provide reliability benefits), JA ___. 

To be sure, the criteria will be difficult for most wind and solar 

resources to meet.  But “[t]he law provides no basis to claim the 

Commission cannot approve uniform performance requirements simply 

because those requirements will be easier to satisfy for some generators 

than others.”  Advanced Energy, 860 F.3d at 670.  

B. Wind And Solar Resources Are Not Similarly 
Situated To Generators That Can Provide 
Inventoried Energy. 

The Sierra Club Petitioners do not contest that wind and solar 

resources lack stores of energy that can be called upon by the System 

Operator when needed.  This is fatal to any undue discrimination claim, 

since “[t]he court will not find a Commission determination to be unduly 
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discriminatory if the entity claiming discrimination is not similarly 

situated to others.”  Transmission Agency of N. Cal. v. FERC, 628 F.3d 

538, 549 (D.C. Cir. 2010).   

Nonetheless, they argue that the Program is discriminatory 

because electricity generated by wind and solar resources reduces the 

amount that needs to be generated by burning gas.  See Sierra Club Br. 

36.  True, but “the output of wind and solar facilities depends on the 

weather and time of day.”  Fuel Security Analysis at 15.  There is thus 

no guarantee they will be able to produce sufficient electricity when 

called upon by the System Operator during times of system stress.  See 

id. at 54 (“[e]nergy from wind farms isn’t always available when 

needed”); see also ISO New England Answer at 19 (wind and solar 

resources do not provide inventoried energy “that can be converted to 

electric energy at the ISO’s direction”).  As a result, wind and solar 

resources do not provide the same potential reliability benefit as those 

generators eligible to participate in the Inventoried Energy Program.  

The Commission thus reasonably concluded that “it is not unduly 

discriminatory that suppliers incapable of providing inventoried energy 

USCA Case #19-1224      Document #1884454            Filed: 02/09/2021      Page 91 of 105



 

79 

 

are not directly compensated under the program.”  Tariff Order P 78, 

JA ___.  

CONCLUSION 

The petitions for review should be denied and the Commission’s 

orders should be affirmed in all respects. 

Respectfully submitted, 

Matthew R. Christiansen 
General Counsel 
 
Robert H. Solomon 
Solicitor 
 
/s/ Robert M. Kennedy 
Robert M. Kennedy 
Senior Attorney 
 
 
 

Federal Energy Regulatory 
    Commission 
Washington, D.C.  20426 
Tel.: (202) 502-8904 
Fax: (202) 273-0901 
Email: robert.kennedy@ferc.gov 
 
February 9, 2021 

USCA Case #19-1224      Document #1884454            Filed: 02/09/2021      Page 92 of 105



 

1 

 

CERTIFICATE OF COMPLIANCE 
 

Pursuant to Fed. R. App. P. 32(g) and Circuit Rule 32(e), I certify 

that this brief complies with the type-volume limitation established in 

the Court’s November 10, 2020 order because this brief contains 14,603 

words, excluding the parts of the brief exempted by Fed. R. App. P. 32(f) 

and Circuit Rule 32(e)(1). 

I further certify that this brief complies with the typeface 

requirements of Fed. R. App. P. 32(a)(5) and the type style 

requirements of Fed. R. App. P. 32(a)(6) because this brief has been 

prepared in Century Schoolbook 14-point font using Microsoft Word 

2010. 

/s/ Robert M. Kennedy 
Robert M. Kennedy 
Senior Attorney 

 
 
Federal Energy Regulatory 
    Commission 
Washington, D.C.  20426 
Tel.: (202) 502-8904 
Fax: (202) 273-0901 
Email: robert.kennedy@ferc.gov 
 
February 9, 2021 
  

USCA Case #19-1224      Document #1884454            Filed: 02/09/2021      Page 93 of 105



 
 
 
 
 
 
 
 
 

ADDENDUM 
 
 
 

STATUTES 

AND 

REGULATIONS 

USCA Case #19-1224      Document #1884454            Filed: 02/09/2021      Page 94 of 105



 

TABLE OF CONTENTS 

Administrative Procedure Act 

 5 U.S.C. § 706(2)(A) ................................................................... A-1 
 
Federal Power Act 

 16 U.S.C. § 824 .......................................................................... A-2 

 16 U.S.C. § 824d ........................................................................ A-4 

 16 U.S.C. § 824e ........................................................................ A-6 

 16 U.S.C. § 825l ......................................................................... A-8 

 

USCA Case #19-1224      Document #1884454            Filed: 02/09/2021      Page 95 of 105



��������� 	
	���
����������	������
��	
����������������� ����������� !"#�$%&�'(%)(�!*�+"!,((&-%.�	/��0123�10�4215��678��012�9:6757�;�2�<7�=�7>�?/��>4�57�;�>?�?:?12@�2�<7�=�4215��678��2�;�<�8?�?1�?/��>:A9�5?�3�??�2�78���51:2?�>4�5707�6�A@�>?�?:?��12B�78�?/���A>�85��12�78�6�C:�5@�?/�2�10B��8@��44;75�A;��0123�10�;���;��5?718B�785;:678���5?718>�012�6�5;�2�?12@�9:6�3�8?>�12�=27?>�10�421/7A7?12@�12�3�86�?12@�789:85?718�12�/�A��>�5124:>B�78���51:2?�10�5134�?�8?�9:27>675?718D�
0�81�>4�57�;�>?�?:?12@�2�<7�=�4215��678��7>��44;7E5�A;�B�?/���5?718�012�9:6757�;�2�<7�=�3�@�A��A21:�/?����78>?�?/��F87?�6��?�?�>B�?/�����85@�A@�7?>�100757�;�?7?;�B�12�?/���4421427�?��10075�2D��G5�4?�?1�?/���G?�8?�?/�?�42712B��6�C:�?�B��86��G5;:>7<��14412?:87?@�012�9:6757�;�2�<7�=�7>�421E<76�6�A@�;�=B����85@��5?718�7>�>:A9�5?�?1�9:6757�;�2�<7�=�78�57<7;�12�527378�;�4215��678�>�012�9:67E57�;��80125�3�8?D�H�:AD��D�IJK

LB���4?D�MB��JMMB�IN��?�?D��JOP��:AD��D�JLK
�LB�Q�B��5?D�O�B��J�MB�JN��?�?D�O�O�DR�S
�	��
T��������
�
����	���UVWXYZ[X\]� _̂̀_�a\bV� cVYXdVb�̀[Z[e[Vd�Z]b�[̀Z[e[Vd�Z[�fZWgV�DDDDDDDDDDDDDDDDDD 
�FD�DTD��NNJHARD� h:8����B��JLMB�5/D��OLB�Q�NHARB�MN��?�?D�OL�D��?�86�26�5/�8��>��2��3�6��?1�5180123�=7?/�?/��6�07E87?718>��44;75�A;���86�?/��>?@;��10�?/7>�?7?;���>�1:?;78�6�78�?/��42�0�5��?1�?/��2�412?D���������	���J�M��:AD��D�JLK
�L�421<76�6�?/�?�70�81�>4�57�;�>?�?:E?12@�2�<7�=�4215��678��7>��44;75�A;�B�?/���5?718�012�9:E6757�;�2�<7�=�3�@�A��A21:�/?����78>?�?/��F87?�6��?�?�>B�?/�����85@�A@�7?>�100757�;�?7?;�B�12�?/���4421E427�?��10075�2��>�6�0�86�8?D����i��j,k-!%l�"('-(m$no(����85@��5?718�3�6��2�<7�=�A;��A@�>?�?:?���86�078�;����85@��5?718�012�=/75/�?/�2��7>�81�1?/�2��6�C:�?��2�3�6@�78���51:2?��2��>:A9�5?�?1�9:67E57�;�2�<7�=D���42�;7378�2@B�4215�6:2�;B�12�78?�2E3�67�?�����85@��5?718�12�2:;78��81?�672�5?;@�2�E<7�=�A;��7>�>:A9�5?�?1�2�<7�=�18�?/��2�<7�=�10�?/��078�;����85@��5?718D��G5�4?��>�1?/�2=7>���GE42�>>;@�2�C:72�6�A@�>?�?:?�B����85@��5?718�1?/�2=7>��078�;�7>�078�;�012�?/��4:241>�>�10�?/7>�>�5?718�=/�?/�2�12�81?�?/�2��/�>�A��8�42�>�8?�6�12�6�?�2378�6��8��44;75�?718�012���6�5;�2�?12@�126�2B�012��8@�0123�10�2�518>76�2�?718B�12B�:8;�>>�?/�����85@�1?/�2=7>��2�C:72�>�A@�2:;���86�421E<76�>�?/�?�?/���5?718�3��8=/7;��7>�7814�2�?7<�B�012��8��44��;�?1�>:4�2712����85@��:?/127?@D�H�:AD��D�IJK

LB���4?D�MB��JMMB�IN��?�?D��JODR�S
�	��
T��������
�
����	���UVWXYZ[X\]� _̂̀_�a\bV� cVYXdVb�̀[Z[e[Vd�Z]b�[̀Z[e[Vd�Z[�fZWgV�DDDDDDDDDDDDDDDDDD 
�FD�DTD��NNJH5RD� h:8����B��JLMB�5/D��OLB�Q�NH5RB�MN��?�?D�OL�D��?�86�26�5/�8��>��2��3�6��?1�5180123�=7?/�?/��6�07E87?718>��44;75�A;���86�?/��>?@;��10�?/7>�?7?;���>�1:?;78�6�78�?/��42�0�5��10�?/7>�2�412?D����p��q(o-(*�+(%&-%.�"('-(m�r/�8��8����85@�0786>�?/�?�9:>?75��>1�2�C:72�>B�7?�3�@�41>?418��?/���00�5?7<��6�?��10��5?718�?�s�8�A@�7?B�4�8678��9:6757�;�2�<7�=D��8�>:5/�

51867?718>��>�3�@�A��2�C:72�6��86�?1�?/���G?�8?�8�5�>>�2@�?1�42�<�8?�722�4�2�A;��789:2@B�?/��2�E<7�=78��51:2?B�785;:678��?/��51:2?�?1�=/75/���5�>��3�@�A��?�s�8�18��44��;�0213�12�18��44;75�E?718�012�5�2?712�27�12�1?/�2�=27?�?1���2�<7�=78��51:2?B�3�@�7>>:���;;�8�5�>>�2@��86��4421427�?��4215�>>�?1�41>?418��?/���00�5?7<��6�?��10��8����85@��5?718�12�?1�42�>�2<��>?�?:>�12�27�/?>�4�8678��5185;:>718�10�?/��2�<7�=�4215��678�>D�H�:AD��D�IJK

LB���4?D�MB��JMMB�IN��?�?D��J�DR�S
�	��
T��������
�
����	���UVWXYZ[X\]� _̂̀_�a\bV� cVYXdVb�̀[Z[e[Vd�Z]b�[̀Z[e[Vd�Z[�fZWgV�DDDDDDDDDDDDDDDDDD 
�FD�DTD��NNJH6RD� h:8����B��JLMB�5/D��OLB�Q�NH6RB�MN��?�?D�OL�D��?�86�26�5/�8��>��2��3�6��?1�5180123�=7?/�?/��6�07E87?718>��44;75�A;���86�?/��>?@;��10�?/7>�?7?;���>�1:?;78�6�78�?/��42�0�5��10�?/7>�2�412?D�������t,!+(�!*�"('-(m�	1�?/���G?�8?�8�5�>>�2@�?1�6�57>718��86�=/�8�42�>�8?�6B�?/��2�<7�=78��51:2?�>/�;;�6�576���;;�2�;�<�8?�C:�>?718>�10�;�=B�78?�242�?�518>?7?:E?718�;��86�>?�?:?12@�421<7>718>B��86�6�?�2378��?/��3��878��12��44;75�A7;7?@�10�?/��?�23>�10��8����85@��5?718D�	/��2�<7�=78��51:2?�>/�;;��H�R�5134�;����85@��5?718�:8;�=0:;;@�=7?/E/�;6�12�:82��>18�A;@�6�;�@�6P��86�HOR�/1;6�:8;�=0:;��86�>�?��>76�����85@��5E?718B�078678�>B��86�5185;:>718>�01:86�?1�A���H�R��2A7?2�2@B�5�427571:>B��8��A:>��10�67>E52�?718B�12�1?/�2=7>��81?�78��55126�85��=7?/�;�=P�HuR�518?2�2@�?1�518>?7?:?718�;�27�/?B�41=�2B�427<7;���B�12�733:87?@P�HTR�78��G5�>>�10�>?�?:?12@�9:27>675?718B��:E?/127?@B�12�;737?�?718>B�12�>/12?�10�>?�?:?12@�27�/?P�H�R�=7?/1:?�1A>�2<�85��10�4215�6:2��2�EC:72�6�A@�;�=P�H�R�:8>:4412?�6�A@�>:A>?�8?7�;��<76�85��78���5�>��>:A9�5?�?1�>�5?718>�

M��86�

��10�?/7>�?7?;��12�1?/�2=7>��2�<7�=�6�18�?/��2�5126�10��8����85@�/��278��421<76�6�A@�>?�?:?�P�12�HvR�:8=�22�8?�6�A@�?/��0�5?>�?1�?/���G?�8?�?/�?�?/��0�5?>��2��>:A9�5?�?1�?27�;�6��81<1�A@�?/��2�<7�=78��51:2?D�
8�3�s78��?/��012��178��6�?�2378�?718>B�?/��51:2?�>/�;;�2�<7�=�?/��=/1;��2�5126�12�?/1>��4�2?>�10�7?�57?�6�A@���4�2?@B��86�6:���551:8?�>/�;;�A��?�s�8�10�?/��2:;��10�42�9:6757�;��2212D�H�:AD��D�IJK

LB���4?D�MB��JMMB�IN��?�?D��J�DR�S
�	��
T��������
�
����	���UVWXYZ[X\]� _̂̀_�a\bV� cVYXdVb�̀[Z[e[Vd�Z]b�[̀Z[e[Vd�Z[�fZWgV�DDDDDDDDDDDDDDDDDD 
�FD�DTD��NNJH�RD� h:8����B��JLMB�5/D��OLB�Q�NH�RB�MN��?�?D�OL�D��?�86�26�5/�8��>��2��3�6��?1�5180123�=7?/�?/��6�07E87?718>��44;75�A;���86�?/��>?@;��10�?/7>�?7?;���>�1:?;78�6�78�?/��42�0�5��10�?/7>�2�412?D��uu���
�	
�� �v ��T�����:AD��D�I
K�J�B��:�D�OIB��J
IB��O��?�?D�JL�B�=/75/��:E?/127w�6��AA2�<7�?718�10�2�5126�18�2�<7�=�12��80125�E3�8?�10�126�2>�10��63787>?2�?7<�����857�>��86�2�<7�=�18�?/��127�78�;�4�4�2>B�421<76�6B�78�>�5?718��
�?/�2�10B�
A-1

USCA Case #19-1224      Document #1884454            Filed: 02/09/2021      Page 96 of 105



��������	�
�
�
��������
���
���������

��������������� ���!"����	�#���$�"%�&�"�"���'��&���"�!��"������&()&�! �*$+ �

!��'(!"�'��,���"%��"��-��$�"%���.�&"������/!��&�0���'�*1+�2������"��.3��&&�4�!��&�'���'�)4�"%����--�&&�����&�!��"��)("����"��"%������"%��$�"%���.�&"������!��&��"��-������4���'����&"�)/��&%��������."��'����"%���.�&"������!��&��"��- �567�89::;<<;9=�>?@?A:;=B@;9=��"�"%����C(�&"��$�"%����!��&��D�"%����--�&&����&%����-�E����'�"��-���"�����&�"��2%�"%�����4�3�����'D��������D����!�-3��"�'���,�&"-��"�-��"&�"%��!��"�����(�'���&()&�!"����*)+*�+ ���4�'�"��-���"����(�'���"%�&�&()&�!"����&%����)���&/&(�'�2�"%����F�'�4&�$����2������!��3"��$�"%����/!��&��G&���C(�&" �H%����&&(�����"&�'�"��-���"����(�'���"%�&�&()&�!"���D�"%����--�&&����&%������"��&&�&&�"%����!��-��"����(-)����$�4���&�"%�"�"%����,�&"-��"�-�4��''�"��"%����2���!��&��"��- �����&(!%��&&�&&-��"�&%�����!!(�����4��&�3��,�'�'����&()&�!"����*�+ �*I(����FD��J�FD�!% ��	KD�3" ��D�LM�D��&��''�'��() �� ���KN��FD�"�"������D�LMFFKD��!" ��MD��F�	D��M���"�" �M	�� +��O1�P��

������
QO��
�����R�
�
�/
����O
���
S���T����
��
�Q�Q
U������

��
�

���TT
��
�����V�W?6XBAB@;9=�9Y�Z9X;6[\�BZZX;6B@;9=�9Y�<]̂ _6̀BZ@?A�5B7�a?>?ABX�A?b]XB@;9=�9Y�@AB=<:;<<;9=�B=>�<BX?�9Y�?X?6@A;6�?=?Ab[��"��&�'�!����'�"%�"�"%��)(&���&&��$�"���&-�""������'�&����������!"��!������4�$���(�"�-�"��'�&"��)(/"����"��"%��3()��!��&��$$�!"�'�2�"%���3()��!���"��/�&"D���'�"%�"�R�'��������(��"�����$�-�""��&���/��"����"��������"����"��"%���."��"�3��,�'�'����"%�&�&()!%�3"�����'�&()!%�3"��������$�"%�&�!%�3/"�����'��$�"%�"�3��"��$�&(!%�)(&���&&�2%�!%�!��/&�&"&��$�"%��"���&-�&&�����$����!"��!������4������"��&"�"��!�--��!����'�"%��&�����$�&(!%������4��"�2%���&���������"��&"�"��!�--��!���&���!/�&&��4����"%��3()��!���"���&"D�&(!%�R�'��������(/��"���D�%�2�,��D�"���."��'����4�"��"%�&��-�""��&�2%�!%�������"�&()c�!"�"�����(��"����)4�"%���"�"�& �5̂7�d<?�9A�<BX?�9Y�?X?6@A;6�?=?Ab[�;=�;=@?A<@B@?�69::?A6?�*�+�
%��3��,�&���&��$�"%�&�&()!%�3"���&%�����33�4�"��"%��"���&-�&&�����$����!"��!������4������"��&"�"��!�--��!����'�"��"%��&�����$����!"��!������4��"�2%���&���������"��&"�"��!�--��!�D�)("��.!�3"��&�3��,�'�'����3������3%�*�+�&%������"��33�4�"����4��"%���&�����$����!"��!������4����'�/3��,�����"�"������"�"��!�--�&&�����$��"&���2$(���("%���"4���2��.��!�&�'��,���"%���.3��"�"�����$�%4'�����!"��!������4�2%�!%��&�"���&-�""�'��!��&&����"�"������ �
%����--�&&����&%����%�,��c(��&'�!"�����,�������$�!���"��&�$���&(!%�"���&/-�&&�������&�����$����!"��!������4D�)("�&%������"�%�,��c(��&'�!"���D��.!�3"��&�&3�!�$�!���4�3��,�'�'����"%�&�&()!%�3"�����'�&()!%�3"��������$�"%�&�!%�3"��D��,���$�!���"��&�(&�'�$���"%��������"�����$����!"��!������4�����,���$�!���"��&�(&�'������!���'�&"��)("����������4�$���"%��"���&-�&&�����$����!/"��!������4������"��&"�"��!�--��!�D�����,���$�/!���"��&�$���"%��"���&-�&&�����$����!"��!������4�!��&(-�'�2%���4�)4�"%��"���&-�""�� �*�+���"2�"%&"��'����&()&�!"����*$+D�"%��3��,�/&���&��$�&�!"���&�	�#)*�+*�+D�	�#�*�+D�	�#�D�	�#cD�

	�#cN�D�	�#ED�	�#eD�	�#eN�D�	�#3D�	�#CD�	�#�D�	�#&D�	�#"D�	�#(D���'�	�#,��$�"%�&�"�"���&%�����33�4�"��"%����"�"��&�'�&!��)�'����&(!%�3��,�&���&D���'�&(!%���"�"��&�&%����)��&()c�!"�"��"%��c(��&'�!"�����$�"%����--�&&����$���3(�3�&�&��$�!���4�����("�&(!%�3��,�&���&���'�$���3(�3�&�&��$��33�4����"%����$��!�-��"��("%���"��&��$�"%�&�!%�3"���2�"%���/&3�!"�"��&(!%�3��,�&���& ���-3����!��2�"%���4���'�������(����$�"%����--�&&����(�'���"%��3��,�/&���&��$�&�!"����	�#)*�+*�+D�	�#�*�+D�	�#�D�	�#cD�	�#cN�D�	�#ED�	�#eD�	�#eN�D�	�#3D�	�#CD�	�#�D�	�#&D�	�#"D�	�#(D����	�#,��$�"%�&�"�"��D�&%������"�-�E��������!"��!�("���"4�����"%�����"�"4�&()c�!"�"��"%��c(/��&'�!"�����$�"%����--�&&����$�����4�3(�3�&�&��"%���"%���"%��3(�3�&�&�&3�!�$��'����"%��3��!�'/����&��"��!� �567�fX?6@A;6�?=?Ab[�;=�;=@?A<@B@?�69::?A6?�R���"%��3(�3�&���$�"%�&�&()!%�3"��D����!"��!������4�&%����)��%��'�"��)��"���&-�""�'������"��/&"�"��!�--��!���$�"���&-�""�'�$��-����"�"����'�!��&(-�'��"���4�3���"��("&�'��"%����$0�)("����4���&�$����&�&(!%�"���&-�&&����"�E�&�3��!��2�"%���"%��O��"�'��"�"�& �5>7�gghBX?�9Y�?X?6@A;6�?=?Ab[�B@�i 9̀X?<BX?jj�>?Y;=?>�
%��"��-�kk&�����$����!"��!������4��"�2%���/&���GG�2%���(&�'����"%�&�&()!%�3"��D�-���&���&�����$����!"��!������4�"����4�3��&���$�����&��� �5?7�ggl]̂ X;6�]@;X;@[jj�>?Y;=?>�
%��"��-�kk3()��!�("���"4GG�2%���(&�'����"%�&�&()!%�3"�����'�&()!%�3"��������$�"%�&�!%�3"���-���&���4�3��&���2%���2�&�����3���"�&�$�!���/"��&�&()c�!"�"��"%��c(��&'�!"�����$�"%����--�&/&����(�'���"%�&�&()!%�3"���*�"%���"%���$�!���"��&�&()c�!"�"��&(!%�c(��&'�!"����&����4�)4����&����$�&�!"����	�#�*�+D�	�#�*$+D� 	�#�D�	�#cD�	�#cN�D�	�#ED�	�#eD�	�#eN�D�	�#3D�	�#CD�	�#�D�	�#&D�	�#"D�	�#(D����	�#,��$�"%�&�"�"��+ �5Y7�d=;@?>�h@B@?<m�h@B@?m�Z9X;@;6BX�<]̂ >;n;<;9=�9Y�B�h@B@?m�9A�Bb?=6[�9A�;=<@A]:?=@BX;@[�@̀?A?9Y�?o?:Z@����3��,�&�������"%�&�&()!%�3"���&%�����33�4�"�D����)��'��-�'�"����!�('�D�"%��O��"�'��"�"�&D����"�"�������4�3���"�!���&()'�,�&�����$����"�"�D�������!"��!�!��3���"�,��"%�"���!��,�&�$����!����(�'���"%���(����
��!"��$�!�"�����!"��$��JM��*��O � � �JF���"�&�C +����"%�"�&���&���&&�"%���#DFFFDFFF�-���2�""�%�(�&��$����!"��!�"4�3���4���D������4�����!4D��("%���"4D������&"�(-��"���"4��$���4��������-�����$�"%��$��������D������4�!��3���"����2%�!%��&�2%���4��2��'D�'���!"�4������'���!"�4D�)4���4��������-�����$�"%��$��������D������4��$$�!��D�����"D�����-3��4����$���4��$�"%��$����������!"/�����&�&(!%����"%��!�(�&���$�%�&��$$�!����'("4D�(�/��&&�&(!%�3��,�&����-�E�&�&3�!�$�!���$����!��"%���"� �5b7�p99q<�B=>�A?69A><�*�+�O3���2��""�����'����$����"�"��!�--�&&���D����"�"��!�--�&&����-�4��.�-����"%��)��E&D��!/!�(�"&D�-�-����'�D�!��"��!"&D���'���!��'&��$��*�+�������!"��!�("���"4�!�-3��4�&()c�!"�"���"&����(��"��4��("%���"4�(�'����"�"����2D�*1+���4��.�-3"�2%���&����������"���&������������4��"�2%���&����"��&(!%����!"��!�("���"4D���'�*�+���4����!"��!�("���"4�!�-3��4D����%��'����!�-3��4�"%����$D�2%�!%��&�����&&�!��"��!�-/
A-2

USCA Case #19-1224      Document #1884454            Filed: 02/09/2021      Page 97 of 105



��������	� 
�
�
��������
���
���� ������������ ��!!"#"�$���!�����%�&�$�'(�#�)�#������ *�$� �'("+(�)�##)��#�+$ "+���� ���$������#�+$ "+�,$"#"$��+�&����� �!�  �-�$��"��),.�� �� ��(�/�01�'(� �2� �#�+�$�-1�"!�),+(��%�&"��$"���")� �*3," �-�!� �$(���!!�+$"2��-")+(� ����!�$(���$�$��+�&&"))"��4)� ��,#�$� �� �)���)"."#"$"�)��!!�+$*"���$(��� �2")"����!��#�+$ "+�)� 2"+�5�/�0�6(� �����$�$��+�&&"))"���")),�)����� -� ��, ),��$�$���� �� ��(�/�01�$(���$�$��+�&&"))"���)(�##���$��,.#"+#��-")+#�)��$ �-��)�+ �$)�� �)��*)"$"2��+�&&� +"�#�"�!� &�$"��5�/70�����8�"$�-��$�$�)�-")$ "+$�+�, $�#�+�$�-�"��$(���$�$��"��'("+(�$(���$�$��+�&&"))"��� �*!�  �-�$��"���� �� ��(�/�0�")�#�+�$�-�)(�##�(�2��9, ")-"+$"���$����!� +��+�&�#"��+��'"$(�$(")�),.*)�+$"��5�/:0���$("���"��$(")�)�+$"���)(�##��/�0�� ��&�$����#"+�.#���$�$��#�'�+��+� �"���$(��� �2")"����!� �+� -)���-��$(� �"�!� &�*$"��;�� �/<0�"������'���#"&"$� "�($)�$���.$�"�� �+� -)���-��$(� �"�!� &�$"���,�-� �=�-� �#�#�'1�+��*$ �+$)1�� ��$(� '")�5�/>0��)�,)�-�"��$(")�),.)�+$"���$(��$� &)�??�!!"#"*�$�441�??�))�+"�$��+�&����441�??�#�+$ "+�,$"#"$��+�&����441�??(�#-"���+�&����441�??),.)"-"� ��+�&����441���-�??�%�&�$�'(�#�)�#������ �$� 44�)(�##�(�2��$(��)�&��&���"����)�'(���,)�-�"��$(���,.#"+�8$"#"$��@�#-"�����&������+$��!��AA>�B:��85�5�5���:>���$�)�35C5�/D,����A1��	�A1�+(5��E>1��$5���1�F�A�1��)��--�-��,�5���1��	7>1�+(5��E�1�$"$#����1�F��71�:	��$�$5�E:�;��&��-*�-��,.5��5�	>G���1�$"$#����1�F�A:/.01���25�	1��	�E1�	���$�$5�7�:A;��,.5��5��A�G:E�1�$"$#�����1�F��:1��+$5��:1��		�1��A���$�$5��	��;��,.5��5��A	G>E1�$"$#��H��1�FF����/.0/�01���	�/+01���	>/�01��,�5�E1��AA>1���	��$�$5�	�E1�	E>;��,.5��5���:G	:1�-"25�=1�F��AA7/.01�I�+5�:1��A�>1���	��$�$5����E50��
=
�
��
� �� 

H
�
(���, �#�
#�+$ "!"+�$"����+$��!��	7�1� �!�  �-�$��"��),.)�+5�/!01�")��+$�J����A1��	7�1�+(5�:7�1�:	��$�$5��7�71��)��&��-�-1�'("+(�")�+#�))"!"�-����� �##��$��+(��$� �7��/F	A���$�)�350��!�
"$#���1��� "+,#$, �5�=� �+�&�#�$��+#�)*)"!"+�$"����!�$(")��+$�$��$(����-�1�)���)�+$"���	A���!�
"$#������-�
�.#�)5�
(���,.#"+�8$"#"$��@�#-"�����&������+$��!��AA>1� �*!�  �-�$��"��),.)�+5�/�0/>01�")�),.$"$#��=��!�$"$#��H����!��,.5��5��A	G>E1��,�5�E1��AA>1���	��$�$5�	��1�'("+(�")�+#�))"*!"�-�� "�+"��##��$���� $�I�/F��:>���$�)�350��!�),.+(��$� �H����!�+(��$� ��:	��!�
"$#��:�1�
(���,.#"+�@��#$(���-�6�#!� �5�=� �+�&�#�$��+#�))"!"+�$"����!�$(")��+$�$��$(����-�1�)����(� $�
"$#����$��)�$��,$�,�-� �)�+$"����>EA���!�
"$#��:����-�
�.#�)5��J
�IJ
�
���A�>��,.)�+5�/.0/�05��,.5��5���:G	:1�F��AA7/.0/�01�"�*)� $�-�??E�:KG�144��!$� �??E�:K144�"��$'���#�+�)5��,.)�+5�/�05��,.5��5���:G	:1�F��AA7/.0/�01�"�)� $�-�??E�:KG�144��!$� �??E�:K1445��AA>��,.)�+5�/.0/�05��,.5��5��A	G>E1�F��	>/�0/�01�),.*)$"$,$�-�??��$'"$()$��-"���),.)�+$"���/!01�$(��� �2"*)"��)��!�)�+$"��)�E�:./�0/�01�E�:�/�01�E�:"1�E�:91�E�:9G�1�E�:L1�E�:K1�E�:�1�E�:31�E�: 1�E�:)1�E�:$1�E�:,1���-�E�:2��!�$(")�$"$#�44�!� �??
(��� �2")"��)��!�)�+$"��)�E�:"1�E�:91���-�E�:L��!�$(")�$"$#�44���-�??��&�#"��+��'"$(������ -� �� � ,#���!�$(����&&"))"���,�-� �$(��� �2")"��)��!�)�+$"���E�:./�0/�01�E�:�/�01�E�:"1�E�:91�E�:9G�1�E�:L1�E�:K1�E�:�1�E�:31�E�: 1�E�:)1�E�:$1�E�:,1�� �E�:2��!�$(")�$"$#�44�!� �??��&�#"*��+��'"$(������ -� ��!�$(����&&"))"���,�-� �$(��� �2"*)"��)��!�)�+$"���E�:"�� �E�:9��!�$(")�$"$#�445��,.)�+5�/�05��,.5��5��A	G>E1�F��	>/�0/�01�),.)$"$,$�-�??)�+$"���E�:�/�01�E�:�/!01�E�:"1�E�:91�E�:9G�1�E�:L1�E�:K1�E�:�1�

E�:31�E�: 1�E�:)1�E�:$1�E�:,1�� �E�:2��!�$(")�$"$#�44�!� �??)�+*$"���E�:"1�E�:91�� �E�:L��!�$(")�$"$#�445��,.)�+5�/!05��,.5��5��A	G>E1�F��	�/+01�'("+(�-" �+$�-��&��-&��$��!�),.)�+5�/!0�.��),.)$"$,$"���??��#"$"+�#�),.-"2")"����!����$�$�1�����#�+$ "+�+���� �$"2��$(�$� �*+�"2�)�!"���+"���,�-� �$(���, �#�
#�+$ "!"+�$"����+$��!��	7��/��85�5�5�	A���$�)�350�� �$(�$�)�##)�#�))�$(���:1AAA1AAA�&���'�$$�(�, )��!��#�+$ "+"$���� ���� 144�!� �??��#"$"+�#�),.-"2")"����!���)$�$�1441�'�)��%�+,$�-�.��&�L"���$(��),.)$"$,$"���!� �??��#"$"+�#�),.-"2")"����!����$�$�144�$�� �!#�+$�$(��� �.�.#��"�$��$��!����� �))5��,.)�+5�/�0/>05��,.5��5��A	G>E1�F����/.0/�01�),.)$"$,$�-�??�AA>44�!� �??�	7>445��		���,.)�+5�/�05��,.5��5��A�G:E���--�-�),.)�+5�/�05��	�E��,.)�+5�/.05��,.5��5�	>G���1�F�A:/.0/�01�-�)"���$�-��%")$"���� �2")"��)��)��� 5�/�01�"�)� $�-�??�%+��$��)�� �*2"-�-�"���� �� ��(�/�044��!$� �??"��"�$� )$�$��+�&&� +�1�.,$441���-��--�-��� 5�/�05��,.)�+5�/�05��,.5��5�	>G���1�F�A:/.0/�01�"�)� $�-�??/�$(� �$(���!�+"#"$"�)�),.9�+$�$��),+(�9, ")-"+$"���)�#�#��.�� ��)����!�)�+$"���E�:"1�E�:91�� �E�:L��!�$(")�$"$#�044��!$� �??,�-� �$(")�),.+(��$� 445�
==
�
��
 I�

 �= �AA>��J
�IJ
�
��&��-&��$�.��)�+$"�������/.0/�0��!��,.5��5��A	G>E��!*!�+$"2����&��$()��!$� ��,�5�E1��AA>1�'"$(�� �2")"��)� �*#�$"���$���!!�+$��!�+�&�#"��+��'"$(�+� $�"�� ��,#�$"��)���� �2�-���-�&�-���!!�+$"2��� "� �$��),+(�-�$�1�)���)�+*$"������:��!��,.5��5��A	G>E1�)�$��,$��)����
!!�+$"2��I�$����$��,�-� �)�+$"�����:>���!�
"$#��:�1�
(���,.#"+�@��#$(���-�6�#!� �5��
�

 �8
@���
�
�;�����
�8�
������$("���"���&��-&��$�.���,.5��5��A�G:E��$��.��+��*)$ ,�-��)��!!�+$"���� �"�$��-"���$���!!�+$1�� �"������'���$��"�$� !� ��'"$(1��,$(� "$���!������$�$��� �#�+�#���2*� �&��$� �#�$"���$����2" ��&��$�#�� �$�+$"���� �)"$"����!�!�+"#"$"�)1�)���)�+$"����7���!��,.5��5��A�G:E�1�)�$��,$��)�����$��,�-� �)�+$"����	���!�$(")�$"$#�5������ ��
����;�
==
�
 �� �
@
� �8
@���
�
���,.5��5�	>G���1�$"$#����1�F��:1���25�	1��	�E1�	���$�$5�7�:	1�� �2"-�-�$(�$M�??/�0��������
����5����� �2")"����!�$(")�$"$#��B���+$*"���)�+$"��)�E�7�1�E�:"�$��E�:L1�E�:�G��$��E�:�G7���-�E�>3G���!�$(")�$"$#�1��&��-"���)�+$"��)��	�1�E�:1�E�:�1�E�:-1���-�E�>-��!�$(")�$"$#����-����+$"���� �2")"��)�)�$��,$��)���$�)�,�-� �)�+$"��)�E�:�1�E�:-1���-�E�>-��!�$(")�$"$#�C�� ��!������&��-&��$�&�-��.��$(")�$"$#��)(�##����#��$�1�� ��!!�+$1������+$"���$�L���.��$(����&&")*)"���B=�-� �#�
�� ������,#�$� ����&&"))"��C�.�!� ��$(��-�$���!�$(�����+$&��$��!�$(")��+$�B��25�	1��	�EC5�??/.0��
@
� �8
@���
�
�5����� �2")"����!�$(")�$"$#��B���+$"���)�+$"��)�E�7�1�E�:"�$��E�:L1�E�:�G��$��E�:�G7���-�E�>3G���!�$(")�$"$#�1��&��-"���)�+$"��)��	�1�E�:1�E�:�1�E�:-1���-�E�>-��!�$(")�$"$#����-����+$"���� �2")"��)�)�$��,$��)���$�)�,�-� �)�+$"��)�E�:�1�E�:-1���-�E�>-��!�$(")�$"$#�C�� ��!������&��-&��$�&�-��.��$(")�$"$#��)(�##�#"&"$1�"&��" �� ��$(� '")���!!�+$������,$(� "$���!�$(����&&"))"���� ������$(� �����+��� �"�)$ ,&��$�#"$���!�$(��8�"$�-��$�$�)�,�-� ������$(� �� �2")"����!�#�'��%*+��$��)�)��+"!"+�##��� �2"-�-�"��$(")�$"$#�544������N�OPQRSTUPPRTQVUP��PW�TUUSWVP�QVUP�UX�X�YTVZVQVR[\�R]RŜRPTVR[\�QS�P[]V[[VUP�QU�XUSRV̂P�TU_PQSVR[��̀a�bR̂VUP�Z�WV[QSVTQ[\�R[Q�cZV[d]RPQ\�PUQVTR�QU�eQ�QR�TU]]V[[VUP[�=� �$(���, ��)���!��)), "�������.,�-��$�),�*�#���!��#�+$ "+���� ���$( �,�(�,$�$(��8�"$�-��$�$�)�'"$(�$(��� ��$�)$���))".#���+���&����-�'"$(� ��� -�$��$(��� ��� �,$"#"f�$"�����-�+��*)� 2�$"����!���$, �#� �)�, +�)1�$(����&&"))"���")��&��'� �-���-�-" �+$�-�$��-"2"-��$(��+�,�$ ��"�$�� ��"���#�-")$ "+$)�!� �$(��2�#,�$� ��"�$� *+����+$"�����-�+�� -"��$"����!�!�+"#"$"�)�!� �$(������ �$"��1�$ ��)&"))"��1���-�)�#���!��#�+$ "+���*
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VV��)��!2���,�!�"��.��'��'��� ()�����)����)�&�� !JJ-���,���3��)��,�VV���&) *�,�,��������� ������� !����"���#JJ-���,�����'�),���������-��(/����(��,�VV+()��,���� �-�.'��'�(& ���'��!�"���� !��'��)�� ),�.��'�����'�""�/���0�"(��*�JJ�! )�VV�0�"(��*��+()��,���� �JJ$��W��X��U��Q������K(����5-��M6#-��!!$���&�$��-��M6#-�����1��,�,�/2�����Q�2��6-��M6M-��(/����(��,�VV� ()�� !��&&��"�JJ�! )�VV��)�(���� ()�� !��&&��"�JJ$������Y�ZC?>E8G�GC;�[E>\ABA>CB�7<9�ZC]>ACAĈ �<CF�EGB;E<ACAĈ �\A>_<;A>CB�`'���*�)�����'�""��&&��)�� ��'��� 11���� ���'�����2�&�)� �����������,� )��/ (��� �������������2������ )�&)��������.'��'�� �����(��� )�.�""�� �����(�����*� "��� �� !��'��&) *��� ��� !��'����'�&��)-� )� !���2�)("�-�)��("��� �-� )� ),�)��'�)�(�,�)-����1�2��������,���)��� ��/)���������3�� ������'��&) &�)�T���)����� ()�� !��'��%����,�������� )��'��%����,��������� ()��� !���2�	�))�3� )2� )� �'�)�&"�����(/+����� ��'��+()��,���� �� !��'��%����,�������-�� ���+ ����(�'������ )�&)��3��������,�� ���! )���� 1&"������.��'��'����'�&3��)� )���2�)("�-�)��("��� �-� )� ),�)��'�)�(�,�)-���,�(& ����&) &�)��' .������&�)1������ )���13& )�)2���+(���� �� )�,��)��� )�)���)������� ),�)��'�""�/���)����,�.��' (��/ �,$�	'��� 11���� ��1�2��)���1����(�'��*�,��������1�2�/���*��"�/"��� ���)������(�'������ )�&)��������� ��'����� )3��2�X���)�"-�.' -����'���,���)��� �-�1�2������3�(����'���������)2��)�1���"�&) ���,�����(�,�)��'����'�&��)$�7a9�bEA;B�>?��<CF<�cB�%& ���&&"����� �� !��'��� 11���� ���'��,��3�)����� ()��� !��'��%����,����������,��'��%����,��������� ()��� !���2�	�))�� )2� )� �'�)�&"�����(/+����� ��'��+()��,���� �� !��'��%����,���������'�""�'�*��+()��,���� ��� ����(��.)���� !�1��,�31(��� 11��,������2�&�)� ��� �� 1&"2�.��'��'��&) *��� ��� !��'����'�&��)� )���2�)("�-�)��("�3�� �-� )� ),�)� !��'��� 11���� ���'�)�(�,�)$�789�Z�[_>=�GC;�>?�<;;>ECG=B�	'��� 11���� ��1�2��1&" 2��(�'���� )��2��������!��,���������)2�! )�&) &�)�"���"���,���,���)*���� !��'��� 11���� �� )�����1�1/�)������'��� �,(��� !��'��)�. )4-� )�! )�&) &�)�)�&)������3�� �� !��'��&(/"�������)����������*�������� ���1�,��/2���� )������� )�&) ���,�����&��,����/�3! )����-�.'��'�)�����'��� 11���� �J�� .����3������� )�(& ��� 1&"����-� )�� ��&&��)�! )� )�)�&)�������'��� 11���� �������2���������� ()�P���,��'���0&������ !��(�'��1&" 21�����'�""�/��&��,� (�� !��'���&&) &)���� ��! )��'��� 11��3�� �$�7F9�dE>eAaA;A>CB�>C�\A>_<;>EB�
����2�&) ���,�����(�,�)��(/����� ��H�I-��'��� ()��1�2�&) '�/��-�� �,��� ��""2� )�(�� �,�3�� ��""2-���,�&�)1�����"2� )�! )��(�'�&�)� ,� !���1������'��� ()��,���)1����-���2���,�*�,(�"�.' ����������,� )�'���������,����&)��������� �3����(�������*� "��� �� !������ ��#�6(� !��'������"��H��,�)�"���,�)("�����,�)��("��� ��I�!) 1��H�I�������������� !!���)� )�,�)��� )� !�����"��3�)���(��"��2P� )�H�I��������������'��/(������� !�&()�'������ )���""�����H�I��"���)������)�2P� )�HfI��)���1���� ����)*������(/+����� ��'��+(3)��,���� �� !��'��� 11���� �$�
A-9

USCA Case #19-1224      Document #1884454            Filed: 02/09/2021      Page 104 of 105



 

2 

 

CERTIFICATE OF SERVICE 

 I hereby certify that, on February 9, 2021, a copy of the foregoing 

was filed electronically.  Notice of this filing will be sent to all parties by 

operation of the Court’s electronic filing system.  Parties may access 

this filing through the Court’s system. 

 

/s/ Robert M. Kennedy 
Robert M. Kennedy 
Senior Attorney 
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