I11. THE DEPARTMENT OF JUSTICE’S PROPOSED PARTIAL DEREGULATION OF
OIL PIPELINES AND GUIDELINES ON MARKET POWER

In 1986, shortly after Opinion No. 154-B was issued, the Department of Justice (DOJ)
issued a report on the state of competition in the oil pipeline sector.*® The report concluded that
most existing crude oil and refined petroleum products pipelines could be safely deregulated, and
all new crude oil pipelines could be deregulated. This report by the DOJ is often cited in oil
pipeline market-based rate cases, and a copy of the report is provided in the Handbook.

During this same timeframe, the DOJ and the Federal Trade Commission also issued
guidelines on assessing market power for horizontal mergers.*?® As provided in detail below,
FERC is concerned with the existence of market power. In contrast to a violation of the antitrust
provisions for monopolization or attempted monopolization, the Commission is generally not
concerned with intent or the unlawful nature of the conduct undertaken to achieve the
monopoly.*?” Therefore, the Commission’s inquiry more closely resembles the antitrust statute’s
prohibition on mergers and acquisitions “where ... the effect of such acquisition may be
substantially to lessen competition, or to tend to create a monopoly....”**® The DOJ and Federal
Trade Commission guidelines are designed for this type of market power determination, and
therefore, they have been cited by the Commission and the participants in market-based
proceedings before the Commission. The 1997 version is provided in the Handbook. The
guidelines were recently updated in 2010. The Commission has declined to take into account
changes in the updated guidelines in the context of merger requests of electric utilities and
applilggltions for market-based rates by wholesale electric providers under the Federal Power
Act.

It should be noted that while persuasive, the Commission has not strictly adhered to the
1997 guidelines. For example, the guidelines provide a particular methodology for calculating
HHI and market share (DOJ Adjusted Capacity Method), which is discussed in Section V below.
While parties sometimes provide the numbers derived from the DOJ methodology and the
Commission will cite them, the Commission has not required use of this DOJ methodology for
calculating HHI or market share.*® In addition, the guidelines find an HHI of 1800 reflects a
highly concentrated market, but the Commission has approved markets with HHIs above 1800
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on numerous occasions.™! Likewise, the Commission has varied from the guidelines in other
respects, such as the level of waterborne alternatives in a market that will raise a presumption an
applicant pipeline lacks market power.'*

B3 See, e.g., Buckeye, Opinion No. 360, 53 FERC 61,473 at 61,670-71 (finding in a litigated proceeding that
pipeline lacked market power in a region where HHI was calculated at 2102); Williams, Opinion No. 391, 68 FERC
161,136 at 61,682 (finding in a litigated proceeding that applicant pipeline lacked market power in regions where
HHI was 2381 and 2048 respectively).
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19



