Slel-z

COMPANIES/ORGANIZATIONS COMMENTS

CO86 — Southern Environmental Law Center

UNITED STATES OF AMERICA
BEFORE THE
FEDVERAT. ENERGY REGULATORY COMMISSION

In the Matter of the Applications of:

Dochet Nos, CP15-554-000
Atlantic Coast Pipeline, LLC CP15-554-001
Dominion Transmission, Inc. CPP15-555-1M4)

Filed: April 6, 2017

COMMENTS OF
SHENANDOAN VALLEY NETWORK,
INGIHLANDERS FOR RESPONSIBLE DEVELOPMENT,
VIRGINIA WILDERNESS COMMITTEE,
SHENANDOAN VALLEY BATTLEFIELDS FOUNDATION,
NATURAL RESOURCLES DEFENSE COUNCIL,
CONCERNED CITIZENS OF TILLERY,
COWPASTURE RIVER PRESERVATION ASSOCIATION,
DEFENDERS OF WILDLIFE,
DOMINION PIPELINE MONITORINC COALITION,
FRIENDS OF BUCKINGHAM,
JACKSON RIVER PRESERVATION ASSOCIATION,
JAMES RIVER ASSOCTATION
NATIONAL PARKS CONSERVATION ASSOCIATION,
PHEDMONT ENVIRONVIENTAL COUNCIL,
POTOMAC RIVERKELPER NETWORK,
ROCKBRIDGE AREA CONSERVATION COUNCIL,
SIIENANDOAII RIVERKEEPER,
SOUND RIVERS,
WATERKEEPERS CHESAPEAKE,
THE WILDERNESS SOCIETY, AND
WINYAH RIVERS FOUNDATION
ON THE
DRERAFI ENVIRONMENTAL IMPACT STATEMENT FOR THE
PROPOSED ATLANTIC COAST PIPELINE AND SUPPLY ITEADER
PROJECT
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CO86 — Southern Environmental Law Center (cont’d)
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CO86 — Southern Environmental Law Center (cont’d)
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CO86 — Southern Environmental Law Center (cont’d)
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CO86 — Southern Environmental Law Center (cont’d)

CO86-1

Coalinon, Friends of Buckingham, Jackson River Preservalion Association. James
River Association, Natiemal  Parks  Conservation  Associatiom,  Piedmont
Fnvironmental  Council. Polomac  Riverkeeper Network. Rockbridge Avea
Conscrvation Council, Shenundoah Riverkeeper, Sound Rivers, Walerkeepers

Chesapeake, The Wildemess Society, and Winyah Rivers Foundation. In addition

1o their wrilten comments, Conservation Groups incorporale as comments all off

their attachments, ineluding the attached reports ol techmical experts: all of then
prior comments to the Commission conceming the Atlantic Coast Pipeline: all of
their respostive comments on the drall EIS; the comments of the Virginia
Departiment of Lovironmental Quality: and the comments of the U.S. Lorest
Service.

The Conservation Groups respectlully ask that the Commission melude hese
materials in the adminisrrative reeord for its proceedings under the National
Luovironmental Policv Act, the Natwral Gas Act, and the ageney’s Certificate

Policy Statement in dockets C1"15-559-000, C1"15-554-t11, and CI’13-555-000.

1 CRITICAL MISSING AND INCOMPLETE INFORMATION

A. The Commission™s draft 1S for the Atlantic Coast Pipeline is based
on incomplete, inadequate, and missing information.

The National Environmental Policy Act (NEPA) requires that federal agencies

prepare a detailed” environmentul impact siatement for every “major [ederal

w

CO86-1

See the response to comment CO6-1.

Companies/Organizations Comments



0cer-2Z

COMPANIES/ORGANIZATIONS COMMENTS

CO86 — Southern Environmental Law Center (cont’d)

C086-1
(cont’d)
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CO86 — Southern Environmental Law Center (cont’d)

CO86-1
(cont’d)
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CO86 — Southern Environmental Law Center (cont’d)

CO86-1
(cont’d)
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CO86 — Southern Environmental Law Center (cont’d)

CO86-1
(cont’d)
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CO86 — Southern Environmental Law Center (cont’d)

CO86-1
(cont’d)

elaims that the projeet 15 a public necessity. ) doing so. the Commission
has only 1old one side ol a complicaled story and ignored olher contrary
and compelling, information abonr how market demand for new gas-fired
puwer generision 15 stalic or even dl'uppiug,]" Wilhwot hns infonuation, the
Commission cannol fairly evaluate the altemalives to Atlantic’s proposal,
and it misleads the public’s review of its impacts.'’

o Almulives: Relving on the cluims ol need Irom Atluntie, the drall EIS
Lails 1o provide o memiogful analysis ol the “no acton” allemative or
existing pipeline alternatives that would increase incremental gas delivery
capacity in Virginia and North Carolina. As discussed in the following
seotions, reeent analysis [rom Synapse Encrgy Economics indicales that
existing nulural gas inlrastructure is sullicient © meel demand through
2030 oven under a high gas demand scenario that is malikely to oceur. 'he
Commission cannot gloss over or ignore these altematives. In domg so0
the drall KIS, its fails to meet its NEPA obligations.

»  Stecp Appalachian Ridges: The draft 1118 does not evalnate the impacrs of
construction o steep slopes becanse Atlantie has not identitied slopes that
require sile-specific analysis. nor has it identified the measures it would use
to mitigate landslide risk.'¥ Atlantic has also failed to provide the steep
slope wlormation that the Torest Service requested m October 2016 [or
pipeling construction on  public lands."* According 10 the dralt EIS,

“analvsis. field snrvevs, and final measures rolated to slope hazards have

not yot been completed.™ Tor 108 miles, the proposed ronte traverses

¥ See IFIS af 1-4.

" Sew 1V, Wilson, Wilson Foergy Feonomics, Fvalualing Markel heed Tor the Allantic
Coast Pipeline 3 (2017) 0°At the prosent thue. the fiture nzed for ineremental gas supply
tor new gas-fired electric generation is highly uncertan. dus 10 weak or non-existanmt
clectrie load growth, the unecertain pace of coal and nuclear plaut retirements. and the
increasing penetration of wind, solar and other renswable resources, among other
Tactors.™), included as Aténchment 2.

" Kee Hughes Watershest Conservarcy v, Glickman, 81 F3d 437, 446 (4th Cir. 1996)
(holding that *“nigleading coonomic assunptions can . . . defeat the second function of an
EIS by skewing the public’s evaluation of a project”™).

¥ See DEIS at 4-26,

Y Sew ted w1 FS-3, 4237, Latter from Clyde Thompson, Forest Supervisor, 1LS. Forest
Service. W Kimberly T Bose, Sevretary, FRRC (Owt. 24, 2016), included ax Attachment
12,

* DEIS L ES-4,

10
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CO86-1
(cont’d)
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CO86 — Southern Environmental Law Center (cont’d)

CO086-1
(cont’d)
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CO86 — Southern Environmental Law Center (cont’d)

CO86-1
(cont’d)

The L2A raiecd comllar conzews a>owt ceer-duietd LIS sad post-comien:
e lovrmaton e letee booake Conevissican cimeeanmg, the Noanilsin Vadley Tipehing
duall LIS, EPA dewenbed (ke Commussion”s dra) LIS Tor ol prgect <9 a “mllag
ducwiment pros iding just @ soepsl ot o o™ ted ercales “consideralle shullenge
feve st celnliders snil mertbe=s oo the ph i ollow the Ao imerinien rr;“‘i:h-(l
o knem wh ¢l material is most canent.” ™ EPA ureed th: Commissior te olarits
1% pricess il tacinesinler prepuning n evsel or supplenienhel dnfi 1S o pashic
COI'.I'I.I:'I\‘IJ'..'.

Tov ey the delects of il et TTR o ke Adrilic Crast Fipeh-e amd

el e publie ¢ ocozl b parbepaie Wt by poocess us requiced by bk
the Comnmiza wn st 700 sl wntil Allentic Sus provided the ialonmstion
‘etlnmalml h_\ the Corrmission ard the saresd Servire on s e inpm‘.l . |"‘| Tevive
$ie daaft EIE o iasluds she Conaizsion™s anzlvaiz of the noeve nformation;, and (51
ollere b wevised dradl Lor publie vommenl. Lae ageaey 15 cunpily moscaen ol
NEPA™s soqu rements. Thiluss e Conomission febas fwese <ups bo o thal the
watical infemation u’.l'll'n'l""li"l‘-'_l. the im]’vn‘.l\ al” thix pirr ine ne ;m:n|}'rn:' ww
agscnted to fac sollic. it cannet lamto’lv approve 2 cortZicse of polic

wimve nerce amd wecesaly ot he Alhane Usas 1= peline.

" eller Trom Je Tey 1 Lapp Ascae Dir. P Regian 1L o Matbarie’ L Dhes,
Depusy S v FERC (Dol 27, 20181 i uded o Altachment S

s
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CO86 — Southern Environmental Law Center (cont’d)

CO86-2

1. PURLIC NECESSITY AND MARKET DEMVAND

A Uhe Commmission relies on untested, incomplete, and inaccurate
marketinlioemadion thad biases the agency s evaluntiom ol the prnject,
miisleads the public, and violates NEPA.

Cemmission azrovn] el the piprine sulboness SIBRIC 10 Tevever 9 cerine
ate of remm—the econse cate” Adantc 0l ther peaz or he costz of tha
meromise nile b ils ql’ip[lms: wlut 1 Lnn s o 1w e b Lie el isens Whn
the cid vzer is 3 coewated vailine that waliny's ratepavers bear ths increases in pas
wrices i btahe Gethe rezoorse vore, When 2 scpulaicd wtilils s pael annpany
also owns thy prpelioe, tha villuy bis o vesad weres, o buane @ shupped cn
15 = puline, wvan i advguats ivvoeond was is o bl Tom a preessisting, sl
onr-206T. pixliae. This soucture allows the parcnt company te prctit from the
wpchine s wairw =ge while prssig the menemad Cal zodts woalo ceplive
SHLEPEICTS,

The varivus allilisiad valiies reolved i bailsing 1l & Aalante Cousd Pipeling
rnid Den skippingg s o ongs il e collinded 1o menn Fenee el 7o ihe orm off
aqoxdent ageiments, waiel hey nove clain justifics fae piscling, 1T 10ees
helime the Connmission by alele sty sevron Eeys Gets Pissl meperl wolvsis
demonstrates that boch Deaurior BEssonsees and Duks Lnergy have over-
vsatiwiztod Twe < ecteaty darand i heir mtees, Ssoseh, their ses:ves
Akelv do aow ased the nuucal gas-powered grocraling sescucees These valiiey plarn

il Suzoenl. cven sssuming Trose nhil e o laill the s ganle o 1w

CO86-2

See the response to comment CO46-1.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-2
(cont’d)

respective [RPs. none ol those new power plants needs the Allanlie Coast Pipeline

tor fuel supply. In faet, these companies have festified to their respective state

utility commission’s that adequate pipeline capacity alveady exists o luel all ol

their plunned construclion projects. As such, the market docs not need unother
pipeline, and the Commission should view with great serutiny anv application that
provides only precedent agreements between altiliated companies as o prelext lo
construction.

The Commission’s draft 1118 for the Atlantic Caast Pipeline fails to analyze the
market demand lor the project and, mswad. merely adopts on the developer’s
blanket, but wholly untested, inaceurate, and mislcading statements that the public
needs this project.™ The Commission accepts that Atlantic’s precedent agreements
demonsirate (hat tbe project 1s needed wilhout looking behind them 1o evaluale
acmal marker demand. 13ut these agreements are between Atlantic and affiliates.
As such, they do not refleet acmal competitive market needs. This is especially
true where. as here. the affiliated entities are regulated utilities with captive
rulepavers, which allows Atlantic to shilt the market nsks ol building the Atlantic
Coast Pipeline o those captive ratepavers while simultanconsly allowing the
shareholders ol Deminion Resources. Duke Energy and Southem Company o
reup the benelity, This structure eam spur pipeling development even in the absence

of market demand. vet the Commission fails to consider ow this shifting of risk

* See, e... DEIS at 1-2, 1-3, 3-3,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-2
(cont’d)

can skew tbe devclopmens jocentives. ofisiag coly onc ede of the soy—
Allanes ke J=all TS

Unzer NLEPA s agency cuomol buse s LLS on waecnnie or jocowmplele
Il;‘llilii‘ wn lllill l"l\ll_'li'li'll.'! ill[\)ll‘ih’d J.L-JIIC}' I]I.A.'i:iil‘l 'I‘lﬂ‘i g illli.. i'll'\!ll‘l‘.'lj
o ikl comvnent 8 100y I‘l‘.&'l‘:fliYP Tt wlln el aor ieme 1o e Fuckel in ormn ine
can skow agorev dcizivaz abon: & 2eoject and nnalead tae public in itz evaluatizn
of projeet Frpnes?! Thus, Fucamile markel infonrntion ar rander he 114

_ s . . : -2
detoriive whar it is abacrier o “a well-nzrowed and reesonad doce.on ™

The~e, the Cormnzeen cnnan Callill v NE™A ok Feanons weilnnd ~cwsimg i<
duall LIS w ooclnide o bezoneb evalaauon aod distuzggico el be aewnl pesd Jor the
spdine aid raissuing L 2o puld o ocen ol T i seolion, s wxplain the

£ T [lr(\'.h-.m-; wilh e Crrmrission™s s emerts sheal the nesd or the

Atlentic Coas 2ipeline and hoos facse defictz andamine the ageacy’s aralysis.

Teanzg, €77 0.0 356, 602 b Cir, 20,20
v oCimrirw, K1OFSA ART A0 45 Cie 10N S Mee
A21 FAJ 9T 211 12060 O, 24055,

Ceegecae, 81 [3d o HEG OMaladiage wosnon
agsuolpiices ¢aa Jofut the fuee Faommion of so EIR by dowpairug b ascoce's
car dhizmtion ol De advane envicereald ellact: olibe wrapoed parec. ... Similiely,

L8 Fovas Serv. 4210 TM w31 See s X
sherws S, 235 app L AR TIST S Y, Wah, 2
Ay el o rnsleidn g covranme m st mizy velale S RSO Gie oo
subeot NEFAT mnposs ol mosmdmg an o sale sssosmcnt apon sodech o evaluote Uy
prupased prugact L e LA N Bk e 02T v He, L Uenndn), 330
TR OTMNDEY
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CO86 — Southern Environmental Law Center (cont’d)

CO86-2
(cont’d)

auskesd the public. sod duminish the oppororiity Zar accanacefal prbli: commaut.
allin sioslatioo nl NE™4,

B Uhe Commission fails to evahliate the need for the pipeine and velles
nn an incemplete, innccurate, and mislending nnalysis from Adantie,

1L The Cammission redics o precedent ngreements betwern olfiliates
s demoostrating need Tor the Aflantic Coust Uipeline despite
sarlestantial visls hat Qrese contracts o noel refllect actual rmarcket
demand,

T U leali TTR. 1k o Charnerssiins nehics oen paceebert aprcenar i< o eedonee of
vend lor Lae prpchoe Jespile uachecked sell< sehiag 2ovnern alibined vompanies
] e sul:slanial o sk Cen Crose coabiacis Jdo oot elleat acal nomkel dema d
The Afantic Coast Pipcling ie & jeat wrmre of Dominisa Beseurses: ke
Tiwergy, mnl Samibom Crerpan: “hoxe 1bne connmics mn 0% o Al
Coust Pracbas. LLEC, wbich e vl developer.™ Jowvessr, euch s nlsc the
saenl corxany ol voc o e nd T siadline s custinnsis, dn Siopaas, thal arc
either rexalaled niklies o1, :n lae wosy ol Domioien Lesovrces™ subsidinzy
Yirginia Memee s Sarvices, provide aamral gas to 2 «cgu’ated wtiliey. Specit calls:

i e :\‘l{f\il:l‘\ \'-'I' i‘:ll hll ol iless

o Dimimenn Kesinirces roms ‘.‘i|ti|"
Ve 3000 dekasthe=m<alay Iner Acdanhic, Duminisar Tesounces also owers
Daminiza Virgina Perner, a rspulated wility in Vircinia that sarchases aas
Lrow Vicooiu Powar Seviees,

o Duke Bazrey orans Duk: Lacoay Pregsaess aowceclated vility in Mol

Cene i thol his contmetml b 3% 5% el ||e|1n:=-‘|l||) e AlLirtic
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CO86 — Southern Environmental Law Center (cont’d)

CO86-2
(cont’d)

¢+ Duke Locrey also caans Duke Zncrey €Caccdlnas, reculased oality we Norch
Ciene i thal hos conmmctel fa 202.2%; delonlhensalo s on Allmle.

s LDnke Laeszy aso osue lisdmonl Mawzal Gos, o opegadaled  cca.
s Abnhen [ e Month Cengime Hot has cocmncted Gae 10200
dekatherms dey from Adastic.
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Trake Encigy ol the Balk af the cantracted eapacits o nse v power plancs. aad
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CO86 — Southern Environmental Law Center (cont’d)

C086-2
(cont’d)

More and more. experts, meluding [ormer Commussion Chair Norman Bay.
agree that pipeline develapers use precedent agreements hetween the developer
and an alfiliated regulated ulility with captive ratepayers—like the contracts
deseribed ubove 1o justily building pipcline inlrastruciure in the absenee ol
actual market demand.™ Interstate natural gas pipelines like the Atlantic Coast
[Mipeline are multi-billion dollar projects. When the Commission accepls precedent
agrecmentls between alliliated companics, one vl which, the shipper, 135 2 regulaled
utility, for a project of this scale. it allows the shipper utility to “impose long-term
{inancial obligations on captive ratepavers.” Ultility ralcpavers bear the risk of
the project while the project’ s fimmeial rewards acerue to the sharcholders of the
utility’s parent company. Or, to put it another way. the captive utility ratepavers
subsidize the new pipeling construction (o the benelil ol the parenl company's

sharcholders. ‘This struetire, which shifts the risk from the sharcholders w the

ratopavers. subverts the “price signals sent by a rational market™” and allows

"™ Lee JF. Wilson, supra note 16, ar 6-12: Separate Starement of Commissioner Bay,
FTRC Docket No. CP15-113 3 (Teb. 3. 20173 8. Issor. Mamral Gas Pipeline Certification
and Ratemaking 24 (2016), included as Attachment 6: ITearing to Seamine O and Gas
Pipeling Infrosivuciure  and the  Beenomic.  Safen.  Envirommental,  Permiing.
Construction. and Mainienaiice Considerations Associated withh that Infrastrucnore:
Heaving Before the S Comm. on Ewnergy & Nat Res, 114 Cong (June 14, 2016)
(statement of" M. Jonathan Peress, Favt'l Del Fund @ S) [hercinalier Jestimony ol X,
Jonathan Peress]. included as Attachment 7. C. Kunkel & 1. Sancillo. Inst. for Energy
Feon. & Fin. Analvsis, Rishs Associated with Mawral Guas Pipeline Kxpansion in
Appaluchia 5-6 (2016), included us Altachment 8.

AL "

wstimaony ol N, Jonathan Peress, supre note H), a1 5.

42 Id.

19
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CO86 — Southern Environmental Law Center (cont’d)

CO86-2
(cont’d)
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CO86 — Southern Environmental Law Center (cont’d)

CO86-2
(cont’d)
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CO86 — Southern Environmental Law Center (cont’d)

CO86-2
(cont’d)
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CO86 — Southern Environmental Law Center (cont’d)

CO86-2
(cont’d)
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Comuussien Lo s ctlilale coruesls o awces, gns o the ppelne Ln toee w bas
il hod Lo, bewsese oo e D ingeetol eot a ind wlliliated aity ot the

TiNsiom

eunlen ‘.'it:_‘:i!lin Iawer Servives e Yinemn Sivle Carsomian Cer
~ilTrar 4w ow oontraces ter gas parchases on e Atlarae Coast ' peline onsl
stfoer pipel ne cimstiiction cinechides, nn s Inich paimt i s oo lnle.

And even thoueh he Neardh Laroliaa Ltiltics ommssion. ambeized Doke

il G o crica imia

Tiergy Prowrcss, Tinke Frovey Connlimaes, sl ™adomne s ez
cilhoied voraeees vk Acloke e 2014, 00 ded ool svelaee (ke avvesene [oe the
apdlinge an sonsidur widll o the wllilisted vonbiacts sauld allony wn mmnworssa s
‘_'nliec.l 'Y [u-(x:rr:d # Elareaver, thn :npplt\\.)ll voenered moe 1w e o halt’ yenrs
260, aad. acoordir g to Iuks =ncigi’s eren 2nalys & 1ae market demand fan namzs’
2ot Lo osanc v censrion 2 Mgl Cumslicn acy dropped suee theo.™
Moaaling casas upinen dieates it preeedeal svemwnts bulacen
erhmie:d :'nm:‘x'niﬂ:_ m whiz1 he s.hi:':]'\vr.ﬂ nre I'P‘:_r'llhh‘(l wilines with unpiee
arcpavers. sobvaert market sigrals and ssar vaneccssany g opeline avelopmant

Thas. the Cormmssen < elimws in Allan ic 5 preceler! sgeeemenls 1o establish

Ll Enew g

vy

2, e ehalar
LA [ P Eene 24

e Dochst Nowl |22,

ALVIRMNINTE
Pt oy

Sab TefZee .

* Kea W lean,

Companies/Organizations Comments



8¢€E1-Z

COMPANIES/ORGANIZATIONS COMMENTS

CO86 — Southern Environmental Law Center (cont’d)

CO86-2
(cont’d)

need for the Atluntie Coast Pipeline presents an incomplete, maccurate, and
misleading picmre of the true market demand for the project.

2. The draft E15 omits evidence that Dominion Virginia Power does
not need gas from the Atlantic C'oast Pipeline to meet clectricity
demand in its service territory.

Nowhere is the problem ol sell=deuling with the Atlanlic Coast Pipeline more
apparent than in the diserepancies between the eleetricity demand torecasts from
M and Dominion Virginia Power. PIM is the regional transmission organizalion
that meanages e clectnen] tnmsmission gnd i all or purts of thirleen stales,
including Virginia and North Carolina, and the District of Colambia ™
Recognizing thal electricily demand growth is no longer coupled lo economic
growth and that demand growth has been flat sinee 2007, PIM mnplemented
enhancements to its demand modeling in 2015 to acscount for these changes in the
cleetrie seetor.™ In 2016, and then again e 2017, PIM significanily revised us
cleetricity demand projections dovnward for Domimion Virginia Power’s service
lerritory—the Dominion zone—using this more accurate model ¥ And even wilh
us reeenl model enhameements, it iy likely still over-projecting the clectricity

N . . <
demand in the Dominion zene, ™

" Seerd at 13,

* See Direct ‘Testimeny of James F. Wilson, Va. State Corp. Comm.. Case No. PUE-
2006-00040, at 11-17 (Aug. 17, 2016) |[hercinaller Dircet lestimony ol James F.
Wilson], included s an allachment o Wilson, spra note 16,

7 Ser vz Wilson, supranote 9, a1 13,

* Direst Testimony of James F. Wilson, swpra note 36, at 16,
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(cont’d)

Dule’s load growth projections have dropped considerably since 2014, casting

deubt on whether the "nead”™ for new namral pas transportation  capacity

remains—i[ it ever exisled. In 2014, DEC projecled summer pesk load growlh ol

1.4% and winter peuk loud growth of 1.5%, afier energy cflicicney impuets.” By
spring 20116, DECs projected growth rate for sammer peak demand had dropped
10 1.2%. while winter peuk demand growlh dropped (o 1.3%.” DEP's 2014 load
torecast showed a similar deacase: In 2014, DEP projected summer peuk Joud
growth of 1.4% and winter peak load growth of 1.3%, after 1l impacts.™ but by
2015, DEP"s projecied growlh rue for summer peak demand had dropped o 1.1%%,
while winter peak demand growth remained at 1.3%.7

Even these more modest 2010 load growth projections must be viewed with
skeplicism. For one thing, DEC and DEP cuch acknowledge in 1their most recent
[RPs that “[r|he eutlook for nsage per enstomer ig slightlv neganve to flat through
much of the forceast horizon, 50 most of the growth is primarily duc to customer
increases.””

Iistorically. both DEC and DEP have over-cstimated their load and cnergy

torecasts, skewing high rheir assessment of fumre capacity and fuel needs. As

"' Duke Energy Carolinas, hitegrarsd Resource Plan {Annual Report) 13, NCUC Docker
F-100, Sub 141 (Sept. 1. 2014).
brtpiwwwe ensrgy.se.govitilesview: 201 4Duke EnCar IR pdf.

DEC 2014 IRF at 17,

P ke Knergy Progress, Integrated Resource Plan {Avnual Report) 14, NCUC Daocket
F-100, Sub 141 (Sept. 1. 2074).

KR 2016 101 a1 17,
¥ DEC IRP at 16; DEP IRP at 16,
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exising pipeline inlrastroelure or why that growth warrants a new pipeline. Nor
daes the Commission explain why inereased demand hetween 2010 and 2014 has
any bearmg on demand in 2018 or 2014, when this pipeline would be put into
serviee il approved.

According to the Commission, LA projeets that namral gas consumption will
continue 1o grow “due Lo population growth. mdustrial consumption. and electric
power j_.-c11c1':ltim1."m"’ But again, the Commission ollers no analysis ol these
blanket statements. and it does not attempt to quantify the level of demand that
would bear on the need Lor 2 new interstale natural gas pipeline delivering gas in
Virginia and North Carolima,

The Commission must give KIA’s Enerpy Outlook for 2017 a more thorough
evaluaion than the cursory and overly gencrulized staemenls aboul the demand
tor namral gas presented in the draft FIS. The primary purpose of the Arlanne
Coast Pipeline will be to fuel gas-fired power plants in Virgima and North
Carolina. According to the draft KIS, 7Y% of its capacity. approximately |.185
beliday. is committed 10 this purpose.” Duke Energy Progress, Duke Tncrgy
Carolinas, and Virginia Power Services are the subseribors that will use their
pipeline cupucity lor gas-lired power generulion. Yel, lhese companies are nol

fucing the sume demand for new pas-lired gencration that exisied in 2014,

€ pdf

* See 1 at4-513.
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evidenes Ueo isss asecciated with sbe poler vorten ochidiac the results of its
oo s Iggstiver el 1he s'ops it bis o raindy 1w “n ol these gaoblans, i
be drll LIS Zor the Allwoke Ceast Pipeloe. lo dewe wo. be Letomssin
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(cont’d)

. . T o . L.
environmental impacts as insignificant.  For example, the Commission concludes

that the effeets of the prajeet, including Aflantie’s proposals to (i) eross 84 miles

of sleep slopes with high landslide potential,™ (i) build construction platforms by
blusting away the fdgeline along miles of mountain l'idgus.m and i) level a

permanent pipeline corridor through twenty-one miles of intact forestland of the

12

George Washington and Monongahela National Forests™ can be reduced 1o “less-
than=signilicant”™ levels, As observed carlier, 1 reached this conclusion even belore
it had analvzed necessary information.

The Commission also relics on the uniested. inaceurate. and incompleic
information on market demand tor the pipeline o give terse treatment to important
alternatives, including the “no action™ alternative and the use of available capacity
in existing pipeline inlrustrueture.'” Under NEPA, (he altematives analysis is the

“heart of the environmental impaet statement”'™

and roquires thar apencies
“rigorously explore and objeetively evaluate™ all reasonable altematives.'™ Llere,

the Commission rejected the “no-action alternative,” seemingly concluding that it

must approve the projeet because the pipeline is necessary 1o mecl growing gas

" See DTIS at TS-14,

“ Jdi. al 1154,

" See, eg, idd, al 436, 440,

" See id at 1-8,

W2 Cee Ruchel Wilson, ot al.. supra nole 90, at 3-1.
W40 CRR, § 150204 (2017),

™ 1t § 1502.1-Ka).
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CO86 — Southern Environmental Law Center (cont’d)

CO86-3

N FOREST SERVICE SPRCIAL USE PERMIT AND IPLAN
AMENDMENTS

A The draft I1]8°s consideration of impacts to rhe George Washington
and Monongahela National Forests is insullicient.

The proposed roule of the Atlantic Coasl Pipeline would cross 21 miles of

Nautional Torest Service (NIFS) Jands. including 5 miles ol the Monongahela
National Viorest (MNFE) in PPocahontas Countv, West Virginia, and 16 miles of the
George Washington National Forest (GWNF) (hrough Augusta, Bath, and
[lighland Countics in Vit ,s_.-.iuiu.“" A discussed throughoul these comments. this
stretch of the proposed route through two national forests would cross exceptional
terrain churacteristic of the centrul Appalachiuny: stecp slopes susceplible 10
lundshides. pristing headwalers, and karst lopography replete wilh caves and
sinklioles,

The U8, Forest Service has expressed concems about the feasibility of and
environmenlul impacts surrounding the conslruction, operalion. and mainicnance

of a large inferstate namml gas pipeline through revmin so ill-suired to sneh a

" DRI at 4343,

14 .. . % . . . .
Comservalion Gronps incorporale by relerence commuents liled in response o this drall

FIS by the Virgimia Wildermess Commitlee addrossing concems aboul impacts on
National Torest lands. Virginia Wildemess Commnree, Comments on the Draft
Povironmental Tmpact Statement Tor the Proposed Atlantic Coust Pipeline and Supply
[leader Projoct, FERC Docket Nos. CP15-554-000, CP15-554-001, CP15-555-000
teLibrary No. 20170331-53464) (March 31, 2017).

42

CO86-3

FS response: Since the draft EIS, Atlantic has provided additional
inventories and analyses as requested by the FS to evaluate the effects of the
proposed project, which have also been filed in the FERC docket. The FS
has worked with Atlantic to develop project design features, mitigation
measures, and monitoring procedures to ensure that NFS resources are
protected as much as possible in order to determine that the LRMP standards
can be exempted or modified for the ACP project. The determination that
the EIS is sufficient to meet FS NEPA obligations will be made in the FS
ROD. See response to comment C19-01 concerning the assessment of the
feasibility for the HDD under the ANST.

The Best in Class Steep Slope Management Program and the SAIPR provide
design and construction practices for steep terrain. Atlantic would also
follow the FERC Plan and West Virginia and Virginia state requirements
and BMPs. The FS continues to work with Atlantic on site-specific designs
which would be used to minimize the potential risks for sliding and other
slope instabilities and would require additional site designs. The FS and
Atlantic also continue to refine the COM Plan. Section 4.8.9-Federal Lands
has a revised discussion of the LRMP amendments and their relationship to
the substantive requirements of the 2012 Planning Rule. The use and
possible reconstruction of Forest Road 281 (access road 36-016AR1) is still
under discussion between the FS and Atlantic. Visual impacts on the
Recommended Shenandoah Mountain National Scenic Area are discussed in
Section 4.8.8-Visual Resources.
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the environmental impacls ol a proposed project. Cowrls have consistently held
that a deficieney in an EIS that may he characterized as a “fly speck.” or minor
deficiency, is nol suflicient to support a finding that an F1% is inadeguale.'’
Indeed, principles ol clliciency and reuson would counsel against a requirement
that would foree agencies to issue a revised or supplemental draft I(8 every time a
small amount of non-essential information were omitled lrom a drall FI&. But
here, there is no doubl that (he Forest Service luched the sullicientdy detuiled
information it needed to inform a “hard look™ at the time the draft 118 was issued
The nature ol the missing ind insullicicnt inlormation in this dralt EIS constitules
tar more than o mere "1y sr.wcck."'::s Rather, it is precisely the erueial mformation
the Forest Service needs to make an informed decision whether to grant or deny
Aaluntie’s application Tor o special vse permil and whether 1o amend the MINF and
GWNL forest plans, Far from being a “fly speck,” missing information like the

teasibility of drilling under the Blue Ridge or constructing a 42-mch pipeline

Tee it

across very steep slopes susceptible to landslidles is Iv indisg hle to the
Forest Service’s decisions. For these reasons, the draft EIS is Jegally madequate

mmder NIPA and must be revised or snpplemented.'™

BT Chugrehit! Cry. V. Norton, 276 T.3d 1060, 1071 (9th Cir. 2001) (citing .ilavis Favil
Crr. v, Lujan, 961 T.2d B8G, 889 (9th Cir. 1992)).

125 T

B Sewt teagne of inlderness Defs Bhe Moumtam Brodversiy Proyect » Connaxghton,
No. 3:12.CF02271-117, 2014 WL 6977611, al *19 (1), Or. Doe. 9, 2014) (holding that
while the coun was “sensitive fo the purtics” coneerns shout the efficicney of the
atministradive decision=making provess . .. the weed Tor admimstrative efficieney does

47
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rould clearly put the catbefore fae horse, in vie ation o2 bazic KEPA i reiples.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-3
(cont’d)

i
Comuussen.

Alleave,'™

et tvns Clyde T ompant 15 Mad ks o], szano ke 115,
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xoposed soute dhrcugh fae ashoral forcsts, the orcst Service has alee cocoanizod
Jw sl acrey ol v enewion w0 Novereses 28, 24,
The leter noulied tbe Comuoussion tbul whe Foreyl Serviee dovs
not vomen with U diall soenitling 1 wlald o scllingg, Qe U al ces plotion debe S
wansicrmiar al the 81 applizetion as Seplember 25 7017 P editien 1
detailing s own recnired sdmin snanve 1evien proveas that wew'd exxend the
Firest Service's decison priess Just the prospective tinie none set Gl by te

Contoissica. the lerest Sorvoce poted thas e a2iler 0 adle s ¢ aay doeasle i

wimtirgenr, em receapl a7 adegrale Lo ad scabaas T ke Coarrmsaein

Asar saample el e v ol misa g indoreativn in suestivn. s Muesen Lo
NNE letter, 1he UVirest Serces ciles e At the e e slesmme dele ieru’)'
£ lack of ivformation 1ccarding Atlantic™s plans 26 constroct th e pipeline on steep
st vy sleep slopes on Both vauan., Jorests The Forest Service wwmad o ws
olten Ut thes Fae el essetic] nlinnativa hivsde - e Foe-d Seovice’s wil 1 ke
'_Ttn'i:'r aodeflinitive .'nnph'.litm ute For the dessinr = w0 imited the | otz
Sarviee's ab litv to complete an adequate analysiz in the Jdraft EIS.

I lack o7 sulficien wila oo [chi shs \Iz.\?i‘b the 1 iment Service's el s

0 aaaut he wiirmanon fton Adautie, On Oetaber 24, 20 14, the L'esest Service

Companies/Organizations Comments



Yo¢1-Z

COMPANIES/ORGANIZATIONS COMMENTS

CO86 — Southern Environmental Law Center (cont’d)

CO86-3
(cont’d)

sobpomed o joformstica oequest e Adaatic or  eas-spocitiz Jdesipo -t
sl cgiim manseees v ngh=bacand parbioos of he poosesosal ronte i s ie gl
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MLl @ vealy. ¥ Fusther. the Lotest Serviue Fean.od oul tha siruler bucands
oo an allon pipd oo i e contial Appa’ach e haes Wil L slopse Zail e ciirsion
end seelenel Imcieen s, el e e [[5] . ale: resovarres Sores hese
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scevilable oo bl the Aluabe Cousl Proelow cocld presenl o bich csh ol
Tailure "wad i b dien age bo kot lands and watas,

In 1% haober W& e he Forest Serci roled 1l while Atlunne head
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(cont’d)

“caocrsl desiiipticas and concepmal drowigs.” S s raquees acd ia ctber
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guaposied by be velevany enze Lva, A LLS ;must voreno & “rensooably complele
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CO86 — Southern Environmental Law Center (cont’d)

CO086-3
(cont’d)

As ol the 1ssvance of the drall EIS n kue December 2016, Atlantic had Guled
to provide the vequested information to the Farest Service, despite heing given
ample time in which o do so. On February 22, 2017, James hompson. a third-
parly reviewer [or the Atlantie Coast Pipeline under contract with the MNI wrole
a letter to Clyde Thompson, the MNI Farest Supervisor, detailing his deep
concem aboul Atlantic’s luilure (o respond lo the Forest Service's crucial

12

mlurmation 1'c;|ucsls.' Citing  Allamne's “lack  of  tnmspurency and
responsiveness,” Thompson emphasized that despite “repeated requests™ between
November 2016 und Februwry 2017 aller the Forest Scrvice requesivd the high
hazard site-gpecitic information  Atlantic has faled to provide information that is
“necessary to adequately assess the environmental effects™ of the Atlantic Coast
Pipeline. ™

The Forest Serviee and Thompson have both desenbed the missing information
as “ecssential” and “necessary.” Without i, the Forest Service camaot adequately
assess the impasts of permitting Atlantic to construct the Atlantic Coast Pipsline
across NFS lands, The drall EIS is therclore incomplele with respect 1o the
information needed to inform the Vorest Serviee's decision whether to grant a
SUP, and a new drall FIS must be issued once the Forest Service has complele

intormution wnd hay conducted the assessment required by NEPA.

12 L etter from James A. Thompson. Ph.D., Trofessor of Pedology and Land Use, W. Va.
Univ., 1o Clyde Thompson, Forest Supervisor, U8, Forest Serv. (Feb, 22, 2017). included
as Attachment 13.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-3
(cont’d)

Mot orly decs sbe tadequats dratt 218 tadl te jofocm agensy devisianoaboce.

o themts vcmmiglhd pblic semizicsnon e the pancess. We ane avsae, s
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1 lowmad we men ths 3l U e doall BIS woas published Given tie guan tils and
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£ 02 oonae 324l 1e o partn a even a cucaore. Tet alore meaningtiel., 2y o o' this
cruteriel ) s hre review of sovie of this supplewiennl dicnien nhien indics les
“bat Atlantiz bas rocently submitted responscs to the Lersst Service’s sequest with
~espoe, b e el the wn sitws, T the Toskoserral smmciples belnnd W3EPA -x tha,
e pablic cwst be allerded s opponuicly W seunenl  oc Wk voderlioe dula W
windies, Il eepazeizal e o an cie rorerental statornent - sen thieeas el 1 s Jota and
o the 1okt Service's evperl arncy can I'.""; o hat imfemation “This
rformat on. wa ¢l the Foueat Scrvice sequested in Octorer, is indispensabls to ar
sviguane annlyag o delenuie wbether the Alvabe Coast Bipeliw aculd be
s itbad e Melivonal Foeed Tands A ces sl dialt FIS st ideds the Furoest
SeTvice s Jm:'l}'\;i\ ol my exsser il mbonrunen subirined alie= the d=nll 18 wes
a0l shol. ing'nd ng that iclated 2 high hezard sites.

Lirlier, “he  dovesd Service s wakl vl b issne 2 wecised d=at 1% anil

Atleatic bas sesponded ol ten bueb bazard requeste. which tbomssives raprasont

€. . e - - . o . - - . -
cee Y e al Tnlomdion Vileil by 3 Jntic Coce Pineline, | 1.0 since Release ol Drall
RS b fedead 3 Attachomen 4
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CO86 — Southern Environmental Law Center (cont’d)

CO86-3
(cont’d)

coly 1 sanpliog of the Jitt.cult sites acrees the MNL sod GWANL Theee sites e
seleelad by The Temest Se=vice ke seave s meche wcpresantalive siles™ ke
deonstrle wheber stab:luy ¢ o Lt ¢ mwolemed Dorbe purssse ol wshny
w prcliming y Sovnmingim ol Fonusl Plan won<iston ;:,",.“. Allacie musl sulmit
he L westes il tor el 1he :'.uh|‘r. masl ;_'i\-nﬂ 133 ppr |,n'l>' [13]
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£ porconal Frest play amndmcres is eersaily ncoaplete, the Horest Service
Sachs e wecessiry i loarmaton em which e base @ deeision, od the pobic’s
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T addizien G Uhe ool inadoguacs ol e disls TS woder NE2AL 1w e
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CO86 — Southern Environmental Law Center (cont’d)

CO86-3
(cont’d)

Atleatic has tziled to ospeond 1o the Losvet Servic:'s coquests for site-specitic
lesign stabilivals wcisures ir highehoeand locatens along the pipsed v,
be Lerss: Servee 15 voable 1o mche & dewrmuoauon o kekaeal wensbiluy.
Fina'le, e Finesl Surv oo ot rojeel ooy peupeaal hat i mot e U e publiv
seterest Akt b Gilsd 1o derrons mieiba ke & linre e I'ipr]me % in the
Al ¢ rrerssTas iaterproted v Foneat Sarvice regalations,

While A lmbic Fun devenpez woalafl Girstiucion. Cperaticms. anl

Meisteranee 12O Plan that Jescribze how Atlanci: would -speate on Fovost
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CO86 — Southern Environmental Law Center (cont’d)

C086-3
(cont’d)

Auluntie submus a revised COM Plin as required. a revised dralil EIS must also be
issied to allons the pablic adequate oppormnity for comment.

Finally, the dratl EI8 is insulficient wilh respect 1o olher specific concems,
neluding impacts 1o the Browns Pond Special Biological Arca and impacts Lo (he
proposed Shenandoah Mountain National Seenic Arca.

. The draft 1S does not contain a sufficient analysis of the impacts of’
proposed and polential amendments (o the MNF and GWNF forest
plans.

Land and Resource Management Plans (LRMPs or forest plans), includimg (he
[RMDPs for the GWNIT and MNP are devised to meet the lorest Service's
obligations under the National Forest Management Act (NFMA) of 1976, * The
LEMP for the Monongahela National Forest was revised in 2006, and the LRMP
tor the (George Washington National Forest in 20114,

To gqualily Tor a SUP, Foresl Scrvice regulations provide thal o proposed use
must cither be consistent with the applicable 1.RMP for the affected Foresr or be
made consistent with the Plan.""” When a proposed project would be inconsistent
with the applicuble LRMP, the Forest Service cun respond in one ol Lour ways: i)
madify the proposed project to make it consistent with the Plan: ii) rejeet the
proposal; i) amend the plan so that the projeer will be consistent with the Plan as

amended: or iv) amend Lhe plan contemporaneously wilh the approval ol the

15161080 §§ 1600-1687.
M9 36 CF.R. § 251 54(e)X 1 )ii).
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(cont’d)

xoject oo activay so the peaject wall b2 consistone »ith the plao 22 aozroded. “
The Batter wgzrism cam e Benitzal izsspply only by 1k puopevaad poreat,
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TR R 1y
. | o
TUDCIS s 437 10 4357

g 02§25 a2

i

7

Companies/Organizations Comments



CLELZ

COMPANIES/ORGANIZATIONS COMMENTS

CO86 — Southern Environmental Law Center (cont’d)

C086-3
(cont’d)

Mble commeo—he eber tondemeotal propoass of NLPA. “ Due to fae ack -t
srggquale assessie e el coeroeriental e pacts. the pabhic w musble 1 connnonl
cllechvely on cwza ol the Porest Serviee’s caalvas ol be porxsls el proposed
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forcst plans devilered or wevised wader the 2012 Euls. S These substentive
agrremeals cower ssmeshilibe, divanite o plo and imima’ overonenics,
euupls eses, nod amber pequirenacawy Mot on the MEbMAL “? Jo 256, e Lerve,
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cetabliskad by the NUMA sod v sexilanons. Ln light of <he ivsotficien:
e lamaton avzibdde gothe Towest Sersioe swhion the dial®. TTS was issacid. The
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‘_7’(“';{'!' nosn T‘I&"f_‘l‘l "I!di om I\ii' 1 |l|l‘ Fecvrral :‘;HI".I.III‘ m'm -il!'lf‘l'lﬂilll‘ I'(‘I“]“I'!III\"P.
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(cont’d)

al or near the surluce during a considerable part ol the veur. and soils highly
susceptible to compaction.'™

The relaxation ol these forest-wide standards would affect three management
preseriplions:

e MNF Mupagement Rx 3.0 Vegelation Diversity Emphasis: Covers o
diversiry of landforms and ecosystems across the forest. These areas are
managed 1o provide age cliss diversily and sustaimable imber production; #
variely ol forest scenery. habilat for a varicly ol wildhile specics, and a
primanly motorized recreation enviromnent. Pipeline {utility conidor) and
roud construction are not prohibited in (his Rx arca,

e MNF Management Rx 4.1 Spruce and Spruce-Hardwood FEcosysiem
Management: Spruce and Spruce-Hardwaoaod Feosystem Management areas
focus on restoration and management of disjunetive red spmice and spruce-
hardwood communitics of the central Appalachians, This communiry has
been greatly reduced and altered from its former extent. composition. and
stmemire, primarily due to exploitative management that oceunrred prior to
the establishment of the MNF. The lorest pow conlams most of the
remaining acreage ol centeal Appalachin spruce and sprovce-hardwood
lorest, as well as most of the acreage upon which il [ormerly occurred.
Therelore. the lorest bears primary responsibility [or the restoration and
managemenl ol lhis unique communily. These areas emphasize restorlion
of the spruce and spruce-hardwood communities. and the recovery of the
threatened and endangered species and other species of concern associated
wilh them.

s MNTF Munagement Rx 6.1 Wildhile Iubitn Emphasis: Arcas where
vegetation management is used to enhance a variety of wildlife habitat.
These arcus are managed 1o provide o sustainable production of mas! and
other plunl specics thal benelil wildlife, restore pinc-oak and oak-hickory
communilies, restricl motorized access and provide a nelwork ol security
arcas [10] reduce disturbanee to wildlile, provide a pnmanly non-molornzed

162
8 1
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(cont’d)

valid XEPA analvsis an asscssment of obligations under 1he NFMA. providing
additional support for the issuance of a revised drafr 1S,

2. The proposed and potendal amendments to the George Washington
National Forest LRYIP are not justified by the draft ELS.

Construction thirough the GWNIE would require buth project-specilic and plan-
level amendments. ‘I'he proposed plan-level amendment would reallocate 104 2
acres ol national lorest Jand 1o the Munagement Prescopion SC - Designated
Urility Corridors.”™ The land affected womld inchide 7 acves converted from
Prescriplion 7TE1—Dispersed Recreation Arveas and Y6 acres from Preseriplion
13 Mosaics of ITabitat,'™

The proposed and patential project-speeifie amendments would allow Atlantic
10 exceed soil condivons and riparian conditions during construction, cross the
Appalaclion Nutonal Scenie Tral, remove old prowth trees i the consiruction
cormidor, construel an aceess road theough an Ehgible Reercabion River Comidor
tor the Cowpasture RRiver and the Browns Pond Special NBiological Area, and

temporarily violate Scenic Inlegrity Objectives.

YIRS ut 4-358.
17 ied.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-3
(cont’d)

Standurd TW-5: On all soils dedicated 1o growing vegelation, the
organic lavers. opsoil and rool mat wall be lell i place over al least
ehed .

§5% of the acuvily area and revegelalion is accomy within 5

years.

Standard FW-15: Motorized vehicles are restricted in the channeled
ephemeral zone to designated crossings. Motorized vehicles may only
he allowed on a caso-hv-case basis, after site-specific analysis, in the
chunneled cphemeral zone outside ol designuted crossings.

Stindurd FW-16: Manugement activitics ¢xpose no more than 10%
mineral soil in the channeled ephemeral zone.

Standard 'W-17: Up to 50% of the basal area may be removed. down to
a minimum basal area of 30 square feet per acre. Remaoval of additional
basal area is allowed on a case-byv-case basis when needed to benefit
riparian-dependent resonrces.

Standurd 11-019 (Ripanan Comdors): Tree removals [rom the core ol

the riparian corridor mayv only lake place il nceded lo: enhance the
recovery ol the diversity and complexily of vegetalion nalive 1o the sile:
rehabilitate both namral and human-caused disturbances; provide habitat
improvements for aqmatic or riparian spocies, or threatened. endangered,
sensitive, and locally rare species: reduce fuel buildup: provide for
public safetv; for approved facility construction‘ronovation: or as
allowed i stundards 11-015 or 11-024,

As discussed above with respect 1o Poleniial Amendment 1 [or the MNF, the
lack of cssential information from Atlantic prevents the Foresr Service from
salisfving the requirementls of NEPA and the NXMFA. The Forest Service finds
thul, as ol the publication ol the dralt EIS, the “dircet, indircel, and cumulative
effects related o Proposed Amendment 2 camnot be determined,” and that the

impacts cannol be determined “until the COM Plan has been revised and ellects

0
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(cont’d)

In addition to the drall EIS s inadeguate assessment ol the impacts ol the HDD
and contingeney DPI methods, the draft 178 also fails to adeqmarely consider other
impacts that may arise from crossing (he A1, The dralt KIS tinds thal there are “no
dircel effeets evidenced by ground disturbance associated with (he pipeline
crossing the ANST,” but that “there conld be indirect effects associated with
issuance ol a special use permit that involves the ANST.” including “impacls [rom
Future maintenance needs.”"™ A more substantive analvels 15 reguired given he
importance of the conservation and scenic values protected by the A'T. bor
mstance, although there will be significant visual impacts on the AT, important
visual impacts aalyses wore not submitted m time for the 1ssuance of the draft
LS in December 2016. A supplemental dratt EIS must fully address the impacts
ol the conslrvelion. vperation, and maintenance ol the Allantic Coast Pipeline on
the AT s mmigque visual rosonrees.

ii. DPoteotial Amendments 3, 4, 5, and 6 are not justified by the
draft EIS.

The dratl LIS notes that the Forest Service “ntends w also adopt thas LIS ity
assessment of potential amendments to the 1.RMPs that could then make the
Atluntic Coast Pipeline a conlorming use ol the LRMPs.™'® As discussed above,
as a cooperating ageney, the Ferest Service may adopt this dvatt LIS without

recirculating it if. “after an independent review of the statement,” the Forest

Y 4-361.
g an 149,
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CO86 — Southern Environmental Law Center (cont’d)

C086-3
(cont’d)

Service concludes that 1y comments and svggestions have boen satisficd.™* But
with respeet tr Potential Amendments 4, 5, and 6 in the GWNI, the draft EIS
contains no analvsis al all of environmental impacts, noting only that the potential
impacts are contingenl on he complelion of old growth surveys. the Linal location

Y Ihe draft A0S notes that

of access roads, and the eompletion of visual analyses.
while project-specilic plan amendments are needed 10 temporarily deviate Irom
e “precise” wording ol lurest plun standids, the “inten(” ol the LREMP
components may be met “through a combination of design criteria. mitigation

13 . .
"% But with respeet 10 these thres potential

mueasurcs and or/monitoring aclivitics.”
amendments, the deatt LIS does not address  these aspeets  design eriteria,
mitigation measures, or monitoring activities—again. largely due to Atlantic’s
Lwilore 1o provide the requisile infomation.  As explained above, because plan
components implement the substantive roquiremonts of the NIFMA and irs
reeulations, the ageney must consider these aspeets and determine whether
changes or exceptions to the plan would still comply with its underlying
substantive obligations.

Given the lack of informarion as of the publication of the draft 178, the Forest

Service should not adopt this dralt FIS for potential [orest plan amendments.

Rather, us discussed throughoul this seetion, the Forest Serviee should issuc 2

A0 C.FR. 1806.3(2).
YKL at 42360 10 4-361.
1% 1l at 4-356,
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CO86-3
(cont’d)

revised drull EIS that ncludes an assessment ol the enviconmental impacts of
these potential amendments based o the information Atlantie failed to submit in
time for consideration n Lhis drafl E1S.

(a) Potential Amendment 4: Remaval of old growih trees
within the proposed construction corridor is not justified by
the draft EIS.

The dratt VIS inclndes no disenssion of the effeets of Potential Amendment 4,
which would allow the removal ol old growth rees within the 125-loot
construction cormidor. * The draft TIS notes only that the polential amendment is
contingent em the completion of old prowth sur\'eys,"”"

QI3 growlh communities sre extremely rare in the southem Appalachians,
perhaps occupyving only about one halt’ of one pereent (0.5%) of the total torest
acreage. Anv existing old growth therefore merits protection. This 15 particularly
the case in lhe GWNE. which has no [lorest-wide, Leld-verilicd cxisling old
growth mventory and rtherefore relies en projeet-hy-projeer survevs o adenrify
existing old growth. The Forest Service highlighled the importance ol old growlh
m s 1997 Gwidenee for Conserving und Restoring Old-Growth Foresi

Communitics on National Vorests in the Southern Region, which the lorest

" Ihe drait EIS notes that Atlantic is cwrently ideniilving areas ol ecologically sensilive
areas crossed by the proposed AT-1 mainline within the MNF and GWNKT where the
construction right-of-way van be narrowed from 123 [eet 1o 75 feet. "This information
should have been included in the dral EIS.

TDELS at 4-360.
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(cont’d)

Service relicd on when lormulating LRMDPs for both the MNF and GWNE." For
instamce, beeanse old-growth commumities serve as optimal habitar for some
species associales. the Forest Service has laken a “coarse filler” approach (o
maintuining old growth communitics that provide a “biological sulcty net.”

Construction of the Atlantic Coast Pipeline through old growth forest would
chip away at what remains ol old growth communities in the GWNF. thus
weahening that important salely nel. Old growih communities also provide
essential opportunities for research by serving as a baseline against which to
evaluate other [orest tvpes, as well as rooreational, educulion, and colwral valucs.
Anv amendment that would result in the destruetion of old growth forest must
therefore not be approved lightly—and certainly not without an opportunity for
public comment.

Onee agam, a lack of essential mformation with respeet to old growth thwarts
meaningtul public comment. As noted in Seetion 4.7.3, the portion of the draft LIS
discussing L).8. Forest Service Managed Species. as of the publication of the draft
EIS the Torest Scrvice was unable to provide a determination ol ¢llcets an
Regiomal liorester Sensitive  Spocies (RI'SS) becanse the preliminary  draft
Biological Evalualion (BE) was incomplele.m One ol the missing pieces ol
imtormation (he Forest Service requests that Adlantic provide by the end ol the

draft 1118 comment periad is the start and end milepost and acreage of impacts on

Y5 AINF LRMP al B9 GWNF LRMP af 4.9,
19 DEIS at 4-253; see supra Section V.,
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(cont’d)

old growth lorests according 10 the MNF and GWHNF old growth delimtions. =0
Ihe Forest Service has requested that Atlantic file a revised BIT beeanse the lorest
Service is “unable to provide determinalion of effects” for the majority ol these
species duc 1o, umong several other deliciencies. “incomplete quantilication ol
habitat impacts (i.c., old growth, karst feamres).”™™ Until Atlantic supplies that
informalion, the Forest Service can determine neither the extenl of removal ol old
growll nor the impacts ol thut removal for the purposes ol amending the Lorest
plan, thus preventing the Forest Service trom complying with NIIPA or assessing
its obligations under the NFMA.

(h) Potential Amendment &: Major reconstruetion of u forest
road within an eligible recreafion rviver corridor is not
justified by the draft KIS,

The drall EIS alse omits anv discussion ol the impacls ol Polential
Amendment 5, which would allow for major reeonstruction of existing Forest
Road 281 within management preseription 2C3, an Lhgible Reercation River
Carridor associated with the Cowpasture River. "I'his proposed access road would
be part ol the sume roud thut would cross the southem boundary ol the Browns

Pomd Special Biological Arca, disenssed below. This preseription means thar the

Cowpaslure River. as well as the one-quarter-mile-wide corridors on eilher side ol

el aL 44253,

1 at 5415, More broadly, without an adequate BE, the EIS cannor adequately disclose
and consider the project’s efTeels on rare species und their viahihty. as required by NEPA
and by the diversity provigions of the NIMA and the related specios viabulity provisions
of the 1982 and 2012 NFMA regulations,

7
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(cont’d)

the nver. s cligible 10 be part ol the Natonal Wild and Seemic Rivers Svstem and
is managed o prorect “outstandingly remarkable values™ porsuant to the
requirements of the Wild and Scenic Rivers Act of 1968"% The Cowpasture
River is also designated by Ihe Forest Service as a Priority Walershed.™ and the
tederallv endangered James spimvmussel inhabits the portien of the river
associated wilh the 2C3 corridor through which the access road would puss.*™

In addition w ies Sligibility Lor the feders] Nutionsl Wild wnd Sceme Rivers
Svstem, the Virginia Ilepartment of Lnvironmental Quality {JIQ) once
nominated the ssgment of the Cowpasture River thal includes the corridor that
would be atteeted by the Atlantic Coast Pipeline for an Lxccptional State Waters
IDesignation. also known as a 'lier [ designation. DEQ’s staff site visit sammary
for the Cowpasture River concluded that the pominated scument satishics the
eriteria tor an exceptional state waters designation, noting that it is “extremely rare
o find sueh a large stream with so hitle anthropogenic stress in Virgmia™ and that
the Cowpasture River is “literally exceptional ™"

The LRMP permils road consiruction or reconstuction  through  this
preseription emly for specific enumerated purposes: to improve reercational aceess.

improve soil and water, 1o salvage limber. or lo protect property or public

TEGWNE LRMP at 4-38.
W aLD-1.
I DEIS at 4-239.

vy, Dep't of Tast], Quality. StalT Site Visit Sunmary for the Cospasture River and
Simpson Creek: and Tributarics. Nov. 12, 2003 and March 10-11, 2004 (2004). included
as Attachment 14,
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(cont’d)

szlli.‘l_\_-'.m; The Atlinue Coast Pipeline serves none ol these speaalic purposes, wnd
the LRMP sheuld not be amended to peramt construetion of an aceess road in the
Cowpaslure River corndor. Despile the extraordinary qualities of the Cowpasture
and the likehihood of degradation [rom construction of an aceess road. the drafl
1118 does no more than mention this proposed access road. A revised draft 1[8
should thoroughly discuss the potential impacts lo the Cowpasture River

(¢)  Potential Amendment 6: Allowing Atlantic Cousc Pipeline
to not immediately meet S10s is not justified by the draft KIS,

Finully, the dralt EIS docs not ussess the impacts of Potential Awcndment 6,
which would allow the Atlantie Coast Pipeline to temporarily violate Scenic
Integrity Objeclives (8TOs). The amendment is contingent on completion of visual
analyses thal were, again, incomplete at the tme the dralt EIS was published.
Presumably due to Atlantic’s failure to complete the visnal analvses before the
publication of the draft EIS, lhere is virlually no information about this polential
amendment in e dradi EIS, The dialt EIS schoowledges that a the me il was
published, additional kev observation points (KOPs) were still being analvzed and
that “the visual impacts associated wilth olher project-related [uures™ were stll
pending.” Atlantic should file additional documentation of the conclusions and

effect determinations for the Visual Impact Assessment and secure the Forest

M GWNT TRAMP at 4-40.
TS al 4:376 10 4:377.

L
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(cont’d)

oo . . . . W08
Service’s concurrence wilh this documentaion as requested m the drall EIS.
Ihese assessments should have heen done by the publication of the draft 1118 in
order Lo provide the public with an opportunily lo comment on them.

1. Atlantic has not sufficiently demonstrated technical feasibility of the
pipeline as vequired by Fovest Service regulations.

In addition 1o the requirement that a SUT cither be consisienl or be made
comsistent with the relevant |RMPs, the special use permit regnlarions require the
Forest Service to consider the technical feasibility of a proposed project. Under the
regulations for Lhe second-level sereening ol a proposed special use. the Forest
Service must reject any prapasal for which the applicant “does not ar cannot
demanstrale lechnical or economic leasibility of the proposed use.

It is by no meuos a given (hat Atdantic will sutisly this requirement. As

discussed in this section and in greater depth in Section V1L the Forest Service has

requested  sito-specific information from  Atlantic regarding the feasibility of
conslructing the Atlantic Coast Pipeline across the dillicult lerrmin ol the MNF and
GWNL. Speadlically, the Forest Service has repeatedly  asked lor design
specifications for construction on steep and very steep slopes within NI‘S fands.*""

To date, Allante has lailed 1o provide this crucially imporiant informalion. Not

M8 14, at 4-377.
W36 C PR § 251540 S)Hiv).

!* Forest Service High-Hazard Stabilization Measures Request, sipra note 1150 Letter
lreom Clyde Thompson 1o Nicholus "lacketl, sipra note 115,
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(cont’d)

only has that Cnlure made 11 impossible Tor the Foresl Service 1o adequatcly assess
the effeets the pipeline will have on the fovests, but it also prevents the Iorest
Service from deterrmuning whether the project i1s technologically [easible as
required by the upplicable regulations.

Atlantic must provide the Forest Service with the requested site-specific dosign
ol stabilization measures. a5 well as 4 [inal site-specific HDD crossing plan and an
altemative direet pipe erossing plun for the Appalachian National Scenic Trail and
Blue Ridge Parkway as requested in the draft 1:18.5"" Until Atlantic provides this
inlormalion and the Forest Service subscquently determines that Adantic’s designs
constitute “technical feasibility,” the Forest Service must not grant Atlantic’s SUP
request. ‘I'here are genuine concems about whether Atlantic can safely construct
the Adlunlie Coust Pipeline lhrough the steep. dillicult terran on the MNF and
GWNL, and Atlantic’s reticence to supply necessary mformation must not be

overlooked, Based on the information contamed in dus draft LIS, the Forest

A

Service should not conclude that Atlantic has met its [ of demonstrating that
1t has., or will have by the time ol construction. the eehnical capability 1o construct

the Atlantic Coasr Pipeline through the proposed route.

HDIKIS a1 4-369.
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(cont’d)

E.  Atlantic has not demonstrated that the pipeline is in the public
interest as required by Forest Service regulations.

The [ederal regulations governing special uses on NFS Linds also provide that
e Lorest Serviee Yshall rejeet uny proposul” 1l the Forest Serviee detenmines il

“|t|he proposed use would not be in the public interest.™'" The Forest Service
Manual provides suidunce on the mlerprelation of the public inlerest analysis. The
Manual provides for authonzation of speeial nses on NI'S lands ardy if “[t]he
proposed use is consistent with the mission of the Forest Service to manage
Nationul Forest System lands and resourees in o manner thal will best meet the
present and fumre needs of the American peaple™ and “|t|he proposed nse cannot
reasionably be accommodated on non-National Forest Syslem Junds ="

For reasons discussed af length i Scetion 1L there is senious doubt as (o
whether the Atlantic Coast Pipeline is in the public interest. It is undisputed that
the pipeline would adversely affect national forest lands and resources. ‘Therefore,
the Forest Service would not be acting in the public interest il it allowed those
adverse impuels W ogeur unnecessanly,  Penmlting o harmlul, unnecessary
pipeline installation would not be consistent with the lorest Service’s mission to
manuge these lands and resourees 1o “best meet the present and [vlure needs of the

American people...” Thus, it is consistent with the Forest Service’s mission  and

36 C PR § 251540 SN,

118, Forest $erv,, Forest Service Manual Chapler 2703.2: Use of National Forest
System Lands (Z011).
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(cont’d)

13 required by the public inlerest cnterion in the speeial wse permit rules  [or the
larest Service to ensure that an independent, objeetive, tharough analysis of the
need for the Atlantic Coasl "ipeline 15 conducted and 15 provided Lo the agency
and the public,

While the Vorest Service may believe conducting such an assessnent is outside
its own expertise, we strongly urge the agency to ensure thal such an ussessment is
conducted as purt of the lurger, mulli-ageney review process lor tns projeet,
because the I'orest Service must have this information to complete its own reviews
and meul 1ts own requirements.  As it slands. the drall EIS cinnol support such a

determination due to its lack of ¢ssential infermation. Until the Forest Senvice

receives sufficient information to disclose and co envir tal effects
vnder NETA and 1o determine that construciion ol the Atdlaniie Coast Pipeline on
National Forest lands will not require the Forest Serviee to violate its obligations
under the NIFMA, it cannot conelude that this projeet is in the public interest as
required by federal regulations. Moreover. the draft KIS entirely lacks any
detailed, independent assessment ol whelher the pipeline 13 necded 10 mect the
publie’s realistic demand for natural gas, a fundamental question 1o which the

Foresl Service und the public are entilled (o 4 siraighl answer and supporling

evidenee,
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K. The draft K15 inadequately addresses ather important envi

impacts.

In weldition Lo concems reluled to proposed and potential LRMDP amendments
und # luck ol mtvrmation demonstruting teclmical Leusibility ol the project or
accordance with public interest. there are additional specific deficiencies in the
draft EIS that should be remedied in a revised dralt EIS.

1. The draft EIS does not justify construction of an uceess road
through Browns Pond Special Biological Area.

The Forest Service Lus expressed particular concenn aboul (he expansion ol
Forest Road 281 into access road 36-016AR1 along the southern boundary of the
Browns Pond Speciil Biologicul Arca (Management Preseription 4D) and within
the Cowpasture River Priority Watershed.™ The access rowl bv Browns Pond
SBA s part ol the same access roud it would eruss through the Ehigble

Recreation River Carridor for the Cowpasture River. discussed above. SBAs like

rarer clements of hiological diversity identified to date on the orest.”"”

Road construclion in these areas is only permilted “alter full consideration ol
clicels on the rure community and associated species and il there wre no adverse
impacts on threatened or endangered species.”” As such, SI3As are “unsuitable” for

. . . . 218 . .
new ulility corndors or nghls-of-way " Located on Tower Hill Mountan,

UDETS at 4348
MGWNE TRMD m 4-53.
6 1, at 4-57,
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(cont’d)

Browns Pond 1 & moentne depression welland in karst lopography. Montanc
depression wetlands are rare natral wetlands, and Browns Pond featires rare
plants, muluple sinkholes, and a cave (hat provides habital for special cave fauna.
Canstruction ol the proposcd aceess road across (he southem boundary ol Browns
Pond S13A would put the pomd and associated sinkholes and caves in the SBA at
high risk. Further, one section ol the aceess road would drain woward Browns
Pond, jeopurdiziog the Qora aud Lma Lound there,

The draft 1515 concludes that as of the time of issuance. “Atlantic ha|d| not
provided sullicient justiliculion (o the GWNF 1o support construcling and
maintainimg 8 new penuaent road at this location.™™'" The draft LIS therefore
includes a request that Atlantic submit to the Commission and the GWNF “further
Justilication™ [or the proposed access road, including o detaled explanation as o
why existing roads cannat be used o support constmenion and operation of the

2%

pipeling.”” As with other important missing information discussed in these
comments, the Commission’s request that Atlantic submit this information “prior
W the close of the drall EIS comment peried” docs not allow [or public
comment "™ A rovised draft TS should include the Vorest Service™s assessment of

the necessity ol constructing a road at Browns Pond and the impacts (o the area.

Without that information, the Forest Service cannol make an mlormed decision

1 DEIS at 4-346,
sy
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(cont’d)

and the public cannot meaninglvlly comment on impacts (o this rare and important
Special Biologieal Arca. Moweaver, any atrempt 1o permit the voad erossing
withoul this information and the delerminalion required by the lorest plan would
be nconsistent with the plun, in violation of the NFMA's consislency provision,
16 11.8.C. § 1604(i).

2. The dvaft FIS does not assess visnal impacrs on the proposed
Shenandoah Mountain Nativnal Scenic Arca.

Another area of particular concemn that is effectively ignored hy the dratt IS is
the proposed Shenandoah Mountain National Scenie Arca ( SMNSA), a 90,000-
acre arca reeommended for designation as a National Scenie Area congressional
designation in the 2014 GWNF LRMP.* The area hus been idenlified as u
cundidate Lor thiy designation because of ity exlraordinary qualitics. Shenundouh
Maountain containg mostly unfragmented forest, has the largest concentration of
Inventoried Roadless Areas on national forest land cast of the Mississippi, and s
rich in biodiversity. The proposed SMNSA also serves ns an imporlanl walter
resuuree lor munieipal waler Lor Stuunton md Lmsonburg, ws well us lor aquatic
life. including providing habitat for wild brook trout.

While the proposed Allantic Coast Pipeline route lics outside the boundarics of
the proposed SMNSA, construetion and mamtenance of he cornidor would have a
serious impact on the scenic qualities, natural characteristics. and recreational

experienees of the Scenie Arca uyers, The AP-1 mainlne would cross Roule 230

1

GWNE LRMY at 4-70 to 4-72,
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(cont’d)

(Hankey Mountun Highway) cast ol the proposcd SMNSA. According Lo the drall
TS, Atlantic mitially eomsidered establishing a key observation point ar the
highest point of the scenc area, but delermined it did nol need 1o do so because a
band of rees along the northwest side ol Route 250 would block any views ol the
pipeline corrdor from the proposed scenic arca. ™' The draft 11§ therefore
concludes that based on Allanlic’s delermination and other unspecified “[urlher
reviews i discussiony with the GWNLE™ views ol the Allantic Coust Pipeline
corridor from the propased SMNSA were unlikely.

The dralt EIS s summary dismissil of concermns aboul views [rom the proposcd
SMNSA 1s unwarraited and fails to acknowledge and assess the seenie integrity
impacts to the SMNSA. The draft KIS's contention that views of the pipeline
comidor would be unlikely duc 1o irees and the topogruphy s unsupporied and
incorreet. The proposed ronte would he elearly vigible from several popular mails
in e proposed SMNSA, incloding the Wild Oak National Recrcation Trail on
Hankey Mountain and Bald Ridge ‘I'rail in Ramsey s Draft Wildemess.

. Concluosion

The portion of the deall BIS addressing impaets 10 the MNE and GWXNE is
woefullv inadequate, almost entirelv due to Atlantic’s failure to provide the Iorest
Service with the information it needs (o make crucial determinations. Not only is

ere # greut deal ol infonuation missiug, but more nuportatly, the most crucial

23]

DEIS at 4-340,
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(cont’d)

mlormalion 1 missing  despite  the Foresl  Service’s  repeated  meguests.
Constretion of the Atlantic Coast Pipeline throngh the central Appalachians will
prove a formidable challenge. iI'i1 15 lo be done al all, and the risks to this unique,
[ragile lundscape must nol be ignored or given short shrifl. Atlimtic mus! provide
the Vorest Service with detailed information—not vague, general promises of the
use of “besl in class” methods. And the Forest Service must use that information
W produce o thorough assessment ol impacts ad proposcd mitigation, so as (o
ensure compliance with the NI'MA and with NIPA obligations to disclose and
consider environmental impacts and altematves and 10 allow the public 10
comuent weaningtully on a substantive analysis betore decisions are made, As it
stands. the draft KIS cannot and does not provide the public with this opportunity,
and a revised drull EIS should be issucd once all essential mlommation has been
gathered and eonsiderad.

To this end. we appreciate and support the Forest Serviee's commitment to its
own timeline, which does not comport with the expedited timeline proposed by the

in

Commission.”” We urge the Forest Scrvice (o continue o adhere (o the ageney's
high srandards and issue a rovised dratt LIS that will address the concems

discussed in lhese comments.

2 See Telter from Clyde Thompson o Nicholas Tuckell, sapre note 115, 36 CTR. §
218 (requiring a 45-dav objection parod): 36 C.T.R. § 219 (requiring a 90-day objection
period),
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CO86-4

1V,  TOREST FRAGMENTATION

A. The Commission’s analysis of the adverse impacts of forest
fragmentation is incomplete.

The dratt IS acknowledges that the Atlantic Coast Pipeline will contribute to
forest Iragmentation. ™ However. the Commission has Lailed to Tully account for
the impacts of the forest fragmentation that will be cansed by the conshuction and
operation of the pipeline. in terms of (1) the amount of forest impacted and (2) the
impacts 1o individual species and to habitat, For this reason. (he portion ol the
draft 118 addressing forest frapmentation and impaets to wildlife and habitat is
mudequule.

The Atlantic Coast Pipeline will have a large [ootprint on the lorested
lundscape along its proposed route. The cleanng ol the pipeline construchion
corridor and associated access roads will impact forests in several interrelated
ways, First, the newly cleared pipeline corridor and any newly-construcled or
widened aveesy roads canse the direet loss ol housands ol aeres ol Lorest habiful,
Second, frapmentation will convert thousands of acres of interior forest habitat to
edge habilat. Edge cllcets™ cxtend hundreds of loct Irom the Lores! cdge into the

torest iterior. Netably, even forest loss ar fhe edge of a forest pateh has indireet

2 DELS at ES-10.

% See DEIS at 4-164; Todd Lookingbill, Ph.D.. Analysis of Potential Fragmentaion
Dopacts of the Adantic Coust Pipeline Proposed Roule 13 (20017) [heremalier
“Lookingbill Repert™], included as Adachments 154 and 15B. Literature eited by Dr.
Lookingbill, included as Adachments 15C, 15D, and 15E.
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Comments noted. Refer to section 4.5.6 for a revised interior forest
fragmentation analysis by state. In this analysis, state recommended forest
datasets were utilized, and edge effects were calculated 300 feet from the
edge of the construction workspace. Loss of forest coverage is calculated
for both the construction workspace and permanent right-of-way as
described in section 4.5.6 for interior forest and in table 4.4.3-1 for all forest
communities. Additional information on noxious and invasive plants is
presented in sections 4.4.4 and 4.5.7.

Atlantic and DETI consulted with the FWS and the appropriate state
agencies to determine which species surveys were necessary, and to develop
the Migratory Bird Plan. An updated Migratory Bird Plan is referenced in
table 2.3.1-1. The adequacy of the conservation measures to protect
migratory birds and their habitat as outlined in Atlantic’s and DETI’s
Migratory Bird Plan will ultimately be determined by the FWS. Species-
specific impacts and mitigation measures for sensitive bird species are
presented in section 4.7 and appendices R and S. This includes analysis for
interior forest sensitive species that are FS-managed, or state-listed and
sensitive species, such as golden-winged warbler, black-throated green
warbler, cerulean warbler, Louisiana waterthrush, and red crossbill.

On the MNF and GWNF, Atlantic has committed to replant all ATWS and
the outermost portions of the construction workspace (20 feet on working
side and 13 feet on spoil side) with a combination of indigenous tree and
shrub seedlings. Outside of NFS lands, Atlantic’s Restoration and
Rehabilitation Plan (see appendix F), outlines the seed mixes and restoration
practices that would be used along the pipeline route, and includes a section
on pollinator habitat planting and maintenance. Some seed mixes would
incorporate regionally specific and native forb (flowering plant) mixes in the
traditionally all-grass seed mixes to provide food and habitat for pollinators
and local wildlife species. Aerial spraying would not be used for invasive
species control along the right-of-way; only hand application methods such
as backpack spraying and hand pulling would occur. In addition, herbicides
would not be utilized for normal vegetation maintenance. Additional
information on herbicide application methods is included in Atlantic’s and
DETI’s Restoration and Rehabilitation Plan (appendix F), COM Plan
(appendix G), and Invasive Species Management Plan (see table 2.3.1-1).

Companies/Organizations Comments



Yovi-Z

COMPANIES/ORGANIZATIONS COMMENTS

CO86 — Southern Environmental Law Center (cont’d)
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(cont’d)

ellcets on the forest interior.™ When a lincar disturbanee crosses lhrowgh inlenor
torest within a pateh, it fragments the pateh and comverts substantial amounts of
interior forest lo edge habital. ™" I'hird, fagmentation. especially i the form of
leng-lincar disturbunces. results in inereased isolation ol specics populations, and
deereased habitat and population conneetivity.™ Iecause forest fragmentation is
one of the most signilicant and irreversible consequences ol the proposed pipeline,
e Commmission must lully aecount for these impacts i its analvss,

1. The Commission has failed to account for the uniqueness and
vulnerability of the landscape and biological communities through
which the Atlantic Coast Pipeline will be constructed.

Adluntie has chosen Lo roule its pipeline project through an area ol Virginia and
West Virgima which contans some of the largest, most mtact torests remaming in
the Fast. 'T'he forest-dominated landscape of the central Appalachians provides
valuable intacl, connceled [orest and lorest interior habilat lor vulnerable specics.
in decline hecanse of widespread and oxtensive fragmentation of fovests, low
torest connectivity, and vanishing mlenior foresl. These comments focus on the
impacts ol lorest [ragmentation associaled wilh the Atantic Coast Pipeline,
primarily within Randolph and Pocahontas Connties in West Virginia, and Bath,

[Tighland, Nelson, Augusra, and DBuckimgham Counties in Virginia, bur forest

2 Tookinghill Report, supra nole 224, ut 12,
26

B an 16,
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CO86 — Southern Environmental Law Center (cont’d)

C086-4
(cont’d)

[ragmentation 1s a significant conscquenee ol the pipelme wherever (he corndor
intersects forests along its route from West Virginia to North Carolina.

a, The Commission fails to acknowledge the unique characteristics
of the forested landscape along the route.

The fundamental character of Bath, Pacahontas, and Randolph Counties is one
ol intact forests. These [orests are exceptionally intacl. slanding oul In comparison
with other ecountics in Virginia and in comparison with the entire cearcgion of
which they are a part. They provide valuable habitat for species and biological
communitics that depend on lurge. vnlragmenied Lorests. and that are declining
clsewhere. The fragmentation impacts are extremel y ditficult to mitigate, as these
are some ol the lust intact tracts of core [orest n the region, due to extensive
luman development elsewhere in the castem United States. These mtuct Lorests
and their ecological functions are uniguely comserved in westem Virginia and
West Virginia and canmot be replicated olsewhere.

In Bath Counly. Virginia, the [lorest lundscape is remarkably inlact n
comparison with the rest of the Communwenlth 1t has the lnghest pereentage ol
intact natural forests of anv county in Virginia. [n Bath Countv and in Pocahontas
and Randolph Countics in West Virginia, the forest landscape 15 miacl as
compared to the broader Central Appalachian Droadleaf Forest  Coniferons
Forest Feoregion. These counties would experience the preatest losses of forest
and [orest interior. The intaet nature ol the forests in these countics means that any

loss of forest will alsn ereate the maximnm amount of edge.

9N
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CO86 — Southern Environmental Law Center (cont’d)

CO86-4
(cont’d)

In Bath County. 98% ol the landscape 1s dominated by forest.”™ Pocahontas
and Randalph Counties clnselv follow with 97% and 95% of their arca heing
torest-dominaled. respectively. In Virgima overall. only 52.6% of the landscape is
dominated by lorest, in the Centrul Appalachian Broadleal Forest ceorcgion. only
73.9% of the landseape is dominated by forest. Defining core forest as forest 300
teel ITom an edge, 70.5% ot the land in Bath Counly is core forest  the highes
pereentage ol core lorest i the Commonwealth, Figure IV(@a), below, depics
the forest-dominated landscape of northern DBath County, Virpinia, and the
pipaling roule. In Bath County, 59% ol the land is considered interior lorest. ™ and
in bath Pocahontas and Randolph Counties, 68% of the land 15 mtenior forest. In
stark contrast. only 11.3% of the land in the Commonwealth of Virginia is interior
[orest, und 1 the ceorcgion only 30.3%%.

Despite the unigue charactensties of these forests, the Commission fails 1o
acknowledge that the forests that would be fragmented by the Atlantic Coast
I*ipeline are substantiallv ditferent from forests elsewhere. I'he draft FIX is silent
aboul the wniqueness of the integrity ol the [orested landscape in DBath,

Pocahomtas, and Randolph Connties. The impacts of the pipeline to these forests

¥ A given National Land Cover Database pixel is defined as “dominated by lorest™ if a
1. 460-acre window surrounding the pisel is at least 6% lorest. See . al 8.

9 See id, at 9-10,
M A given National Land Cover Database pixel is considered imterinr forest if a 1.460-
acre window sucronnding the pixel is at least 20% forest. Vee il at 8.
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CO86-4
(cont’d)

must he assessed 1in more detml. and tnking nto secount thewr unique standing in
the Bast

Figure IVin): Merthern Bath County intact forest landscape with pipeline
ruute and proposed altermiate rmutes.™

b. The Commission fils te revognice that fercsts in Melson amd
Highland Counties are on the cuxp of losing forest conmectivity if
the pipeline is buili,

HE‘]HLH’I iI'I(; -Titl:'lllillllll ';.-LI.!-III'I“I.‘H iI'I -'l'-ir‘;_lﬂrliil ATE TIEar ||II'E'\1'IIII.|II I'|'.||rn||.~|‘:|.u|inr|

lewvels (-804 forest cover). | bevond which forest comnectivity will rapudls

= Imagery oblamed oo Aikeie Coas Pipeliog. Projecs, Doonmmon Beamees,
it o anags.arces s comdapps Vicwes indechtnl Pappid - ce il IS0 TA0T9:TeR T
A3 TR0 7 (bast vigieed Mar. |7, 307, 331 P.M.)

g Lookinghill Beporl, sigee nole 234008 01 n s shody ol 130 walersheds of he
A Ad o, Wickloan el ol J1EY) Tinmd threshold e dectenses i firest paleh sioe
whien anthropewane wever nenzesad alwve 20%, Candnes of al, (1987 denredaned
prencelation tuesholds wherely fovest connectivity decicases drastically ence the amownt
af forest on the landacape folle below approximntely 60%a, Thus, we ean reasonably
Fionmd shese shreshnlds of forest cover herpssn 0%, pnd B0 .:I’.:hwlpwu.'rul.'l,- (:;\,I'I."nu'\.-'.u
framor s st onad forest! weee Mg good e miglt eeglee Sirestiold pespodises fa
Fowest chamge af the ipher ond af thes namge. 71 [emiphnsis nidde
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CO86 — Southern Environmental Law Center (cont’d)

CO86-4
(cont’d)

decrease. L'or this reasco, tovests in Melson and Ilighland Ceantics are bichly

vulnclle oy wbbidersd bagranaben, Foriher fagineeiaton of these et

Lindweapes by the Adlmlie Cowst Prpelee wall coalnbote 1o s devadulicn

halsitar conncerivity and Tunctivnalice, Thowgh Melwen and Highland Countics ac

eas foresl-dominnled nod heave Jess anierior forest lbon Uatk, Vooiboolss, and

Raadalph Countocs, fheir torests arc atll at risk fiem the pipcline, procisely

hesase the fuher Tagmenton Dot osoll meeos os o mesull ol the projes wall

posh these covnries closer to or belowe the theeshold frapmaentation Laval.

Tahle 1¥ (n): Dominnnt, interier, anid intact forests in stody repion,
Yirpinia, omd ecorepion.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-4
(cont’d)

threshold ol 60-80% lorest cover. Bevond mercly  acknowledging  that
tragmentation impaets conmectiviry, the doenment fails to analyze the forest
hahitat conneclivity impacts of construction of the pipeline.

c. ‘Ihe Commission ignares other ecologically significant features
of this forested landscape.

The central Appalachian region is a key conservation arca [or [orest songbirds.
[n western Virginia and West Virginia, the Atlantic Coasr Pipeline will cross
through, and tragment the torests of, three Important Bird Areas (JHAs) of global
signilicance. uy designated by lhe Audubon Society: the Allegheny Mountains
Forest Bloack Complex, the Allegheny Ilighlands, and the Upper Blue Ridge
Mountuins. The intact Jorests of the region are the breeding hubitat (or many
neotropicsl migrants  ncludiog & number ol lederal bind species ol conservation
concern.™! These include Cerulean Warbler (Cefophaga cernlea). Red Crossbill

!,

(foxia ourvirostra), Swainson’s Warbler (1.4 hipis swai i, K kv
Wurbler (Geathlvpis formosa)., and Swainson’s Thrush (Catharus wustulatus).
among others. Mony of these species reguire large, mtact blocks ol suitable habitat
in order to survive. lor instance, the Kentucky Warbler requires patches of habitat
ol at least 500 hectares (about 1,235 acres) lor successlul breeding; the Cerulean

Warbler requires ar least 700 hectares {about 1.730 acres) in the mid-Atlantic

™ Laura 8. Farwell. Potential Impacts of the Atlantic Coast Pipeline and Supply Ileader
Project on Forest Dnterior Migratory: Tieds 2 (2007) [hereimafler “Farwell Repaord™],
mcloded as Attachment 16 Literature cited by Ms. Farwell mcluded as Attachmont
16A (to be submitted via mailed DVD due to size).
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CO86 — Southern Environmental Law Center (cont’d)

C086-4
(cont’d)

rcgion.n':' Ouiside ol the seven-county study region examined by Dr. Lookingball,
the Snpply Tleader Project would fragment the lavgest remaining patch of
contiguous torest at Lewis Wetzel Wildlife Management Area in Weizel County,
West Virginia, This protected area is an IBA ol globul signilicance [or Cerulean
Warblors and has already experienced significant fragmentation by shale gas
infrastructure and accompunying declines in Cerulean Warbler populutions. *

The likely impacts rom the pipeline o these species md o the bied
communities inhabiting interior forest will be discussed in more detail below
Relatively small changes 1o Lorested kindscapes m the region (as little as 4% loss
of forest) “can alter bird communitios and reduce the abundanee of torest birds. ™
Without a complete and thorough assessment of forest fragmentation impacts, as
well ay the potenlial [or cumulative impacts [rom additional pipeline projects. the
scope and likelv severity of the consequences for forest mferior birds of

cemservation concern remam unexplored.

B 71316,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-4
(cont’d)

2. The draft EIs fails to  adeguately accoumnt for adverse
environmental impacts of forest fragmentation.

a. The Commission’s analysis of forest fragmentation is

incoraplete.

Notably, the draft 118 does not include a detailed analvsis of fragmentarion

impacts, such as g quantilication of foresl Joss and edge elTecls in the context of

the impacted lorest corey and the spatial context ol lragmentalion, and an
assessment of the likely impacts. Tnstead. it only sets forth the (underestimated. as
expluined below) acreage ol loresled habital which would be “permanently
comverled” by pipeline construetion and opcla;liun‘m The Commission then
requests that Atlantic and IXTT file a fragmentation analysis utilizing a 35-acre
minimum intenor lorest patch size and wentlyving specilic loresl tracts impacted
and cdge habitat created, hased on g 300-foor forested buffer from the corridor.™
The Comnussion requests that this analvsis be filed “[plaor o the close of the
draft F1S comment periad]|. |34

The Commission roquests that this analysis include a discussion ol “how the
ereation of forest odge or fragmentation womld affeer habitat and wildlife”
ncluding polential impacls on listed species and migratory birds, and that it

deseribe “measures that Atantic and DTI would implement 1o avoid, minimige, or

EDETIS at 4-163,
SUDIKIS at 4-165.

i,
i,
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CO86 — Southern Environmental Law Center (cont’d)

C086-4
(cont’d)

miligale impagls on inlenoccore Lorest habital.”*" The Commission has [uiled o
inelude in the draft 1S hoth a derailed forest fragmentation impacts analvsis and a
plan to mitigate those impacts. The request that Atlantic and 1511 file both the
analysis and the mitigation discussion betore the close ol the draft IS comment
period is whollv insutficient to allow the public to review and comment en this
eritical informution, which should be part ol the drall FIS out for public comment
The dradl EIS does st out many ol (he deleterious impacts ol lragmentation in
general, but other than this general list and an estimate of acres of forest cleared.
the drail EIS ollers no actual inalysis ol the specilic impacts of this project. The
analysis the Comnussion requests is tlawed in that it does not address the spatial
context or pattern of forest loss. including the diminishment of forest quality
through decrcased palch size and redvecd babilal connectivity, This is dillerent
trom the mere amount of foresr logs. The pattem of the distribution of forest

e kg

disturbance will determine impacts o the ecosvstenr.”~ “I'ragmentation of the few

remaining core interior forests has a larger impact than the fragmentation of

5e243

smaller orest remnants.”™™ The dralt E18" locus on quantilying interior lorest loss

means thar the dratt 118 does not address the full scope of fragmentation offeets,

Mgy
M Soe Tookin ghill Repont, swpra note 224, at 15-16 {"The spatial pattem of forest loss,
not just the total amoumt of loss, is importamt to consider because the same amount of
forest disturbanee can be arrayed in many dillerent arrangements with dillering impacis
to the ecosystem.” (citation omitted]).

e Tesley Bulluck. Commments on the Atlantic Coast Pipelime Drall Envivommental Inpact
Statement (DEISY 1 [hercinafter “Bulluck Report™], included as Attachment 17)
Literarure cited by Dr. Bulluck, included as Attachment 17A.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-4
(cont’d)

becavse these ellects are not restricted solely 10 mitenor forest nor 1o ovlright loss
of forest ro eleanmg.

The draft KIS mosUy ignores connectivity ellects, and does not address
reduced paleh size bevond stating the fact that Lragmenting lorest tracls into
smaller patehes ereates edge effeets ! Again, the draft 118 presents a generalized
list of possible impacls expected be associated wilh fragmenlation, and provides
no inlonuation sboutl the specilic nupacts ol this pipeline vn e Lurests 1l will
cross. The missing fragmentation analysis which the Commission requests from
Atlantic and DTI does nol address these impacts. cither. Wotably. the supplemental
tiling made by Atlantic and D1T on January 10, 2017, ttled “Appendix 11 lorest
Fragmentation Analysis.” consists of a tabulated inventory of forest cores through
which the pipeline will pass, wilh acreage direetly (clearing) and mndireetly (cdge
cffects) atfocted, bur conmaing nn discussion at all of frapmentation impacts or
mitigation measures,

b, The Commission underestimates the extent of direct impacts to
fovests,

The Connission signilicantly underestimales the amount of Lorest that will be
permanently impacted by clearing to construct the pipeline and associated access

rouds, Loss ol forest cover, besides the direet climinaton of habital. can lead o

MDEIS at 4-164.
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CO86 — Southern Environmental Law Center (cont’d)

C086-4
(cont’d)

mvasion by exolic or mvasive species, soll subsirale vulnerability, and the spread
of disease, and can impact water quality in strcams and rivers. ™"

The Commission notes thal “operalional impact caleulations lor AP-1 are
based on @ 73-loot-wide permanent right-ol-way,” and recommends that Atkmoe
maintain only & 50-foot-wide right-of-way.™® Impact caleulations should instead
be based on the 125-1ool-wide construction corridor. which will be cleared. The
use ol the T3-loot-wide nght-ul-way 10 caleulute operational 1wpucts Clides the
true scope of the permanent impacts of pipeline construction and operation. I'he
Commission lurther sties that, since it has recommended the use ol only a 50-

toot-wide penuanent rght-of-wav, “therctore, operational impact |sic] arc

currently overestimated.”"" The Commission ignores the fact that the entire 125-
[oot-wide  conslruction  corndor 1 permanenily  impacled thereby

mderestimating direet impaets from clearing by approximarely 40% — and then

. . . id- 4
goes on to preseut this underestimate as an overestimate.

i Lockingbill Reporl, steora note 224, at 13 (cilations omitled).

H"DEIS at 4-163.
0

M8 S Fookingbill Repon, supra nofe 224, &l 9 (“Tong=lerm impactz are defined in the
DEIS as any impacts that would last longer than (hree growing seasons. In some cases,
the impected arcn would not. resemble adjacent imdisturbed Tands Tor the Tilke of the
pipeline project. The DTIS specilically relers do these type of lomg-lerm impacls ax
permanent,” and provides as an cxample the removal of rees Trom conilerous,
deviduous, and mixed Torests. TTowever. long-tenn impacts of fragmentaton w the DEIS
vhinaely scom 1o be assessed in many instances on the operational nght-of-way rather
han the construction zone. This seems mconsistent. T have instesd caleulated the Tong-
term impacts based on the eonstruction widths. as the recovery of these forests would
talie many decades. ™).
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CO86 — Southern Environmental Law Center (cont’d)

C0O86-4
(cont’d)

This methodology alse underestimates the cxtenl ol indircet impacls. The
Commission states that “[njewly created edge habitats wonld he established by
maintenance of the permanent right-of-way and the indirect impacts could extend
[or 300 Leet on cach side (600 [eel total) ol the new corndor mlo remuning
interior forest blocks, "™ This assumes that odge effects begin at the edge of the
permanent 75-fool-wide permunent righl-ol-way. when edge ellects in fact extend
300 Leet oo cach side of the 125-loot-wide cleared construction corridor, This
means that edpe eftects extend even further into interior forest and reduce the
amounl of remaining inlact interior lorest 1o a grealer exlent than suggesicd by the
Commission’s drawing of the boundary between “impacted” and “non-impacted”
land.

Using the 123-lool construction corndor widih, Dr. Lookingbil]l caleulates that
approximately 2,263 acres of forest would be cleared i the seven-county smdy
region.”™ Approximately 1.050 of this cleared acreage is currently intact forest.™
Counting access roads. a total of 2.590 acres of forest would be cleared in the

sludy region during project consiruction.

KIS al 44166,

¥ [ aokingbill Report, supra nofe 224, at 11,

*1 Intact forest is defined as forest in which the surrounding 37.6 acre square is 100%
torest,

m
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CO86 — Southern Environmental Law Center (cont’d)

CO86-4
(cont’d)

c. The draft KIS does not present a detailed assessment of the
scape and extent of indirect impuacts to forests.

lFarest loss, beyond its direct impacts. is expected to diminish the quality of
remnant lorest in three ways: 1) increased amount ol [orest edge: 2) reduclion In
e connectivily ol remuining habitat; 3) reduction in the size ol large Lorest
28
patches.

i. ‘The Commission fails to assess impacts from the conversion
of interior fovest to edge habitat.

The dratt 1118 acknowledges the numerous negative impacts of the creation of
new [orest edge by listing the general negative impucls known (o be associaled
witl the vonversion of mtenor lorest o mlgc,“"” These include, wnong others,
mare invasive species, higher rates of atmospheric deposition. increased predation,
aliered biochemical eveling. decreases in soll moisture. mercased lighl. imcreased
desiceation of vegeration, and changes in vegerative commumiry makenp. ™

Llowever. the dratt LIS contains no aualvsis of the impacts of edge ercation
along the pipeline route. Using a 300-foot butfer from the forest edpe created by
the pipeline construction corridor. Dr. Lookingbill calculaled the mercase in cdge-
affected foresr. Within the seven-comity study region, the Arlantic Coasr Pipelime

would create an additional 7.092 acres of edge loresl.™ Including impacls from

** Lookingbill Report, sipra note 224, at 15,
! Cee DFIS w1 A-164,

i Lookingbill Report, suprenote 224, at 16.
e Lookinghill Report, supra note 224, at 16,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-4
(cont’d)

construclion ol aceess roads. Lthis ligure increascs (o 9,749 acres. Eighleen percent
of this acreage wonld he located within National Forests. The three camnties with
the maost intact foresl. Bath, l'ocahontas, and Randolph, would each have more
thun 1000 acres ol [orest converted Lo Lorest edge by construction ol the pipeline
corridor, with hundreds of additional acres converted tw forest edge by
conslruction of aceess roads. >

The Commission camol adequalely assess (he consequences o construction ol
the pipeline without considering the extent of edge creation and the impacts
thercol on [orests m the region. The conversion ol thousands of acres of micrior
torest to ¢dge habitat will have marked mand lasting consequences tor the intact,
relatively unfragmented forests of western Virginia and West Virginia. The
Commussion has completely [uled o gquanuly this conversion or o asscss 11s
impact on the forests throngh which the pipeline corridor will pass.

ii. The Commission fails to assess the impacts fo forests of
reductions in habitat connectivity,

Like other impacts of [orest [ragmentalion, the Commission brielly lions
e loss ol habitat conneetivity caused by the pipeline, but agam oflers ne aalvsis
of those impacts for the Atlantic Coast Pipeline route. The Commission has not
assessed the spatial context of the Iragmentation that will oceur, nor has it

analyzed the extent to which habitat connectivity will be reduced.

6 4 ar 16, 19,
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C0O86-4
(cont’d)

The cleuring ol forest and ercation of new [orest cidge has impheations lor

habirat conncenvity, When forest is cleared, ming forest patches will he

1solated trom one another by the linear barrier of the pipeline corndor. Many
specics. including salamanders, cunnot cross such clearings.”” Movement of lorest
interior species is rostricted by loss of habitat connectivity. Depoending on the
surrounding landscape matrix. loss of habitul connectivity can lead 0 increased
morlalily wnd lower reproductive suceess Lor (hose speeies that are able o cross
the corridor. due to increased time and enerpy expended on travel outside of
prelerned habitat.™ Tsolation of habital and the associued populations can also
lead to reductions in gene flow, espeetally in specics alrcady undergoing
population declines.

In 2007. in its Virginia Natural Landscape Assessment (ViNLAL™ the
Commenwealth of Virginia designated for conservation a network of remaining
core forest patehes and connecting cormdors. The VaNLA ranks designated cores
from Cl to C5 based on ecological integrity. with C1 categorized as
“Owstanding.” and C2 as "Very Iligh” Dr. Lookingbill caleulates that Bath and

Aungusta Counties wonld each lose over 200 acres of VaN1.A-designated C1 and

7 Sewd atl 18, 20,

* Farwell Report, wepra note 234, aL 7.

* See Lookingbill Report, supra note 224, at 4: Farwell Report, sugra note 234, at 7
261
Conservation and Recreation. lutp:www. dor virginia. govanatural-heritage vaconvisvnla
tlast visited Mar, 30, 2017), included as Attachment 15,
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(cont’d)

4,

€2 corc habitat.™ In total. 723 acres ol C1 and C2 core habitatl would be lost duc
to the pipeline eonstruction eorridor in 3ath, Highland, Nelsim, and Angusta
Counties in Virginiu.:‘\"’

In addition. 274 acres ol designated corndor habitat would be cleared.® In
these four counties in Virginia, construetion of the pipelime would cause 3,640
acres ol core hubital 1o be converted lo edge, along with 1.247 acres of cormdor
labitat. ™' Wit the addition of aceess roads, vore habifut losses inerease 1w 831
acres, and corridor habitat losses to 206 acres [ncluding access roads. 5,538
acres ol core and 1,623 acres ol vorridor habitat would be converted 1o cdge e

These impacts simply have not been articulated or considered by the
Commission in the draft EIS and associated mitigation plans. In fact, the carrent
proposed route results in the destrucuon ol sigmilicanily grealer quantiics of
VaNI.A eore and corridor habirat than proviens iterations. ™™

iti. The Commission fails to analyze the impucts of reductions in
patch size on forests,

The dralt FIS completely [nils lo analvze or consider the impacls ol

frugmentation through the lans ol reduced lurest puleh size. A “paich,” in

M Tookinghill Report, supra note 224, at 20,
bl X ied
W6
Ml a2l

Wy

LG el

7 See id at 4, 17,
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CO86-4
(cont’d)

Limdscape ceology temms. 1s a relalively homogenous arca that dillers [rom 1s

244

surronndings. =™ Different species have widely varving minimum pateh size
requirements. ™ As noted by the draft FIS. its 3S-acre minimum paich size
recommendation for delining “interior lorest blocks™ 1s below the minimum
requirement for many species of birds:™™ this minimum pateh size is also helow
the minimum requirement [or medium- and large-sized mammals (generally
hundreds id thousands ol aeres, respeetively).”” Pragmentation reduces uverage
patch size and decreases connectivity between patches.

Dr. Lookingbill identificd the cxisting len largest [orest palches m the seven
comnty study region, Under current conditions, the memn pateh size among these
ten patches is greater than 120000 acres. Construction of the pipeline would
[ragment several ol the wn putches. decreasing mean paich size o 1.634 acres [or
the patches ereated ont of the original ten. The majorine of the resulting patches
wonld be under 33 aeres in size, and thus under the Commission’s theoretical
minimum for an interior forest block. Dr. Lookingbill calculated the area-weighted
mean patch siee 1o account for skewing ol the mean by the large number of sub=33

acre parches, This analysis showed rthat the arca-weighted moan pateh size for the

M an 23,
* See DEIS al 4-165; Lookingbill Reporl, supra note 224, at 23; Furwell Report, srpra
note 234, at 7.

FEDEIS a1 4-165; sec further diseussion of minimum pateh size requirements helow

i Lookinghill Repon, supra note 224, at 23,
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(cont’d)

ten largest patches would decrease by 21% aller agmentalion by pipeline
comstiction.” -

While the Commission recommends that Atlanbe and DI assess
[ragmentation impacts 1o inlenior lorest blocks grealer than or equal to 33 acres in
size, both the draft 1S and Atlantic and 1YT1's fragmentation analvsis
supplemental tiling fail o assess the eflects of the fragmentation of these pulches
on puleh size. Reductions in the size ol orest patehies will huve varving and
specific impacts on the species inhabiting those forest patches and the viability of
the newly fragmented Lorest patch as habital [or those specics. These impacts are
knowable and quantitiable, ind must be analyzed by the Commission,

B. The measures presented 1o mitigate forest fragmentation impacts are
wholly inadequate.

I the dradi LIS, the Commission states (hat Alantic ad DT will “unplement
a number of measures w redvce Irngmentalion and adverse elleels ol consiruclion

n2Th
|

and operation of the projects on forest species|. These include: “routing the
pipelines 1o avoid sensilive environmentul resources where leasible:™ collocating

the pipeline with existing rights-ol-way: “providing wiligation lor mmpucls on

sensitive environmental resources, including migratory birds and listed species

e ied.

M DEIS at 4-166.
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(cont’d)

habitat;” lollowing measures outlined in the Resloration and Rehabilitation Man:
and restricting mowing during the migratory bird nesting season.™

As noted above. the Commission requests m the dratl EIS that Allantic and
DTI include in a prospective lrugmentation analysis a discussion ol lorest edge
and fragmentation impacts on migeatory birds.”™ "I'his discussion is absent from

both the drall EIS and Irom the supplemental liling made by Adantic and DTT on

Junuary 10, 2017, which presumably was intended 1o ullill the Commission’s

request. As discussed above. the Commission’s parameters tor the fragmentation
analysis arc incomplelc.

The dratt LIS also requests that Atlantic file a revised Migratory Bird Plan to
identify areas where Atlantic would construct during the “migratory bird season,”
and o dentily additonal conservation measures developed to minimize impacls
e nesting migrarory hirds in sueh arcas ™™ This revised Migratory Bird Plan
should be available for public review and comment as part of the draft 1S or a
Supplemental EIS. because the current Migratory Bird Plan is fatally flawed, as
discussed below.

1. The Migratory Bird Plan is based on an incomplete assessment of
adverse impacts.

The Migratory Bird Plin is inadequale becavse il resls upon an incomplete

assessment in the draft LIS of the forest fragmentation that will be caused by the

We .
a4 id.
1me

=g ol de 163,
T e, at 4-160,
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(cont’d)

Auluntie Coust Pipeline. and besanse ol a lack ol thorowsh explotalion ol the
impacts of that frmgmentatiom on migratory bird species. among other wildlife.
Hesides the above-discussed deficiencies in the lragmentation analysis. the drall
EIS contains numerous other delects i terms ol ity analysis ol the harms done o
migratory birds, espeeially neotropical migrant songbirds dependent on intact
torest habitat, und other wildlile.

The dralt IS delines interior forest blocks as at least 33 aeres in size.” This
definition is mispuided and misrepresents the cited literamre®™ While the
Commission concedes that some birds have larger minimum  paich  sizc
requirements, the dratt 1S quotes the smallest torest pateh size i which the
species was detected, though the author of the cited study recommends using the
arca al which the probabilily of delecting the specics is reduced by 50 pereent.”™
Following  thiz recommendation, then, the mmimum  recommanded  habitat
requirement for Cerulean Warbler is 700 heetares (1730 acres), not 138 hectares

(341 acres) as stated in the draft K18 **

7 el aL 4-163,

¥ See Farwell Report, stipra note 234, at 7,
]

bl Report, supra nole 234, at 7 (The deall EIS also scems Lo ignore the
vonclusion ol” Roblins ef al. (1989) that, becawse ““[a]lihough several small foresi
reserves may awcommaodate more species thian i single Tane rescrve, i does o Tollow
hal several small reserves o can approach the value ol 8 single large reserve
conserving populations of obligate forest-interior specios. . . . If the mamagement goal is
Loy have the ighest probalnlity ol providing Tor the least common of the species m the
tiorest ceosvstem, the clear recommendation would be 1o sot aside forest proserves with
thouvsands of acres,”™ {quoting Robbins ef ol (1989)).
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(cont’d)

The Commission idenlifics a number ol migratory birds, across species groups.
which could he impacted by the project.™' These species are proteeted by the
Migratory Hird I'reaty Act (MBUA).** However, Atlantic and 1)1l appear to have
surveyed along the project route lor only [ive species: the lederally endangered
Red-cackaded Woodpecker, the state-threatened Topgerhead Shrike, and three
species ol conservation concem: Golden-winged Warbler, Northern Goshawk, and
Northemn Saw-whet OwL™ Surveys for (hese species were conducted only ut
limited locations along the hundreds of miles of the proposed pipeline route.™’

Atlunlic and DTI appear not 1o bave conducted surveys [or other migratory
bird specics, especially the forest mterior migrant songbirds which will be
impacted by construction of the corridor and the associated fragmentation and
edge ellects. For the birds ol conscrvation concemn in the project arca, and
eapecially these associated with interior forest, the draft 118 should include a
seience-based review of potential impaets to each species.”™

It is difficult to see how the Commission can draw conclusions about the likely
harms 1o these specics  including numerous [ederal birds of conservation concermn

- or haw it can mirigate these harms, withomt having undertaken such survevs and

! See DLIS at 4-153,

WET8.C. 8§ -T2,

. Afluntic Coast Pipeling, LLC & Dominion Transmission, Inc., Supplemental Filing
app. € at 12-13 (Ot 20, 2016).

i A,

* See Farwell Beport, supra note 234, at 3,
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(cont’d)

other studiecs. The actual impacts 10 these species remain vnknown because ther
distribution and statms and the effeers of frapmentarion on their habitat and
populations aleng the route remain unstudied by the Commission and Atlantic and
DTL

The failure to smdy these impacts is especially glaring where the Commission
has entered into a Memorandum of Understanding (the “Migratory Bird MOU?)*
with the United States Fish and Wildlile Serviee, pursuant o Lxeeutive Onder
Number 13186.7 The Migratory 13ird MOLU expressly states that its purpose is to
“further the purposcs ol the MBTA. Bald and Golden Eagle Prolcction Act,
NLPA, the Lndangered Species Act, and other stamtes.™ The Migratory Bird
MOU states that it “focuses on avoiding or minimizing adverse impacts on
migeatory birds and strengthening migratory bird conservation[.]"

The Commission must, within the scope of its NEPA analvsis, address
migratory birds and their habitats, with emphasis on specics of concern but not to

e

the exclusion of other migratory bird species.”™ The Commission must identifv

and cvaluate “[d]ireet, indirect, and cumulative clicets. of the proposed aclion on

* Memorandum of Understanding Between the Federal Energy Regulatory Commission
and the TS, Department of the Interior Ulnited States Fish and Wildlite Service
Rogarding huplementation of Txecutive Order 13186 [hercinaftor the “Migratory Tird
MO, https:iwww fere govilegal'movinou-tws.pdt’ (last accessed Mar. XL 20M7).
included as Attachment 19.

¥ Exec. Order No. 13,186, 66 Fad. Reg, 3853 (Jan. 10, 2001),

¥\ figratory Bird MOUL supra note 288,

e ied.

2l
i,
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(cont’d)

mugratory birds.” cluding “detrimental allcraion of important habuats[.]” *l'n
addressing migratory birds and their habitats, the Commission must, where the
potential for impacls on species of concern 15 likely, “require applicant to conduct
pre-application surveys to Lucilitate the evaluation of elleels lo migralory birds and
their habitats."™ Again. outside of data review and surveving comducted to
identily raplor nests, wading bird rookenies. and Golden Fagle winter roosts,
Atluntiec and D1T condueted on=the-ground surveys for only live bird species, none
of them forest interior-dependent migrant songhirds.

Per the direetive ol the Migriory Bird MOU, the Commission 1s (o asscss the
cumulative ctteets of the proposed pipeline on migratory songbirds, The combimed
effects of successive anthropogenic disturbances are often greater than expected
due 10 synergistic nteractions which mhibit bological commumiies Irom

: ]
recovermg,.

Ciiven that there are eleven other planned, proposed, or existing
natural gas transmission pipelines within the Atlantic Coast Pipeline and Supply
Header Project geographic scope of influence as defined by the Commission,™*
and given ils Lailure 10 adequately study the extent ol forest fragmentation and 115

consequences for wildlite, inehiding forest interior somphirds, the Commission’s

conclusion that “ACT and SHP. combined with the olher identilied projects.

¥

¥ 5y

** Farwell Report, supra notc 234, at 10,
1 See DEIS at 4-489,
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(cont’d)

N L PO E
would notl have a signilicanl comulative impagt on wildlile™™™ 1s conclusory and
difficult ro evedir.

2. The Migrarory Bird Plan fails to mitigate the harm done by forest
fragmentation.

The Migratory Bird Plan is a flawed document lacking in scientific support for
the conclusions 1t draws about impacts and for (he mitigalion measures 1
26 : ; : i
presents.”™ These flaws, along with recommendations for revisions o the
Migratory Hird [lan, are discussed here. and in further detail in the Farwell Report
(Altachment 15).

In addition to having failed o adequately survey for birds of conservation

concem, especially [orest interior birds ol conservation concem, the Migratory

Bird Plan Lails o set out a plun for (he long-tenm monitoring and witigation of

impacts during and after construction. For example, the Migratory Bird lan
should consider the potential need for a 3rown-headed Cowbird removal program
post-construction, should birds ol conservalion concern in lhe project areu
experience signiliciml population deelines due (o nest parasitisin i

The Migratory 13ird Plan repeatedlv uses the term “migratory birds” to refer
specilically 1o migratory taptor and wading bird specics™ o small subset of the

speeics protected as “migratory birds”™ by the MBTA. For instance. Table 3.1.1-

¥ DEIS at 4-501.
¢ Furwell Repor. wigrra note 231w 9.
7 e el

R See id,
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(cont’d)

17 is titled “Migratory Bird Wests in the ACT Projeet Arca.” bul only prescnls
data reparding aenal survevs for raptor nests and wading bird wookeries. “Most
migralory bird nests can only be found through infensive field surveys. ™"
[dentification and mitigation ol impacts 1o raplor nests and wading bird rookenes
are important, but insufticient. 1t should be acknowledped and made clear that
Atluntic and DTT have not surveyed lor presence or nests ol ofher migratory bird
species, including Lurest intenior birds ol conservation coneem.

In the Migratory 13ird Plan and the draft 1[S. the implication that impacts will
be miligated by cleanng outside ol the nesting scason and the availability of
suitable habitat adjacent te the construction arcas™' is “over-simplistic and
unsupported by the literature™ % Manv migratory bird species breeding in
lemperale [orests relumm cach vear © the sume temitorics, actively delending pust

: e M
hreeding sites.

Re-nse of breeding sites rednees the ensts of scarching for a
suitable breedimg terrtory, allowing birds to veap benefits includmg reduced

mortality during the search period and increased time and energyv available for

mvestmen! direetly into breeding.™ Upon retuming o brocding territorics that

** Migratory Bird Plan a 4.

At

Tarwell Report, sipra nots 234, at 9,
" Nee Wigratory Bird Plan at 14-13 (“[S[uitable habitat will be available in arcas
immediately adjacent Lo the construction arcis.” ), DEIS at 4-160 ¢*Ouside ol the nesting
season. dircet impacts on migratory birds would be miimized hecause individual birds
would disperse to adjaceat habitat.”)

" Farwell Report. sigara note 2341, at 9.
ED., Jll..'f. ﬂ1. 5.

o,
£,
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CO86-4
(cont’d)

have been altered so as 10 make them vasviable, birds allempling 10 disperse inte
adjacent habitat must compete with retuming breeding terrirory “owners™ in those
areas for limited breeding sites — leading lo overcrowding. decreased rates of
repraductive suceess und survival, and decreased abundance over time, ™™

While thorough assessment of impacts w and exploration of mitigation
meusures Jor individual bird species of conservation concem are critical, impucts
w avian eomumunitics should be considered i fonnulating the Migratory Bid
Plan. In forests disturbed by linear infrastmcture. forest interior specialists decline.
and habitat gencralists and some edge-associaled specics bonelit. ' This specics
mrover poses a threat to native biodiversity.™ This impact is brictly
acknowledged in the draft KIS.*™ but pre- and post-construction monitoring and
miligation measures W address these impacts are polably absent l[rom the
Migratory 1ird Plan.

The related assertion that, wlile forest interior specics mav be harmed,
successional species such as the Golden-winged Warbler may benefit from the

disturbance associated with the project,”™ is an overgeneralication and is

305 L,
W

06 e alL 8.
s J'd-
8 Cee DEIS at 4-164,

0 e .2, 0k 3l 42153 (stating (hat carly sucecssionad birds including Golden-winged
Wariler “rely on disturbance w Torested arcas (o maintain heir prefomed halnest™ and
could benelit from permancnl maintenance of the pipeline right-ofsway. ). 1wl w1 4163
(“Fragmentution of forested habital would mahe the right-olsway permanently unsuitahle
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(cont’d)

msguided. First. [orest mienor species are cxpenencing widespread declines and
habitat loss in the regiom, while edge species are not ™ Seeond, these assertions
ignore the fact thal linear corndors oflen comprise mfenor habilat for both [orest
and cdge'suceessionul specics, mnd may [unction as “ceological lraps.” where
birds misrcad cues about habitat quality. leading to reduced reproductive success
or reproductive Iilure. "

The purpaied benelits 1o the Golden-winged Wurbler are m doubl, Dr. Lesley
Bulluck of Virginia Commonwealth University focuses her research on the
Galden=winged Warbler in Highlund County, Virginia. Dr. Bulluck noles that
suitable habitat for Golden-winged Warblers in the southem Appalachis is
restricted to elevations at or above 2,000 feet. " The species would not utilize
suceessional hubital in nights-ol-way below this clevation. and “even al the proper
clevation, management to promote growth of narive forhs and blackberry (Rubus
spp) preferred by Golden-winged Warblers is cssential.™™ Dr. Bulluck writes that
mare comman early successional species are more likely to benefit from the
project, and Brown-headed Cowbirds and nest predators could benelit lrom the

dismrhance, saining access to the forest interior and contributing o declines in

tor interior forest species. but may crsate new habitat for species that prefer ecological
edges.”).

1 Farwell Report. sigpra note 234, a1 6.

L

2 Rulluck Report, sigpra note 243, . 2.

M (emphasis in original).
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(cont’d)

[orest intenor spccics.m Conlrol ol mnvasive specics such as auumn olive and
multitlora rose shemld be undertaken “regarndless of the east,” beeanse eontrol is
oflen impossible after establishment.** Use of herbicides andior regular mowing,
however, will render the righl-ol=way unsuituble lor Golden-winged Warblers.™"
The Migratory BBird Plan also fails to address the impacts o ridgetop habitat.
Ridgetops are ulilized in high concentralions by raptors and songbirds during
spring wd Lull migration.”” They are breeding habitat Lor many Lorest interior
songhirds, and are preferentially used as hreeding habitat by Cerulean Warblers.*®
Large portions ol the Allantic Coast Pipeline and Supply Header Project will
dircetly hmpact ridgetop habitats, as ridges will be ¢leared and in many cases
excavated and flattened. " Here. there will be no adjacent habitat for displaced
brecding birds 10 allempl 1o move inle W compete with birds with established
breeding territories, and the henefit of the habitar o migrating songhirds and
raptors will be elimmated. These impacts will be especially pronounced within the
Monengahela and Cieorge Washington National Forests. where 82%% of the

pipeling comidor will be Jocated ulong ridgetoy . An assessment of impacts 1o

My

W a3,

i 14,

W Farwell Report. siggra note 23, at 10,
38
M DELS at 4-40,
I a 437,
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(cont’d)

bird spocics prelerentially wsing ndeclops dvnng migration andior [or breeding
ghonld he nndertaken.

The Migratory Bird Plan and draflt ELS also ignore the value ol ndgetop habilat
given the growing evidence (hat specics are migruling upward in clevaton in
response to elimate change effeets.**

Forests in the central Appalachian region are ul risk from forest loss and
frupmentation, and (he Lurest inlenor birds mhabiting those forests are vulucrable
to these impacts. Jorest loss and fragmentation have been implicated in the
declines ol multiple bird specics ol conservation concern in Pennsylvania and
West Virginia, including Cerulean Warbler and Wood Thrush, ™ The specics most
at risk are those vulnerahle due to small population size. restricted range. narrow
habilal reguirements, andior sensitivity 1o disturbanee,™

Laura 8. Farwell, of West Virginia Universiry, has identified ten forest interior
“focal specics” that are foderal birds of conservation concem, and provided a
review of the breeding habitat requirements of these species.”™ The ten species
are:  Dlacksthroated CGreen Warbler (Setophage virems) Cerulean Warbler
(Setophaga cerulea), Vastem Whip-poor-will {(Anrrostomus vocifernsy. Kenmeky
Warbler (Geoshhvpis formosa)., Touisiana Walerlhrush (Parkesia  motaciliay,

Prothenotary Warbler (Profonotaric citrea), Red Crossbill (Loxia curvirestra),

! Tarwell Report. sigpra note 234, at 10,
.
32.’ Jli.-lfu

B at 11425,
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(cont’d)

Swainson's  Warbler (Limwmothhpis  swaimseniiy. Wood Thrush (Hviocichla
minstedtnay, and Worm-eating Warhler (/lelmitheros vermivora).
Other lederal birds of conservatuon concern that are associaled with voung

[orests and inwrior [orest cdges which are likely 1o be impacted by the project

include:  Black-hilled Cuckoo (Coccvzus  ervthropthalmus).  B3rown-headed
Nuthatch (Sitta pusilla), Canada Warbler (Cardelling canadensisy, Olive-sided
Flyeuteher (Comtopus covperd), Norem Saw-whel Owl (legolins acadicus);
Red-headed Woodpecker (Afefanerpes ervthrocephalus)y. and  Yellow-bellied
Sapsucker (Sphnrapicus vﬂrr’mj.w

In addition, a number of other torest-associated bird species are not federal
hirds of conservation concern but have been listed as regional “priority species™ by
the Appaluchian Mountains Joint Venture,™ These species may not vel be priorily
speeies at the national level, tnr are birds of regional conservation comeern. and

arc likely to be locally impacted by forest fragmentation in the projcet arca. These

species include. among others: Acadian Flyeatcher (Rmpidonax virescens). Black-

™ Farwell Report, sipra note 234, al 11: see Migratory Bird Plan, siL A,

B qagie Priory Lendbirds,  Appalachion  Moumains  Joinl  Venlure,
hitp:damjv.orgdocumentsPriority_Landbird_Specicepdl” (last aeeessed Apr. 1, 20017y
see ufvo Abowt the AMWIT Appalachian Mowlains  Jomt Vonwee,  hilpe/smjv.org:
index.phpighount (last acccssed Apr. 1, 20017) ¢"The Appalachian Mowmiains Joinl Venture
i u partiership of agencies and ovganieations thal Tocuses on comnserving and restoning
habitars for priority bird species i the Appolachion AMowstains Bivd Conservaiion
Regiona].] . .. The Appalachian Mountaing Toind Ventre was olTicially recognieed by the
T8 Tish aud Wildlife Sarvice in 2008, Joint venturcs have proven 1o be officiem and
ettective mechanisms to conserve key species and their habitars across the nation.™).
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(cont’d)

and-white Warbler (Afmotilte vorie), Bluckbumian Warbler (Setophaga fuscay:
[Tooded Warbler (Serophaga citrving), and Scarlet Tanaper (Firanga olivacea).

Because Lhese species vary quile widely m their natural histones and specific
habilat needs.”” the draft EIS and Migratory Bird Plan should include spocics-
specific assessments of project impacts. pre-construction surveys and post-
conslruction moniloring, and species-specilic mitigation plans. Even among the
torest interior specialist species, “ditlerent responses 1 lragmwentution are hikely (o
reflect varying degrees of area sensitivity, habitat specialization, dispersal ability.
and ubility to cope with changing interspecilic interactions.”"™ These studics and
mitigation measures are particularly important for the ton interior forest tocal
species, but are also warranted for other federal hirds of conservation concern and
[or Appaluchian Mouvntains Joint Venwure prionily specics.

C. Cunclusion

Until the above-discussed deficiencies are addressed with scicnee-based
assessments of impacts and plans for avoidance andor mitigation of those
impacts, the draft EIS scctions pertmining to loresl fragmentation and the
Migratory Bird Plan do not meot the eriteria for NITPA analysis of adverse

environmentyl impacls and proposal of mitigation measures.

7 Sge, agr., Farwell Reporl, s note 234, af 11425,

PR Fagwell Report, supira nota 234, at 24 (citing Rueda er al. 2013).
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CO86-5

Y. ENDANGERED AND THREATENED SPECIES

Ao The draft EIN's analysis of potential impacts on threatened and
endangered species is inadequare.

Given the extraordinary reach of the Aflantic Coast Pipeline and the Supply
Header Projeet. it is of little surprise thul they threaten substaniial harm 1o a large
number of imperiled species.  According to the draft LIS, the U8, Fish and
Wildlife Service “identified 30 federally listed threatened or endangered species. 2
designated entical habitats, | proposed species, 3 proposed eritical habilats, and 6
species that are eurrently under review for federal listing that are kmown to oceur
in ... [the] project areus.™™™ Despile the Commission’s legal obligalion fo “ake u
‘hard look™ at the projects’ potenlial impacts on each of these species and habilal
arcas. however. (he dralt EIS [ails o do so.™ Insicad. it punts  promising (hat
the effects of the projects will be more fullv evaluated down the road, whenever
the relevanl information has been galhered.

I aticipling W solicil public comment on u dralt impact staement that omils
essential information and analysis, the Commission has tumned its back on the
requirements of NEPA, And in atiempting 1o rely on the same stalement as 1ts

biological assessment, the Commission has mn atoul of the LSA.

B9 DEIS a1 4-199,

™ Robertson v. Aetiow Valley Citizess Council. 490 T8, 332, 350 (1929) (internal
quotations omitted),
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CO86-5

Comments noted. Section 4.7.1 recommends that construction of the
projects be conditioned upon the completion of all outstanding biological
surveys and section 7 consultation with the FWS. Section 4.7.1 has been
updated with enhanced conservation measures for special status species. All
subsections in Section 4.7 have been updated with the most recent survey
results and avoidance, mitigation, and conservation measures.
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(cont’d)

B, The draft K15 omits essential informacdion and analvsis regarding the

#

projects’ potential impacts on thre 1 und endanpered specics.

Rather than offering a meaningful assessment of the projects” potential impacts
on threatened and endungered species, the dralt EIS is largely dedicated 1o
cutaloguing the not-vet-availuble mlonmution hat will be oscubial o s
analvsis ?! Az previously noted. the amount of data that is missing from the draft
statement would be dillicult to overstale. With respevt 1o biological surveys alone,
the dvaft 1918 admits that necessary dara had vet to be collected for most of the
species al issue:

e For the endangered gray and Virgima big-eared bats. the Commission
was still awaiting 3,103 acres ol hibemacula surveys in 2017[;]*

« lor the endangered ndiana hat and the threatened northern long-cared
bagt, the Connuissicn was still swailing “survevs on 63 aeoustic sites, 4

W e, e 2. DEIS at 4-199 (“Winle Atlantic and DTT conducted survevs for goveral
tederally listed species or species vnder review, survey access was not available in all
cages....  In addiion, a3 noted throughout this section and in our recommendations,
Atlantic and DTI have not provided conservation 5 1o add potential impact
1o theye species in all cases, FERC and FWS will re-evaluate the determinations provided
lior these speeics upon receipt of pending survey resulis and proposcd conservation

measures,”),

B2 at 4-200 (Table 4.7.1-1). See also, e.g., /d. at 4-203 (" Approximately 43.5 miles of
suitable bat habitat remain to be surveved; completion is anticipated in August
ool 4204 (“Discuszions regarding the potential impacis o karst and bhat
hibernacula are ongoing with the FERC, FWS, FS, VDGIF, and WVDXR.") id
(“Conservation measures speeilic 1o ocenpicd bar habital and bat hihemienla wonld he
lurther relined and defined upon FWS review of survey resulis. wh acls cun be
further gquantificd.™), @0 al 4-205 (“lhe 2016 ba hibernaculs surveys have boeen
wompleted: bowever, Atlanoie has nol Hled the results o these surveys om NTS lands.");
id. 2 4-204 (“Based on curremly available data. ACP may affecr the Virgima big-eared
bat; however, ACP s zsaf filely fo adversely wffeet the Virgima bigecared bat. . FERC
and FWS will re-ovaluate this detennination upon reecipt of pending survey rosults and
proposed conservation measures,™).
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CO86 — Southern Environmental Law Center (cont’d)

CO86-5
(cont’d)

mist net sites, 3.103 acres ol hibemacula surveys and 183 acres of roost

tree surveys in 2017[:F

e Lor the Newse River saterdog. which 15 under review, the Comnnssion
was still awaiting “|ojne waterhady crossing ... survey|| prior to

: peuk |

constroction];)

* FLor the endangered Roanoke logperch. the Commission was still
awaiting “|s[urveys ... at 7 waterhodies|; [

¢ For the Carolina madtom. which 1 under review. the Commission was
still wwaiting 2016 survey resulls und surveys ou S walerbodics in 2016
or 20170

¢ lor the threatened Madison Cave isopod, the Commission was still
awaiting an “evaluation of |the] Cochvan’s Cave arca[;]"*

3 at 4-200 Table 4.7.1-1). See also, e.g., /d. at 4-207 (" Approximately 43.5 miles of
potentially suitable bat habilal remain 1o be swrveyed, il is anticipated these would be
complete in August ZU17.77), el al 420K “The acrcage of ol potentislly suitable |bhat|
habita that weuld be ¢leured throughout construction is pending.”™y, fel aL 4-213 (“Prior (e
the close of the drafl E18 comment period, Atlantic should file with the Scerctary, FWS,
and TS ... results of 2006 ndiana bat hibernacula survevs on NMTS lands: ... distance of
known Indiana bat hibemacula from ACP workspace on XIS lands; .. results of 2016
roost tree survevs on WIS lands: | total acveage of Indi bat picd habitat that
would be impacted by ACP on the MNE and GW R during the aclive scason; and .
total acrcage of Tndiana hat suitable hahitat that would be impacted by ACP on the MNF
and GWXT . "k id at 4-215 (*Trior to the close of the draft LIS commem period. Atlamic
and DTT should file with the Sceretary and TWS the total acreages of ... northern long-
eared bat occupied habitat that would be impacted by ACE and SIII doning the active
season: and ... northem long-eared suilable habilat that would be impacted by ACP and
STIP.). id. ar 4-216 ("Prior to the end of the drait EIS comment period. Atlantic and DTI
should [ile with the Secretary and FWS a revised list ol lowown northemn lung-eared ba
hibernaculy Tocated within (.25 mile o ACP and SHP weorkspace.™).

M el al 4-200 (Lable 4.7.1-1).

T2 at 4-201 (Table 4.7.1-1). See also il at 4-224-4-225 (“Seven additional streams
crossed by ACP were identified via desktop analvsis in 2018 as having potentially
suitable Roanclie logperch habitxt. Land access at § streams was limited; Atlantic plans
1o conduet habilat assessments al these sites i 2017 upon receipt of lnd access. ... The
remaining surveys are anticipated to be completed in September 2017.7).

MR I a 4.201 (Table 4.7.1-1). See wise ex. id ol 4-227 ("Caroling inadlom has been
observed at 3 waterbody crossing locarions. The remaning § waterbody surveys are
anticipatad to be complered by June 2017.7).
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CO86 — Southern Environmental Law Center (cont’d)

CO86-5
(cont’d)

o Tor the Chowanoke cruvlish, which s under review, the Commission
e . . . uR
was “anlicipal[ing]” survey reports in Oglober 2016,
e« lar the dwarf wedgemnssel, James spinvmussel, ad Tar River
spivmussel, all ol which are endanpered, the Commssion was shill
L . e
awailing “addilional survevs in 2017[;]
¢ For the vellow lance mussel, Atlantic pigtoe mussel. and areen floarer.
all of which are under review. the Commission was also awaiting
- e . - e
“additional surveys in 2017

e For the rusty palched bumble bee. which was recently lisled as
endangered. Lthe Commission was still awaiting “additional consultation
with 1'ws|: "

BTl 4201 {Vable 4.7.0-10 See wivo, . i wt 2230 (*Ihe Madison Cave isopod
has the petential to oceur within the GWNT: however the 2016 Kavst Survey Report does
nul elearly identify kamst Featurcs Tocaled on KIS lands. Therclore, we recommend that
... [plrior to the close of the draft TIS commaont period. Atlamtic should file with the
Secretary, and provide to the TS, a Karst Survey Report that specifically identifies the
teatores identified on hoth the MNT and GWNF.™).

T al 42200 (Luble 4.7.1-1). See aivo, id al 3231 (“Surveys lor . [Uhe Chowanoke

cravfigh] were not conduected in Virgima.  Taged on the mformation prowvidad by these
ageneies, wo recommend that L. [plrior to the close of the drafll E1S comment penied.,
Atlantic should reconfirm with the FWS. VDGIF. and NCWRC whether survevs for the
Cliowanoke craviish should be conducted ar the Nomtoway River. Roanoke River. andior
Wagua Creck. or any additional locations; or where Atlantic should assume presence for
the Chowanoke cravtish in North Carolina and’or Vieginia. ™).

A at 4-201 (Table A7.0-1). See aivecg., 1@ a A-232 ¢*Atlantic and DTT are
currently conducting habitat assessments and survevs for federally listed mussels in 21
waterbody crossmgs in Virginia. 1 waterbody m West Virginia on ACP, 1 waterbody in
West Virginia on SIIP. and 34 waterbody crossings in North Carolina.  In Narth
Carolina, the FWS has ipstructed (hat surveys lor lederally listed mussel surveys |sic|
would not be necessary where Atlantic and DTI intend 1o use the IIDD crossing method.
[n Virginia, Atlantic™s and DT1's consultations with the FWS regarding the requirement
loor surveys ot walerbodics with HDD crossings are ongoing, Surveys Tor federally listed
mussels are $(ill needed on approximately 17 waterbodies in Virginia, and 7 waterbodies
in North Caroling.  No sdditional mussel surveys are curmrenily proposed in West
Virgiia, Atlantic plans to complete these surveys by June 20177,

ME jf a1 4200 (Table 471410,

gt
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CO86 — Southern Environmental Law Center (cont’d)

CO86-5
(cont’d)

e Tor the shale barren rock cress, pondberry, rough-leaved loosesirile,
Michaux's sumae. norlhcastom  bulrush. Amcerican challseed, and
running bulfalo clover. all of which are endangered, the C 158100

was still awaiting “additional surveys in 2017]; %" and

e For the Virginia sncczeweed. swamp pink. small whorled pogonia, and
custern pradvic  Imuged orelud, all of wlich are  (hreatened, (e
. e g e . e
Commission was also awailing “additional surveys m 2017,

The deficiencies of the draft F15. however. are not limited to survev data. [n the
words of the documenl. as ol December 2016, “Atlantic and DTI ha[d] not
provided comservation measires to address potential impaets to . [imperiled)

species in all cases. ™" And despile FW S s conceris regarding the adverse effects

w4201 4-202 (Table 4.7.1-1),
u el

M1 at 4-199, See olso, e, td. At 4-212 (“Prior 1o the close of the draft E1S comment
period, Atlantic and DTI should file with the Secretary and FWS the addirional bat
conservilion measwures as recormmended by the West Virginia FW'S Field Ollice.™): fd aL
4-230 ("We recommend ... that prior 10 the end of the draft LIS comment period,
Allantic should lile with (he Secretary, and provide to the FWS, FS. WYDNR, and
VIGIE, a revised Karst Mfigotien Plan, developed in coordinaion with the approprisie
agenvies that 1akes into account wiknown underground fealures, porosity, and
eomneelivily ol these sublerrancan systems, and fhe polential implicaions Lo sublerrancan
ohligate species, such as the Madison Cave isopod. Conservation measures mcluded
the revised Karst Mifiguiem Pl should be desipned 1o approprialcly sddress these
potential nnpacts, "y dd wt 42231 CPrior o the close of the dralt FIS comment penod,
Atlantic should reconfirm with the FWS. VDGIF. and NCWRC whether surveys for the
Chowanoke cravfish should he conducted at the Notloway River. Roanoke River, sndior
Wagua Creck. or any additional locations: or where Atlantic should assume prosence for
the Chowanoke craytish in North Carolina andéor Vicginia. Based on the results of this
discussion. Atlatic should develop the appropriare conservation measures in consultation
with these agencizs to mitigate potential impacts. The impacts evaluation and
comservation measures should be filed with the Scerciary and the FWS."), id a1 4-23%
(I address the polential lor documentation of additional listed or imder review mussels,
we recommend thal .. |pJrior 10 the ¢lose of the dradl RIS comment period, Atlantic and
IDIL should consult with the WS and other gppropriate agencies o identily the
conservation measires that would he implemented 1o avoid or minimive impacts on
lederally listed and under review mussel populations that may be documented m 2017
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CO86 — Southern Environmental Law Center (cont’d)

CO86-5
(cont’d)

ol water withdrawals and discharges, Allantic and DTI had not yvel preparcd “an
altematives analysis that identifies altemative water sources and  discharpe
locations considered lor waterbodies with documenled or assumed presence ol
ESA-lisled or under review spccics."m

The gaping holes in the draft statement’s imperiled-specics assessment are at
odds wilth the National Fnvironmental Policy Act. Under NEPA, lederul agencies
are obligaled Lo tahe 2 “‘hard look™ at the environmental implications ol their
actions—a look that demands, “Jajt the Teast. ... a thorough investigation into the
environmental impacts ol ... [proposcd] acton[s] and a coandid acknowledgment

ot the risls that those impacts entail.” ¢

In order to satisty these requiremants, an
agency must “pather” all relevant information and ultimately “provide the data on

. . . . . aalAT . 3
which 1t bases 1s environmental analvsis.”™ ™ As the Commission has vel 1o

Adantic and D11 showld also file with the Secretary and the FWS the {final aveidance and
minimization plan for these Tederally listed nd under review mussel species.”™; i, al 4-
240 (“Prior to the ¢lose of the draft TIS comment period. Atlantic and DT should file
wilh the Scerctary und FWS a species evaluation and corresponding  conservalion
measures for the rusty patehed bumble bee.™).

ME g al 4202 4203, See alse, ey, d al 4-228 {moting the need Tor an allernatives
analvsis with respect o the Carolina wadlom) i al 4-232 (notmg the veed Tor an
allernalives analysis with respect to the Chowanoke eraylish): wdl wl 4238 (noling the
need for an wliematives analysis with respect 1o listed mussel species),

M nat'i Audubon Socy v, Dap't of the Navy, 422 F.30 174, 185 (4th Cir. 2005,

M N, Piains Res, Courcil, fnc. v Swrtace Transp. Bd.. 668 F.3d 1067, 1083, 1085 (Sth
Cir. 2011 (holding that the defendant agency “did not take a sulTicienily “hard look” 10
ultil its NEPA-imposed obligations™ where (he challenged impact sial “d|id] not
provide haseline data for many ... specics, and instend plan|ned] 1o conduet surveys and
sludivs ax parl ol its post-approval mitigation measures™). See wive, g Hall Sdoon ay
Fuhermans Az Asn v Cardeer, 857 F2d 305, 310 (9h Cir. 1988) (C“Withow
extablishing the baseline conditions which exist in (e viemily of . [lhe proposed
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CO86 — Southern Environmental Law Center (cont’d)

CO86-5
(cont’d)

compile the information required o asscss the projects’ impacts on threalened and
endangered species, its draft 18 is both premamre and arbitrary,

While the dratt ELS repeatedly encourages Atlantic and D11 o submil all
required surveys and unalvsis “[plnor 1o the close of the dradt EIS comment

period,”  these  “recommend|ations|”  underscare—rather than  remedy—the

M8

document’s deliciencies. As the 11.8. Supreme Court has emphasized, the

impurtaee ol an envirommental impact statement is not limited (o “ensur|ing] (hat

... |lan| agency, in reaching its decision. will have available. and will caretully

. S . R . . 148
consider. detailed information vonceming signilicant environmenlal impacts].]

[nstead,

[the| |publication of an FIS. both in draft and final
form, ... |also| serves a larger informational role. It
gives the public the assurance that the agenev “has
indeed comsidered environmental concems in its
decisionmaking  process.” .. and, perhaps more
stgnilicantly, provides a  sprmpboard  [or  public
130
comment[.]

action], there is simply no way o determine what effect the . [action| will have on the
envirommient and. consegquently. no way to comply with XEPAL™).

8 DIKIS at 4-202 4-203 (aquatic specics) 1 al 4205 (Virginia hig-cared hut): 1. at 4=
208. 4-212. 4213 (Todianu hat). id wt 32215 4-217 (morthern long-cared bat); id ot 4-223
(Roanoke lagperch), 4 al 4-230 (Madison Cave isopodl, s ol 4.231 (Chowimohe
eravlish); id ot 4-238 (rmussels). il al A-240 {rusty putched bumble becy. rd. ol 4-247 4-
248 (listed plants),

H Rebertson v Methow Volley Citiens Conaeif, 390 1.8, 332, 349 (1989),

B pg Sue ey, ez, MO Wi Fedn v KO Dept of Prmsp., 677 E.3d 396, 604
(h Cir. 2012) (“NEI'A emphasizes the importance o an open and public environmental
assessment process. .. NEPA “grarantees that the relevant information will be made
available Lo the larger audicnee that may also play a role in beth (he decisiomaking
process and the implementation of that decision.”™) (quating Rohertzon, 490 178, af 349);
40 CFR. § 1506.6 (“Agenvies shall .. [m]abe diligent ofTorts 10 involve the public
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CO86 — Southern Environmental Law Center (cont’d)

CO86-5
(cont’d)

In order 10 allow a meminglul opportumty for public e« 1. & drall stal

st melude all relevant mtonustion md analyss, “When relevant mlormation
‘is not available during the [impact statement| process and is not available to the
public for comment”  as is the cuse here “the [impact statement] process cannol
serve its larger informational role, and the public is deprived of [irs] opporminity to
play a role in the decision-making process.™"'

Because the Commission’s “drall statement iy so inadequate as 1o preclude
meaninglul mnalysis” ol the projects’ impicts on impenled species, (he ageney
must “prepare and cirenlate a revised dmr‘r[.j""m

C.  The draft L1S fails to satisly the requirements for biological
assessments under the Ce ission’s regul

As a result of the deficiencies outlined above. the dratt LIS is also madequate
to serve as the Commission’s biological assessment on the Atlantic Coast I'ipeline
and lhe Supplv Header Project.  According to the drall. the Commission 1s

“propos|ing| to use this 1718 as the Binlogical Assessment (13A) that would be used

preparing and implementing their NEPA procedures.”); 18 C.FR. § 380.%aX 1) (“The

Conunission will comply with the requirements of 40 CTR 1506.6 of the regulations of

the Couneil for public invelvement in NEPA.™).

NG WAl Fed'n. 677 F.3d ar 604-05 (alterations in original) (quoting . Plains
Rea, Connctl, 668 F.3d a1 LORS). See afvo Nai | Awdwbon Soc v, 422 F.3d a1l 184 ("KEPA
requires an agency to disseminate widely its findings on the savironmental impacts of its
actions. ‘Thus, it ensures that the public and government agencies will be able 10 analyze
and comment on the action’s environmental implications.™).

FI40 CER. § 1502.9a),
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CO86 — Southern Environmental Law Center (cont’d)

CO86-5
(cont’d)

- . . . P v o158
[or the Scetion 7 consultaiion process between the Commission and FWS!
Under the Commission’s awn regnlations, however, a biological assessment “ must
contain the following information” for every species at issue:

(A) Lile history and hubilat requirements; (B) Resulis
of defailed swvevs 10 determine 1l individuals.
populations, or suitable, unoceupied habital exisls
the proposed project’s arca ol elleet. (C) Potential
fmpacts. bolh benelicial and negative, (hat could resull
from the construction and operation of the proposed
project, or disturbance  associated  with  the
abandonment. if applicable; and (1)) Proposed
mitigation that would eliminate or minimize these
potential impacts.™”

Because the drall EIS omits the “[rlesults ol detailed survevs[]” “[plroposed

mitigation” measures, and a reasoned nt of [ pjotential impacts.” it falls

well shorl of these requitements ™ The shoricomings of the drall’s analyses
regurding individual species are expluned in more detal below.,

D. The draft EIS's analysis of potential impacts on bat species is
inadequate.

While we agree with the Commission”s conclusion that the projeets we hikely

to adversely atfeer both the Indiana bar and rhe narthem long-cared bat, requiring

¥ DEIS at 4-199.

IR CTUR. § A80.13(b)( 5)ii) (omphasis added). See aleo id. § 380,133 i) (All
surveys must be conducted by qualified biclogists and must use FWS and'or NMIS
approved survey methodology. In addition, the Biological Assessment must include the
tollowing information: (A) Name(s) and qualitications of pecsonis) conducting the
survey, (B) Survey methodology, (C) Date of survey(s) and (D) Delailed and site-
specific identification ol xire wnd locution of all arcas surveyed.™).

LR

Al § 380305 WL,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-5
(cont’d)

[ormal consultinion, the luck of inlormation noted above renders the analvsis of
impacts to these and orher hat species in the dratt KIS incomplete. Maoreover, the
Commission has lailed o properly include impacls (o lhese species m its
assessment ol the cumulalive impacts ol the proposal.

The Atlantic Coast Pipeline has the potential to cause significant adverse
impacts 1o listed but species. particularly Indiana buts. According to the draft ETS,
“there are seven known hibemacola within 5 miles ol the ... |pipeling]
construction workspace. and 16 potential hibemacula within (1.5 mile of the .
construction warkspace thal could serve as habitat for the Indiana bat Jocated
within the ... project areal.]™™* Ihis information is based on 2016 survey daa,
with additional survevs still to be completed. The draft FIS further states that
“[plotential roost lree surveyvs conducted 1 Wesl Virgmia m 2015 and 2016
identified 42 primary roosts and 196 secondary roosts within the ... JArlantic
Coast Pipeline] project workspace;, 69 primary roosts and 308 sccondary roosts
were identified in the ... |Supply Header ’roject] project workspace.” " [n short.
the Indiana bat a highly imperiled specics  relics on the arca that will be
directly impacred by the projeets.

Impacts 1o northern long-eared bats would be similar to those lor the Tndiana
bat. Although the Bodungered Species Act regulations for the northem leng-cared

bat drastically limit the applicability of take liability to the species. the applicants

BEDKIS a1 4.209.

B g ar 42110,
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CO86-5
(cont’d)

will not be able 1o uiligs the streamhined consultanion Iramework wnder the
programmatic hiological opmion for this species, “|dne to the patential for
northem long-eared bat hibernacula located within the 0.25 mile of the workspace.
pending bat hibernacula survey results, and potential indircel 1mpacts 10 bat
hibemacula resulting from impacts to the interconnccted karst svstem|. [
Therelare. the project would likely resull in Luke ol the species thal is not allowed
under the species” regulations, potentially resulliog i signilicant baon 10 the
species.

In recent vears. populations of North Americin bats, particularly in the caslern
and southemn United States, have suffered steep declines, Millions of bar fatalitics
have been attributed to white-nose syndrome ("WNS™), a deadly fungal disease
[irst wdenulicd mn 2006, WINS is a [atal discase allccling hibemating bals 1bat 1s
named for the white fimans that appears on the muzzle and other parts of an
infeeted bar. The discase has spread vapidly across the castem half of the United
States, and “is estimated to have killed mare than & million bats in the Northeast

and Canada.”*™

8w 4217,

¥ FWS, White-Nose Syndrome: The Devastating Disease of Hibernating Bats in North
America (May 2016), avarlobie of hips: s whitenosesyndrome, orgeites?

detaulisfiles‘resource;white-nose_tact_sheet_5-2016_2.pdf.
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CO86-5
(cont’d)

WNS 15 the cause ol “lhe most precipiious decline ol Norlh Amencan wildhile

in recorded histony ™

Reeent smidies have estimated an 8R-peveent deercase in
the total number of hibernating bats. with Y¥4-percent and 72-percent declines
hibemating northem  long-curcd und Indiana bats. l'cspccli\-cl_\-',"""" and have
concluded that these perilous population declines are being exacerbated by the
addilive nawre of both WNS and numerous human-induced environmenital
stressors.™

Indeed. the I'W§ recently determined that the listing of the northem long-eared
bal was warranted, primarily dug 1o the spesics” salastrophic decline causcd by
WNS. ™ There is no evidenee the impact of the discase will lessen as it continues
to spread across the rest of the species™ range. The federally listed [ndiana bat has
alse sullered populaton declines atinbulable 10 the spread ol WXNS. and the
speeies” mnge is now almost entirely enincident with the arca affected hy WNS.
A reeent study by U8, Geelogieal Survey and I'WS scientists projected thar the

[ndiana-bat population will fall to just 11 percent of its pre-WNS numbers range-

 Cansensus Statement of the Second WNS Fmergeney Scicnee Strategy Mocting,
Austin, Texas, May 27-28, 2009, hup: www.batcon.org pdfswhilenose‘Consensus
Statement2009.pdf,

U Bat Conservation Int’l, impacis of Shole Gus Developmeni on But Popslations in ihe

Nowtheastern Uintted Stedes 7 (June 2012)
62y
FIAN

TW38, Endangored and Threatened Wildlife and Plants: 12-Month Finding on a
Petition 1o List the Tastem Small-Fooled Ral and the Nodbem Tong-Fared Dat as
Endangerad or Threatened Species: Listing of the Northern Long-Cared Dar as an
Endangered Species, 78 Fed. Rep. 61,046 (Oer. 2, 2013).

383
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(cont’d)

wide by 2022 WA 2013 study deleemined that white-pose syndrome threaiens the
Indiana bat with a high risk of extirpation thronghout large parts of its range.”
The FWS has assessed the summer habilat needs of bolh the Indiana bat™™ and
the norihem long-cured but,*” In addition. the Center lor Biological Diversity's
petition for listing the northern long-cared bat summarized available scientific
literature regarding Lhe species’ summer habilat needs’®  While geographic
location, sex, md reproductive status all appear o imfluence the selection ol
habitat by members of both species. the overarching conclusions of available
rescarch arc thal both the Indiana bal and the northem long-carcd bal appear
moderately o strongly dependent on the availability of larger, older trees and
snags for roosting. and on larger patches of relatively undisturbed torest,
prelerably near bodics ol waler, lor loruging. Large. older trees 1bat are located in
arcas of forear with lower canopy cover are of partienlar importanee becanse they
serve as the location of ndiana-bat matemity colonies. Thus. the removal of trees

from forested lands, either by clearcutting or other technigues. and the

i Thowgmarting WE., C AL Sanders-Reed, 1A, Srymansha, P.C. Mehamn, L. Prwll, AL
King. M.C. Runge, and R.T. Russell. 2013, White-nose syndrome is likely to extinpate
the endangered Indiana bal over large parts of its range. Mhological Conservalion, 160:
162-172,

E

I,

56 FWS, Indiana Bal (Myoiis seduliy) Drall Recovery Plan: First Revision (Apr. 2007),
hitpssficcns. fws, mov SenvCat Download Kike 43796 Relerence=44941(,

157 78 Fed, Reg. al 61,054-33,

¥ Center for Biological Diversity, Petition to List the Enstem-$Small Footed Bat Myaris

Jerizii wd Northern Tong-Tared Tat Myotiy sepfentrionals as Threaened or Fadangered
Under the [Cndangered  Species  Aet  (2010), httprwww. biologicaldiversity.org’
species’mammalsieastern_small-footed_bet pdts/petition-Myotisleibii- Myotisseptentrional is. pdf.
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(cont’d)

[ragmentation of habitat. whether by loggimg. road-building. or construction and
maintenance of pipeline corridors, ereafes a real threar to the recovery and sarvival
of Lthese vulnerable species.

The northem long=cared bat, in particular. appears highly seasilive 1o [orest
frapmentation and reduetions in canapy cover”®  Given the threat of WNS to
northern long-eared bals. the FWS has recognized that “[o]ther sources of
worlalily could lurther diminish the species™ ubility 10 persist as 1L expencnees
ongoing dramatic declines,” since WNS has “reduced these populations to the
extent that they may be incrcasingly vulneruble 1o olher siressors that they may
have previously had the ability o withstand."*™ The draft 1S, however, tails to
adequately analyze the pipeline’s likely impacts to this species. since the extent of
these impacls remains unknown.  For mstance. while the drafl EIS siales that
“|sJome acenpied narthern long-cared bat forested habitat may need o be cleared
outside the recommended winter elearing period for protected bat species].]” it

ultimately admits that “|t|otal acreage of potential northem long-eared bat

M Caceres, MG, and R, Burclay. 2000, 3oty septeatrionaiis. Mammalian Specis
634 1-4; Caceres, M. C.. and M. J. Tvbus. 1997, Status of the Northern Long-eared Bat
(Mvotis  sepfemtrionalis) w Alberta. Alberta Fovironmantal  Protection.  Wildlit:
Management Division, Wildlife Status Report No. 3. Edmonton. ADB: Ford. WM,
Menzel, M.A., Rodrigue, J.L., Menzel, J.M., and Johnson, J.B. 2005, Relaing bal species
presence to simple habitat measwres in a central Appalachian forest. Biological
Conservation 126: 528-539: Forest Service Manual 2600 - Wildlile, Fish, and Sensitive
Plant Hahilal Management. Chapler 2670 Threwened, endanpered, and sensitive plamis
and animals. Seplember 2005, Veilluex, J.P. and $. Reynolds. 2006, Northem Myotis,

¢ See TWS, Northemn Long-Eared Dat Interinn Conference and Planning Guidance,

USFWS Repions 2, 3.4, 5 & 6 (2014).
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(cont’d)

vecopied and suituble habital that would be cleared dunng the summer scason 15
pending ™!

Although concerns about impacts from ol and gas development have focused
on well pads, dnll pits. sand hazardous [racking [luids, 1he pipelines associated
with increased gas production arc particularly powerful drivers of habitat
tragmentution and harm. Increasingly. as pipelines huve prolilerated across the
custemn ULS.. they have become o major enviromnental concern in their own right.

Fragmentation of forests causes “irreversible alterations to the forest
ceosvslom”™ that “can result in increased prodation. brood parasitism, allcred light,
wind, and noise intensity, and spread of invasive species.”™ ™ Further, pipeline

companies continue to keep pipeline right-of-way areas cleared, causing sustained

2

forest [ragmentation.”™  This results in less forest cover, leaving wildlife more
wiinerable and with fewer trees for bats to perch upon.™™  lior forest-dependent
species like the Indiana ad northern long-cared bats, the escalation of forest
fragmentation and reduction of interior forest area results in a landscape less and

less suited 1o the specics” needs Lor suitable roosting sites, sceurity Irom predators.

FUDELS at 4215,

% Abrabams. LS. Griffin, WM., and Manthews. 118, 2015, Assessment of policies fo

reduce core [orest frapmentation from Marcellus shale development in Pennsylvania.

Feological Indicators, Vol 32, Pp. 153160, hup:@fwww.scicncedireel.comiscience!

anliclepii’s 1470160X 14005664,

¥ Qee Food & Water Watch. Fracking Infrastrocture Is Carving Up Pa. (Dec. 2013},

Biups:iwwan Joodandwaterw ach.org sites deflidiles Fracking 220 Infrastructure®620

Pennsylvinia®n20F8%6200ee%6202003. pdl.

M,
F

o,
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(cont’d)

compeliive advantage over other noclumal mscelivores, and appropriale loraging
habitat. Tn parts of the lasr that arc already intensivelv developed for shale gas
and other petroleum and nawral-gas products, biologists are finding a radically
translormed lundscape  one that used 1o be domimated by continuouns, malure
torest, but is now being segmented into smaller and smaller pareels in which
myasive plants and animals become more common as the disturbed habitats that
tuvor themn become proportionally more abundant, ™
The draft 1118 failed to include an analvsis of the cumulative impacts that bat
populations would suller as a result of WNS and additional habitat fragmentation.
Rather. the draft LIS appears to rely on “conservation measures™ that have not vet
heen developed and may not even be followed. For example. the conservation
measures nclude seasonal restrictions on ree clearing. vel the drall EIS staes:
Same oceupied Wdiana bat forested habitat mav need to be cleared
vulside the recommended winter eleanng peniod lor prodected bal
species. Loss ol matemity roost trees due 1o clearing incurs a loss ol
potential summer habital lo individuals, In addition, removal ol
occupied roost trees when bats are present on the landscape during

summer months could couse injury or death either through direct

harm i bals do not or cannot exit the tree or through harassment due

1o noise dismrbance ™

Furthermare, even if the applicants limited tree removal to the winter months.

individuals that could huve been expested to emerge [rom hibemation and lolerate

™ Nadeena Sadasivam, Gas Piveline Soom Fragmentng Pennsylvania’s Foresis. Inside
Climate  News, Dec, 10, 2013, hups:insideclimatenews, orgnews20131210gas-
pipclineshoom-Iragmenting=permsylvanias-lorests.

TR DEIS at 4-208,
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(cont’d)

the disappearance ol tradilional roosting arcas that were logged dunng the
hihernation period mav have lower margins of survival. Bats thar survive a winter
of WNS infection are likely Lo be in a weakened state hat could predispose them
10 higher rates of mortalily or reproductive Lailure [rom a vanely ol other causcs.
With the additional factor of WNS, the increased energy expenditure compelled by
the loss ol spring, summer, or fall hubital may be the dillerence between survival
und death,

The fragmentation effects of the recent boom in shale-pas extraction and
pipaline construction have been prolound on both public and private lands. and
seientists are deeply concerned about the long-term comscquences of such
significant landscape alteration on wildlife*" Given the unprecedented collapse
ol WNS-allected bal populutions. any other adverse impacls 1o the speeies are
likely ro he significant and musr be assessed in randem with the proposed activities
and cvaluared as part of the Commission s determination.

The draft KIS does not provide any analvsis of the impacts of forest

[ragmentation on the Indiana bat. While the Commission admits that “[1]he loss ol

T Klonecher, BT Milheim, 1.F.. Reig=8ilva, C. M., and Malizin, AR 2003, Landscape
consequences of malural gas extraction in Allegheny and Susquehanna counties,
Pennsylvinia, 2004-2010. USGS Open-File Report 2013-1023, 34pp. hiipipubs. usgs.
Loviol; 203 025:0FR2013 1025 pd Drohan. P 1 M. Bnttngham. 1. Tishop, and K.
Yoder. 2002, Early trends in kindeover change and Torest lragmentation due 1o shale-pas
development i Penmsylvania: o potential outcome for the Northeentral Appulachians,
Cuvironmental Management 49:1061-1075. Drohan. P. J.. J. C. Tinley, P. Roth, T. M.
Schuler. ST, Stoul, M. C. Brttimghan, N.C. Jobmson. 2012, Onl and Gas Tapacls on
Forest Leosvstoms: findings gleaned from the 2012 Goddard Forum at Penn State
Universitv, Eovironmental Practice 14:394-399,
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(cont’d)

polenlial roostng habitul as a result of .. [the pipching] may impaet bal species
over the long term] ™ it suggests that the remaming roost trees would be
sulficient, avernng that “|allthough some polenlial roosl trees would be removed
[rom the arca during consiruction. suitable potential roost (rees would remain
within the uncut portions of .. [the| project arcas.  [n those arcas retained as
torest, il 15 anliciputed that potential roost trees would be available for tuture
oceupalion by protected but spccics."m While uncul roost rees may remuin
“available,” that does not mean that bats would be able to utilize them, and the
Commission has Lailed o account or the impacts that [rugmentation will have on
the project arcas,

The draft EIS therefore fails to properly consider the significance of habitat
loss and Gagmentalion lrom the proposed pipeline-consiruction activilics in the
comtexr of the engoing threars from WNS, as well as elimate change and private
surface development. Moreover, the Commuission must consider how the proposed
activities could fragment the hats’ remaining habitat for spring staging, fall
swarming. and [oraging. could disrupl brecding and loraging paticms; and could
pollute and degrade the bats” drinking-water saurees.

The draft FIS also fails lo properly assess the impacls of construction aclivities
on Indizna bats. The Commission does nol appear 1o even know whether blusting
is necessary, stating “Atlantic would coordinate with the I'WS if blasting is

necessary”  vel they conclude that “[b]lasting or other construclion activities are

RDEIS at 4211,
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(cont’d)

ool expected 10 alleel known Indiana b hibernacula.”*™  Absent actual
information to base this on, such a conclusion is arhirrary,

Similarly, while the Commission admits thal “FWS has expressed concern
regarding impacts o patentially connecled karst system locuted upstream ol bat
hibernacula that could canse changes to structure, hydrology, andior hibernacula
microclimate thut could make but hibernacula  unsuitable, and/or  disrupt
Inbemating bats, leading W mortality|, ] the Commission stades that the applicants
would follow a “Karst A fitigation Plan. ™ In this same section. the Commission
admits that “[dliscussions regarding the potential impacts on harst and  bat
hibermacula  are ongoing with the Commission, [WS, 'S, VDGILF, and
WVDNISE)F these discussions are ongoing. it is impossible to know whether
or how the evenwal karst miligation plun will reduce impacts 10 bal specics.
Without this information. it 15 clear thar the impacts and proposed mitigation have
not ver been fully vetred.

Finally, we are concemed that the applicants do not intend 1o strictly comply
with the conservation meusures that are necessury (© avoid impacts o listed bat
species. According to the draft LIS, there are tree-clearing restrictions that wonld
prevenl harm 1o hats. vel the applicants would only comply wilh these "o lhe

exlent prugticuble[,]” and the Commission appears o achnowledge that tree

O w212,
I8 ot
gl

1,

139

Companies/Organizations Comments



125454

COMPANIES/ORGANIZATIONS COMMENTS

CO86 — Southern Environmental Law Center (cont’d)

CO86-5
(cont’d)

clearing wall oceur vutside Lhese restrictions.™  There 1s no discussion regarding
the extenr of these activiies, or the impacts they may have. Additonally, the
Commission pushes off such analvsis untl later. claiming that “*Atlantic would
consult with the NI'S, WS and applicable state ugencies regarding additional or
special requirements or mitigation for tree clearing that may need t take place

<333
"33 However. as

during summer months when bals ure aclive on the lundscape.
cxplauned sbove, that anulvsis must be meluded i the dealt EIS so that (he
Commission can evaluate the full range of the projects” impacts and the public
may provide comment on those activitics.

In s, it is ¢lear that the projects threaten signiticant harm to bat species that
are already imperiled as a result of white-nose syndrome and habitat loss. “T'he
Compussion’s Gulure o adequately address this renders the drall EIS incomplele.

E. The draft EIS’s analy sis of potential impacts on the red-cockaded
wootdpecker is inadeguate.

The analvsis in the draft 115 of impacts on the endanpgered red-cockaded
woodpecker exemplilies the [uilure ot the Commission o provide a sulficient
discussion ol potential  nmpacts W nmperiled  species,  The Commission
acknowledges that the projects may adversely affect the species, stating:

Temporary removal ol lorest cover along the pipeline roule could
lead 1o a loss of 111.1 acres ol polentially suilable red-cockaded

woodpecker babitt, In addition. loss ol [orest cover in the
permanently maintained righl-ol-way may cuuse tragmentation ol

B 4217

Bt ar 4213,
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(cont’d)

polenually suitable hubital making 1l wnavailable for luture vse by

red-vockanded woodpechers, Noise Irom construclion aetivilics may

also disturb red-cockaded woodpeckers o the vicimty ol ... [the

pipeline].w
However, the Commission concludes that the projects are not likely to adversely
alleet the specics based on the results ol surveys indicating thal there are “no
cavity trees ... within 0.3 mile of ... |the Atlantic Coast Pipeline] workspace[.J ™
While cavity trees may not have been identified during surveys, the fragmentation
and loss of sullable habitut that would resull Irom the projects could sull cause
subsrantial harm the species. T'his is especially tme given the ongoing loss of
habilat due 1o development and climale change. which the Commission [ailed to
discuss in the draft EIS. In order to comply with hoth NEPA and the ESA. the
Commussion must analvze how the loss ol additional suitable habilal and the
further  frapmentation of the landscape mav  impact the red-cockaded
woodpecker rather than summarily dismissing (he polential impacts bused on a
lach of hnown cavily bees,

With respect to the I'ndangered Species Act. it is readilv apparent that the draft

EIS docs not satisly the Commission’s duly 1o “cvaluale the potential ellcots of
the actien” en the red-cockaded woodpecker and “determine whether .. it is]

likely to be adversely affected by the action|. "™ T'he lack of any analysis of how

w218,
B

50 CLFR. § 402.12(a)
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CO86-5
(cont’d)

lhe loss ol 111 acres of suituble woodpecker habilat and [rugmentanon ol the
landseape in the context of regional hahitar loss would affeer this endangered
species indicales Lhat the drafl 1S does not meel the requirements for a biological
assessment. Notably, the threshold lor inggering [ormal consultation is very low.
Therefore, in addition to satisfving NIPA's requirements, the “not likely to
adversely allec” determinalion [or the red-cockuded woodpecker must be
revisiled, and the Commission should undentahe Lonmal consultation regurding the
species with FWS.

I, ‘The draft FIS’s analysis of potential impacts on the Atlandc sturgeon
is inadequate.

As with the red-cockaded woodpecker, the Commission has failed w take a
hard look at the potential for the projects 1o harm the encdangered Allantic
sturgeon.  The pipeline would eross severul nvers where Allanlie sturpeon are
present, mcluding proposed eritical habitat lor the Caroling distinel population
segment. Yet, while the Commission readily admits that Atlantic sturgeon could
he harmed by an inadverlent return of drilling [Muid i there 15 an HDD [ruc-out,
that (he open=cut method wsed to cross the Neuse River would inercase turbidily
and affect sturgeon downstream, and that intake pumps for water withdrawals may
enlrain or impinge slurgeon and alter the specics’ habitat, the Commission

concludes that the projects are “not likelv o adversely atfeet”™ Atlante sturgeon
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(cont’d)

bascd on liming restnetions that mie construetion and water withdrawals. and the
implementation of an 111 plan >

This conclusion was arbitrary.  While liming restnctions and the HIJI) plan
might “minimize impacts[.]” this does pot memn thal “take” will be entirely
climinated—and under the I!8A, the possibility of such harm is alone enough to
require formul consultation."® The Commission has lailed lo provide any analysis
regarding the potential Lor a Lrue-out 1o oecur, and what b might be sullered by
Atlantic sturgeon as a result, even with the 11121) plan in place. The Commission
has also Luled o provide any analysis ol the powential for ke lrom increased
mrbidity or entrainment and impingement.  The Commussion has accordingly
tailed to provide a meaningful analysis of the pipeline’s likely impacts on the
Adlanlie slurgeon. in violalion ol both XEPA und the ESA.

G.  The draft EIS's analysis of potential impacts on freshwiter mussels is
inadequate.

According to the Ireshwater Mollusk Conservation Societv. freshwater

. . A . 189
mussels are “the most gravely imperiled group of animals in the country’ Al

Y DEIS at 4-223-4-224,

" Jd, TW$S and Nat'l Marine Tisherics Serv., Fndangered Spocies Conzultation
[landbool: (Mar. 1998). at xv (“JAln ‘is likely to adversely affect” detennination should
be made " —and lormal copsultation initiated—whenaver “incidental take is anticipated to
occur as a result of the proposed action].] 7. Yee also id. at 3-12 (“Insignificant etfects
relate (o the size of the impact and shonld never reach the scale where lake oveurs.™).

43

Freshwater Mollusk Conscrvation Soc'v. Proshwater Musscls Are  Important,
hrp s molluskeonservationorg MC_Ftpage.itml,
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CO86-5
(cont’d)

present. 38 of these species are presumed 1o be extinel. and another 77 species are
comsidered eritically impai red.

The Freshwaler Mollusk Conservation Sociely has dralled a lelter. which is
altached, stating that in their experl opinion as the foremost conservation and
advocacy group for froshwater mollosks, construction of the Atlantic Coast

©

Pipeline poses “u high risk ol harm lo imperiled mussel species” and “could
polentially jeopurdize the conlinued existence of these sensilive spi.-i.-it.'sl.,J"'wI This
conclusion is unsurprising. given the route of the propesed pipeline. The projects
will cross several streums and nvers that are known habital for cndangered
treshwater musscls,  According to the dratt LIS, “[f)ive tederally listed mussel
species have been documented in ... [the| project areas in West Virginia. Virginia,
and North Caroling”™  the dwarl wedgemussel, the clubshell. the James
spinvinussel, the Tar River spinymussel. and the souffbox—as well as several
species proposed for lisring.l"": The draft LIS notes that those specics are
incrediblyv imperiled. acknowledging that their populations are small to extremely
small in size. isolated. highly [tagmenied. and ollen sufler from low genclic

viahility and & high risk of extinerion.

v Td Nee  ailye WS, Amenica’s WMussels: Silent Senbinels,
Hawww fws govimidwestendangerediclums/mussels himl - (l'e pue this  in
perspective, The Nawre Conservaney veports thal aboul 70 porcent of musscls i North
America are oxtinet or imperiled, compared to 16,5 parcent of mammalian specics and
14.6 porcant of bird spovies.™).

i34}

lewer Trom W, Gregory Cope, Pha), Paxt Proesident,  Froeshwaler Mollusk
Conservation Soc’y. 1o FTRC wnd TWS (Apr. 26, 2008). included vs Attachmend 20

KIS s 4232,
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CO86-5
(cont’d)

The projects would cross some walcrways using the HDD method, wlhile
others would be erossed using open-trench eurs. Both of these methads pase a risk
of significant harm to mussels.  Open-trench cuts would cause divect harm o
mussels by allering waler How and leading 1o increused scdimentation Irom
comstruetion activities. 111313, which is intended to avoid the direet impacts of
open-lrench construction, risks the inadverlent and harmful retum ol drilling
muds, known s “Irac-outs,” when pipelioe holes wre drilled beneath walerways,
[n the draft KIS, the Commission acknowledges that “Atlantic mav indirectly
allcet downslream musscl populations during construction  through mcreascd
scdimentation, degraded water quality. and turbidity].]” and that “Atlanne’s
constuction activities may cause injury or mortality to individuals that occur at

“¥ However. the drafl EIS docs ol

lhe crossing [row trenching in the streambed.
make any atrempt to quantify or even disenss the impacts that sneh constetion
acnvities and incidents, including an [IDD frac-out, weould have on imperiled
mussel species.

Turthermore, the dralt TIS acknowledges that project “aceess roads are n close

P Censtuetion of these

proximiry™ o a known population of listed mussels.
roads. as well s runofl following construction, may resull in increased sediment

m walerways, which may adversely afleet the mussels, as discussed  lurther

i 4237

it a0 4-233,

145

Companies/Organizations Comments



09v1-Z

COMPANIES/ORGANIZATIONS COMMENTS

CO86 — Southern Environmental Law Center (cont’d)
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(cont’d)

below.™  Listed musscls are also at risk ol entrainment or impingement il waler
intakes. and the draft EIS recognizes that water withdrawals “may also reduee
waler (low volumes and velocities, morease sedimentalion. aller dissolved oxygen
levels. and expose mussels lo the wir and desiceation,” ™

Freshwater mussels are meredibly susceptible 1o sediment loading.  Studies
have shown that “[olne of the most ubiguitous factors that may adversely allect
mussel populations 1s excessive sedimentation vaused, i part. by poor kmd-use
practices. |'xcessive sedimentation has been suspected as a cause of unionid

o

mussel declines since the late 1800s.”™" Musscl speeics in the projest arcas
such as the Janes spivmossel, which has been extirpated trom 90 percent of irs
historic range—have experienced precipitous declines over the past several
decades dve 1o development ol the region. These species have a very restneted
distribution, and are therefore ineredibly snseeptible to water-gualine impacts,
sinee they are limited 1o areas of unpolluted water with clean sand and cobble
hottom sediments. ™

In us dralt CIS. the Commission has [ailed 10 adequalely consider the

dawnstrean aimpacrs of the proposed activities. These activities have the porential

W See id at 1-23% (“Traffic on...roads may deposit sediment on the road surface which

vould travel into the creck during rain events. ™).

sl

" DBox. 1B. Mossa, J. Ssdiment. land uvse, and frashwater mussels: prospects and
problems. J. M. Am. Benthol. Soc. at 100, 18(1):99-117 (1999).

" EWS, James Spinviussel (Plearobeme coiling) Recovery Plan @ 3 (Sopt. 24, 1990),
hittps.ifatitg, sc.eqov.usda, govireferences public W Vi James_Spinymussel_Recov_Plan.pdf.

146

Companies/Organizations Comments



19%1-2

COMPANIES/ORGANIZATIONS COMMENTS

CO86 — Southern Environmental Law Center (cont’d)

CO86-5
(cont’d)

lo mercase sedimenlt loads not only from slrcam-crossing construclion acliviies,
but fromn the loss of rparan vegetation which will lead to inercased erosion and
sedimentation.

Excessive amounts ol sediments, especially Une particles that wash into
streams, ean affect mussels through multiple mechanisms.  Vine sediments can
lodge belween coarse grains of the substrute 1o form a hardpan layer, thereby
reducing interstitial How rates.” Silt and clay particles can also ¢log (he gills ol
mussels."™ interfere with filter feeding,"! or affect mussels indirectly by reducing
the light availuble for photosynthesis and the production ol [ood iloms.*"

Much ot the region contaims ecological communities charactenzed by thin soils
and exposed parent material that result in localized complexes of bare soils and
rock, herbacecous and'or shrubby vegetution, and thin. olien stunied woods and
gparse woodlands with shallow, drenght-prone soils. Other arcas are characterized
by rugged, meuntainous terrain with steep hills and ridges disseeted by a network
of deeply incised vallevs. These communities are susceptible to erosion from

activilics thal remove vegelation and disturb soil. Construction activitics therelore

2 Gordon, NL 1T AL MeMuhon, and B 1. Finlay-Son. 1992, Stream hydrology: un
inwoduction for ecolegists, John Wiley and Sons, New York.

"¢ Ellis. M. M. Crosion silt as a factor in aquatic environments. Ceology, 17:29-42
(1936).

Aldridge, D. W. et al. The eftects of imtennittent exposure to suspended solids and
furbulence on three species ol lresh-water mussels. Environmental Pollution, 45:17-28
(1987).

™ Davies-Colley, R, L. C. W, ITickev. 1 M. Quinn, and P. A, Rywn. Fifeets of clay
discharges on streams: 1. Optical properties and epilithon. Tlvdrobiologia. 242:215-234
(1992).
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have the potental 10 cause substiantial sediment discharge mlo reeciving walers
that provide habitat for endangered mnssels.

While we support the ellorls o mmimize impacls o imperiled treshwaler
musscls through relocation, the dralt TIS docs not provide an adequate analysis ol
the harm that this might canse to mussels, or the cumulative impacets such efforts
may have on mussel populations. Removing mussels [rom streums and rivers will
reduce the population in (he waterbodics, potentially waking it harder lor those
species to reproduce. This impact is especially significant in light of the fact that,
as the Commission acknowledges. mussel populations arc already 1solated. highly
tragmented. aud often experience low genctic viability, Morcover, given the draft
E1S’s acknowledgement that fish-relocation activities are viewed hy the FWS as
“luke” requinng lormal consullation. there is no justilication lor relusing lo
engage in additomal analvsis and formal eonsultation with respoet o freshwater
mussets."”

The draft KIS also fails to address where mussels would be relocated to. and
whether these other rivers or strcums are threalened by development activities that
conld pase a risk of harm to relocated mussels. In faet, the draft ITTS srates that
this malter is still under review, and thul a final plan has nol vet been developed. *™
[t was therelore arbitrary Lor the Commission 1o conelude that the Projeet 1s not

likelv to adverselv affect listed mussel species. given that the details of the

W DEIS a1 44226,

M et a4-236.
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(cont’d)

relocation ellorls huve not been provided, and no analysts ol resulling impacts has
been made.

Furthermore, it remains unclear what the geographic scope of the relocation
cltorts will be. Relocating only those mussels that are lound in the immediate arca
of a river erossing may reduce the harm to those individuals, but it would de little
lo prevent impacts to mussels downstream. which may be harmed by increased
sediment. Studies and malysis indicate that theeatened and endangered wuatic

. . . . . . . A0S
species are most susceptible when they are within 10 river miles of a project.™

- anderson. R. M., Tavzer. I B.. & Gordon, M. . (1991). Recent catastrophic docline

of musszls (Bivalvia, Unionidae) in the Linle South Fork Cumberland River, Ky.
Brimlevana. (173, 1-8.. Layzer, J. D & Andergon. R M. (1992). Inpacts of the coal
industey on rare and endangered aquatic organisms of the upper Cumberland River Basin.
Ey. Dep’t of Fish and Wildlile Res; Warren Jr, M. 1. & Haag, W. R, (2005). Spatio-
temporal panerns of the decline of freshwater mussels in the Little South Fork
Cumherland River, USA. Hiodiversity & Conservation, 1306), 1383-1400; Houp, R. K
(1993). Observations of long-lermm oTects of sedimentalion on freshwater musscls
(Mollusca: Unionidaz) in the North Fork of Red Hiver, Ky, Transactions ol the Ky,

any of Soionce, 330340 9197, LS. Eovil, Prol. Agency. (20023 Clinch and
Powell Valley Walershed Feological Risk Assessment, EPAGOR-01030; Newton, T
J. & Budsch, M. R (2007 Tethal wnd sublethal clfects of ammoma o juvemle
[ampsilis mussels (unionidac) in sediment and water-only exposures. Envil, Toxicology
and Clermistre, 26(10), 2057-2063: Vannote, R. T., & Mishall, G. W, (1982). Fluvial
processes and local lithology controlling shundance, structore, and composition o musscl
bids. Proveedings ol the Nut'l Avad. ol Scienees. 7913), 4103-4107. Pond. G 1.
Passmore, M. T.. Borsuk, T. A., Reynolds. 1., & Rose. C. T (2008). Downstream offects
ol mowtantop coal mning: comparing bivlogical conditions usmyg Gomly-and gonus-
level macroinvertebrate bioassessment tools. Journal of the N, Am. Benthological Soc’y,
27(3), T17-737, Jenkinson, 1 J. (2005) Specitic gravity and freshwater mussels,
Ellipsaria, 7, 12-13; McCann. M.T. & Neves. R.J.( 1992). Toxicnty of coal-related
contaminants to early lite stages of treshwater mussels in the Powell River, Va. Va.
Coop. Fish and Wildlile Rescarch Unit, Dep™t ol Fisheries and Wildlile Seicnees.
[tesearch Worlk Order No. 23 for FWS, Asheville Field Oflice, Aug. 1992; Kitchel, H. E.,
Widlak, L C.. & Neves, L (19810, The impact of coul-mining waste on endangered
mussel populations in e Powell River, Lee Counly, Va. Report o U Vaa State Water
Conirel Bd, Richmond. Ahlsiedt, 8. AL & Toherville, 110 (1997). Quaniitative
reassessiment of thie freshwater mussel fauna i the Clineh and Powell Rivers. Tenn. and
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CO86-5
(cont’d)

The sediments and pollulants that harm these speeics are most prevaleat wilhin
this 10-mile arca. As a result, in order to fulfill its obligations nnder NISPA and
the ESA, the Commission must consider impacts to listed mussel species within
this 10-mile arca.  The druli EIS. however. does pot discuss the extent ol
relocation  efforts, or impacts from sediments downstream  of  construction
aclivilies. The drafl FIS notes thut the applicunts would attempt to minimize hurm
by wsing sill curtains; however, there iy no malyvsis regunding the impacts these
may have on the aquatic environment, and there is no discussion regarding how
much scdiment would siill be deposited into streams. and what impacts this
sediment would have on listed mossels,

We are very concerned by the Commission’s failure to properly analyze the
polenlial mpacts o [reshwaler mussels. 11 is elear tbat FERC docs nol vel have

sufficient information on mussel specics, given thar the draft 118 stares thar habirat

Ya. Conservalion and mgmt. ol lreshwater mussels )L Upper Miss. River Conservation

Comm.. Rock Tslamd. T, 72-97; Bukhead, N, M. & Jelks, TL T (2001), Fileets of

suspended sediment on the reproductive success of the tricolor shiner. a crevice-spawning
wimove, Transaetions of the Am. Fisheries Socv, 13005), 959-968: Sutherland, A. B &
Mever. I L. (2007). Effects of increased suspended sedimemt on growth rate and gill
condilion of two soulhern Appalachian minnows, Envil. Biology ol Fishes, 8U(4), 389-
4013; Jones, L. B, Ilelfman, G. 8. [aper. J. Q.. & DBolstad, T. V. (1999). Effecrs of
riparian  torest removal on lish assemblages in souhem Appalachian  sireams.
Conservalion Biology, 13(6). 1454-1465; Swherland, A, B, Muki, [, & Viaghan, V.
(2008). Eects of suspended sediment on whele-body corlisol siress response ol two
southem Appaliwhizn minnows, Erimonax monachus and Cyprinella palactura, Copuia,
2008(1), 234-244: Zumor, R M. & Grossman, G. 1. (20070 Tudndily aeels Moraging
sueeess ol drifl-lecding rosyside dace. Transactions of the Am. Fisheries Soc'y, 136011
167-176; Newcombe, C. P, & JTonwsen. T0. (1996). Chamel suspended sediment and

tisheries: a svuthosis for quantitative asscssment of risk and impact. K. Am. Joumnal of

Fisheries Mg, 16(4), 693.727 Noweombe, C. P, & MacDonald, T, T (1991 ). TiTeels
of sospended sediments on aquatic coosystoms. N, Am. Journal of Fisheries Mgmm.,
111, 72-82.
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CO86-5
(cont’d)

assessments are ongoing “in 21 walerthody crossings in Virginia, | walerbody
Wesr Virginia on ... [the Atlantie Coast Pipeline], 1 waterhody in Wesr Virginia
on ... |the Supply Header Project]. and 31 walerbody crossings in North
Carolinal.]” while “approximately 17 waterbodies in Virginia. and 7 walerbodies
in North Carolina” have yet to be surveved and will not be completed until June
201799 Ag explained above, completed survevs are necessary Lo underlake the
“hard look™ that NEPA requires, ws well us o comply with the ESA, vel the
Commission has made a “not likely to adverselv affect” determination without
cven knowing all of the places where mussels can be lound.

Furthermore, while the Commission acknowledged the potential for harm to
mussels from water withdrawals. it failed to consicler alternatives to the proposed
action. as NEPA requires, and 10 meaninglully assess the harm thal could resull.
The draft 118 states that “Arlantic and 111 wonld moniter water levels during
withdrawals for hvdrostatic testing and 11DDs and ensure that they do not execed
25 percent of the waterbody's discharge| .| Uhere is no analvsis. however. as to
why 23 percent is the appropriate turget, or what impacts a 25=pereent reduction in
flowe may have on lisred nmssels. The Commission needs o consider alrematives
lo this 25-percent limiL. since it may be possible and environmentully benelicial 1o

limit withdrawals further 1o perhaps 10 percent ol [ow. Thal is the very purposc

W DEIS w1 4232,

7 1t at 4-238,
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CO86-5
(cont’d)

ol NEPA 1o require consideraion ol impacls and alternatives  vel  the
Commission makes no attempt to do so in the draft 1:18.*

Rather than address Lhese issues in the draft EIS, the Commission atlempls (o
shill responsibility onto the applicants. requesting that Atlimbic “conducl an
altemnatives  analysis  reparding  water  appropriations  and  discharges  for
walerbodies where [ederally lisled species or species under lederal review may be
pmscnt[.]"m The failure ol the Commission to include this altematives anal vsis
in the draft 1{1S renders it incomplete. Moreover, the Commission concludes its
divcussion ol lreshwater musscls by stating that “Atlantic and DTI should consult
with the I'WS and other appropriate agencies o identily the conservation
measures that would be implemented to avoid or minimize impacts on federally
listed and under review mussel populations that may be documented in 2017,
This sratement is indicative of the lack of analvsis in the draft B18, as well as the
Commission's failure to folfill its dutics under the LSA. As prnvate partics, the
applicants are not subject to the analytical and consultation requirements of NEPA
and the ESA: instcad. it is lhe Commission. ay the lead federal ageney on this

proposal, that has doties to fultill under hoth laws.

¥ purther, the drall EIS states that “FWS$ has recommended that no water appropriations
oceur in walterbodics where Tederally listed specics or species under leders] review may
b present ] i, yel TTRC dows not state whether this directive will be Tellowed
60 oy

id

Al
i,
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CO86-5
(cont’d)

In short, the Commission’s delcrmination that the projecls are nol hikely 1o
adversely affeet lisred mussel species is not supported by sufficient analvsis in the
draft KIS, Indeed, the Commission admits that it will have Lo “re-evaluate this
delermination upon receipl ol pending survey results and proposed conservation
measures.” ! In order to satisfy the requirements of NJiPA, the Commission must
prepare a supplemental drall FIS once the relevant surveys and conservalion
weasires are complete, Aud i order wosutisty the requirements of the LSA, (he
Commission must engage in formal consultation regarding the projects’ impacts
on [reshwater mussels.

H.  The draft EIS's analysis of potential impuacts on the Roanoke
logperch is inadequate.

We support the Commission’s determination that the projects are likely 1o
adversely alleel the Rounohe lugperel, Towever. the dralt LIS Luls o adequately
assess the polential impagts 1o this speciey, and provides msullicient information
on which to provide comments.  The Commission has therefore not fulfilled its
NEPA obligations o ke a hard Jook at the impacts. and o provide a meaningful
opporuily lor public participation.

The FWS recovery plan for the Roanoke logperch specifically identifies a need

wdl2

1o “reduce crosion md exeessive slream sedimenlation. ‘nder the pln,

A -
Y

T FWS, Roanohe Logpereh (Percing rex) Recovery Pln ol 17 (Mar. 20, 1992),
hmtps: www fiws. gov northeastsvirgimaficld pdf PARTNERS longleat’ pinelogperch roc
overy_plan.pdt,

153

Companies/Organizations Comments



897 1-Z

COMPANIES/ORGANIZATIONS COMMENTS

CO86 — Southern Environmental Law Center (cont’d)

CO86-5
(cont’d)

“[h]ighest prionity should be placed on reducing the quantity of sill cnlening the

North Lok Reanoke, Noftoway, and Pigg Rivers, ™"

ITowever, the pipeline
would cross the Roanoke River drainage, as well as a Roanoke-logperch prionily
arca loculed in Dinwiddie. Notloway. and Brunswick counties. and would use dry-
crossing methads on ten waterbodies with suitable habitat, which would result in
direct impacts lo individuals as well as increused sedimentation ol logperch
labitat.

The draft EIS fails to assess the impacts of these activities on the Roanoke
logperch. The decument docs not state how many lincar feet of stream bank will
be impacted during construction, and how many feet will be permanently
maintained as grassy andor shiub vegetation after construction. Riparian forest
permanently climinated [rom the vpper Roanoke River druinage or olher prionty
arcas conld have a devastating impact en the species, yer the Commission fails to
identifv or address these concemns.  The Commission further fails to identity the
potential for spills to occur, and the potential impacts on the species. stating only
that “[alecidental spills ... may ocewr” and “could harm”™ the specics  vel no
specifies or analvsis are provided, ™

The lack of any meaningtul discussion of the impacts Lo Roanoke logperch
from spills and sedimentation, md the potential means of miigating these impaets,

renders the dratt 1118 incomplete. [t remains unclear how the projects’ proponents

M DEIS at 4226,
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C086-5
(cont’d)

will avord such impacts, and what thal might mean [or the overall impaets ol the
projeets on the emvironment.  For example, it may be that throngh formal
consultation 1t is delermined thal altemalive roules or stream-crossing melhods are
neeessary (o miligate impaets. vel since the dralt LIS does not discuss Ihese
matters, there is no opportunity for the public W provide comment.  The
Commission musl supplement the drafl ET8 with a lull discussion ol the impacls to
his speeies, mud provide an opportunity Lor mesninglul public purlicipation.

1. The draft EIS's analysis of potential impacts on the Madison Cave
isopod is inadequate,

We support the Commission’s delerminalion that the projects are likely (o
adversely affeet the threatened Madison  Cave isopod, reguiring  formal
consultation under the ESA. However. once again the Commission has failed o
provide sullicient mlvrmation oo wlich o buse public comments. The Madison
Cave 1sopod is ineredibly suseeptible (o hurm Irom conlamination ind allcralions
of the hydrologic conditions within the subsurface karst habitat on which it
depends. The Commission has acknowledged that it is possible that impucts
assoviated with construction activilics could huve population level elleets on this
species|.|” vet the draft 1115 does not make any attempt to quantify those impacts
or discuss how they might impact the spcsics."”

Morecover, pertinent information on the impacts to the species has not been

pravided for public comment. "I'he Commission has requested that the applicants

M L, ar 4-230,
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CO86-5
(cont’d)

ile o “revised Karst AMitigation Plan, developed in coordination wath the
appropriate agencies that takes into account mknown underground feamres,
porosity, and connectivity of these subterranean syslems. and the polential
implications 10 sublenuncan  obligate  species, such as the Madison Cave
isopod.”™™® It is not clear how the Commission has analvzed the cumulative
environmental impacts ol the projects. given lhe lack ol such essennal
mtormation,  The Commission wust accordingly supplement the dralt LIS with o
full discussion of the impacts to this species, and provide an oppormnity for

meaningful public comment on the updated Karst mitigation plan.

J. The draft EIS's analysis of potential impucts on the ruséy patched
humble bee is inadequate.

Aller a four-vear wait, the 118, Fish and Wildlile Service listed the rusly
putchied bumble bee us endmgered on Mareh 21, 20077 In anticipation of the
listng, the drali CIS purporied (o evaluale the projects” polential impacts on the
species, asserting that “Atlantic and 1311 may affect the rusty parched bumble bee™
but are “rot likely fo adverscly affect 1h[e] species.” "' This conclusion, however.
was ul wdds with the hmited evidence belure the ageney, According o the drali
KIS, for instance, “|¢|onstruction of ... [the pipeline| would temporarily impact

about 74901 acres of pollinator  habilat  (including lorests, serub-shrub,

41¢ ;&r.
M7 82 Fed. Reg, 10,285 (Feb. 10, 2017).
R DEIS at 4240,
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(cont’d)

] 19
grusslandsherbaceous. barren land. woody wellands. and emergzent wellands).™

Despite the seale of this harm, the draft 1S declarcs—withont ciration or
supporl—that “|l|he temporary loss of this amount of habital would not
signilicantly alleet the overull availability ol suilable habiat and would not result
in a detectable or measurable impact on an individual’s ability to find roosting,
toraging. or breeding habitut”** The drufl is similarly dismissive ol the fact that
“Ih)ibemativg yueens and colonies may be locuted in ... [the] project arcas,”

=2l

stating only that “the potential is low and discountable. Given the highly
imperiled status ol the rusty patched bumble bee, more inlormation and analvsis is
requived,

Ultimately, the draft F1% relies on Atlantic and IX1''s incorporation of a forb-
seed mixtre nto Lheir vegelative "Restoration and Rehabilitation Plan.” which 1
sl subjeer to revision, to assume that anv effects from the projects will he
sufficiently mitigared."™  [lowever, applving a forb-seed mixture as the only

method of mitigation is insutficient, as it does not begin to address other potential

project impaels acknowledged clsewhere in the dralt EIS. The dralt EIS admus.

Y gl
P See also id (acknowledging that “noise or presence of humans and equipmeam
involved in construction activilies may cause loraging rusty-paiched bumble bee|s] o
divert Trom the arcal.|”™ bl arguing that “[1]he resulling response would be lemporary
disturbanee that would not have a measurable or detectable effect vn an individual's
survivorship or reproductive eapacity™ and, “|als such, the potential impact would he
msignilcantl and would nol vesult in harassement or an adverse impact”™).

11 .
it

T At -6, id at 4-133 10 4-155.

Companies/Organizations Comments



Lyl-Z

COMPANIES/ORGANIZATIONS COMMENTS

CO86 — Southern Environmental Law Center (cont’d)
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(cont’d)

[or mstance, that lorest [ragmentation will occur as a resull of pipeline
cemstietion and thar “|flragmentation of forest habitars is often assoeiated with
increased invasive species|.|"* 1l goes on 1o acknowledge, in the verv next
sentenee. that “[ilnvasive species cun alse greatly impuet pollinator specics such as
.. rusty-patched bumble-bees|. "' All told, in arbitrarilv declaring that the msty
paiched bumble bee is not likely Lo be adversely allected by the pipelines, the

Commission Lell short ol its ubligations under NEPA and the LSA.

K. The draft EIS s analysis of potential impacts on “under review™
species and migratory birds is inadequate.

The dralt EIS acknowledges that there are [ive proposed critical-habitat
designations in the project arcas (for distinet population seaments of the Atlante
slurgeon. discussed above), as well us six species under review for listing (the
Meuse River walerdog. Curoling madiom, Chowanohe cravlish, vellow lamce
mussel. Atluntic pigloc mussel, and the green [oaler). Like its analysis ol olher
issues, however, the draft I[S’s assessment of the likely impacts on these species
and designutions was inadequalte.

The Commussion’s determinations lor the under-review species lack the
substantive analvsis NEI'A and the IXSA require to understand how species will he
impacted, and (o Lully assess the environmental efleets of the projeets. There is no

analvsis as to whether the projeets could adversely afteet these species and make it

1t 2166

41,
i,
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(cont’d)

more Likely that they would need 10 be histed under the ESAL Tt 1s also not elear
whether and how the Commission wonld fulfill irs duty to conference with IFWS
on these species.

The dralt CIS similarly [ails 1o analyee und disclose the projects’ potential
impacts on migratory birds. The Fish and Wildlife Conservation Act mandates
thut FWS creatle and mainlain the Birds ol Conservation Concem (or “BCC™) list,
the goal ol which “is to prevenl or remove the need lor additional ESA bird
listings by implementing proactive management and conservation actions and

. . 428
coordinating consultations|.]

Specilically, birds included on the BCC list are
“birds that way warrant pretoction under the LSA m the tuture it conservation and
management efforts are not focused on them|.[*™* Although the “Migratory Bird
Plar” provided by the applicunts does provide a complele list of BCC i the
region, it is notably lacking in any analvsis of whether the prajects mav further
threaten listed birds and push them roward listing under the LSA.
L. The dralt EIS fails to assess potential impacts on state-designated
species, including the Nastern tiger salamander and the Novthern
coal skink.
In keeping with its deficiencios on other fronts, the dratt 118 also fails to assess
the prajeets” potential impacts on specios that have heen designared as sensitive or

imperiled by stales in the region. According Lo the dralt. “[d]ue Lo pending survey

resulls, pending conservation measures, and consullutions with (he appropriate

1 2157,

A6 1 at 44158,
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(cont’d)

[ederal and stule agencies, in parlicolar with regard 1o bat spocics and  bat
hibhernacula, subtervancan ohligate  speeies, and  aquatic  species, ... [the
Commission’s| determination regarding the overall impacts on state-hsted and
sensilive specics is pending”' Rather than awaiting this essential information,
hawever, the draft 118 simply “recommend|s| that ... |plrior to the close of the
draft FIS comment peniad, Atluntic should file wilh the Secrelary un evaluation ol
he impuels and spevies-specific conservation measures, developed i coordination
with the applicable federal and state agencies ... . for .. |65 listed| species ..
where Adantie has identilicd potential impacts. andsor where the appropriate
ageney las requested addinonal analysis or conservation measures.”™"™ This look-
into-it-later approach, as previously explained, is impermissible under NEPA.

The drali EIS's Gulure o meuninglully evaluate the projects” ellcels on stale-
listed species is particularly eomceming with respect to the castern tfiger
salamander.  According to Virginia's Deparnment of Game and Inland lisheries,
the eastern tiger salamander “can be considered extant in only two sites™ within
the stute  including onc in Augusla County, which would be burdencd by 56.1

miles of the Atlantic Coast Pipeline.’™ As a result of its “very resrricted” range in

7 at4-267.
4% . . .
e 4267 42609,

v Dept of Game and Inland Fisberies, Easiem Liger Salamander (2mbysiomo
fgrmon tigeomon), hips:Swwwedpifvirginia pov/wildlilfednlormationicasterneliger-
nent 21 DELS al 2-4 (Table 2.1.1-1) (indicating that

sulamunder, mcluded ux Allac
Augusia County would house nearly a wnth o the Atlantic Const Pipeline’s 1ofal milss
more than any other couty). See ufso DEIS wt S-43 (reporting that the spocies has also
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(cont’d)

Virgma. the species was lisied as “Staie Endungered™ on October 1. 1987. 7" 1
remaing on Virginia's “Rare Animal 1ist” today."!

Despile the easlern liger salamander’s precarious status in Virginia. the draft

-,

EIS gives it lillle attention. The document reparts that “2016 surveys completed at

549 wetland features ... |identified| ... four sites ... as moderate habitat and one as

422

high; one larval tiger salamander [was also] observed| ] The drall noles. oo,

that the species 1s “[u)ssociuted with the Big Lovels-Maple lals Conservation Site

and at isolated wetlands in Sherando Quad. which are in proximity” to the Atlantic

A

Coast Pipeling.*™ And the dralt EIS concedes that the pipeline could harm the

salamander, ¢xplaining that:

The greatest threat to this species is the loss of
breeding ponds and adjacent woodlands.  Direct
mmpacts on breeding  habitat  include  temporary
sedimentation and potentially long-term alteration of
hydrology  asseciated  with  the  smkhole  pemd.
Removal ol adjocent malore forests would reduce
lerrestnial habitat available 10 adults.  Conslruction

hoen identified in neighboring Nelson Counly, which would also be erossed by the
Atlantic Coast Pipeline).

B va Iept of Giame and [nland Fisherics, Fish and Wildlite Infu. Serv., lastem Tiger
Salamandar.  hips:ivafivis dif virginia.govi twis/ NewPages: VaT WIS booklet chapters.
asp?chapler=1d&chupterName=Entire&hoyva=20052&version=172534pl=1 dess=1,
mcluded as Attachment 22,

By, Dept of Conservation and Reercation, Nut, Herlage Res. of Va: Rare Animals
(Feb. 2016}, wt 12, included us Altachiment 23

TEDEIS a1 843,

433 o

4e
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(cont’d)

acliviics could also Itagment or isolate sulamanders
. . . . . 45
Iroan their brecding or termesinal habalat, H

Ultimately, however, the draft 1115 prants the eastern tiger salamander only a
promise of [uwre studies and conservalion measures, omitling the verv ananlvsis
that NEPA requires, f3

The draft EIS does even less in assessing the potential impacts on the northern
coal slink. Like the custern tiger sulamander. the coul skink 1s “[rlarchy

SR KT

encenmtered in Virginial: | it has sccordingly heen listed by the stare as

ndd

“rare. While the species may be found in [our of the counlies that would be

crossed by the Aulantic Coast Pipeline  Augusta, Bath, Ilighlind. and Nelson

i k=56,

" rd at 8-43 (“Additionul surveys are pending al 1.4 miles and are anticipated 10 be
completed in June 2007, . VGTT hag vecommended avordance of occupied wetlands
with 3M-meter butfer. Tending VDGIF review of survev results and recommended
conservation measures.  The GWNT hag recommended additional survevs of sinkhole
ponds on the GWNKTL.]"x /4 at R-56 ("GWNF recommended additional survevs of
sinkhole ponds within the GWXNY, and o 1,000-foot buller of all sinkhole ponds
regardless of presence as they mav serve as brezding habita,  Arlanric contioues 1o
consull with the GWNE with regard 1o the conservalion measures for this species.™): il
al 4-733 4-254, 5-39 (YR |eccommend|ing| that .. [plrior o the close ol the drall EIS
comment peried, Atlantic shonld lile with the Secretary and GWNF a revised GWNF
[Locally Rare Species Report that ... provides results ol sinkhole surveys on the GWNE in
velation o the castern tiger salamander, and any other locally rare species that may use
sinkhole ponds as habitat.™).

14l aL R-55.

¥ Va. Dep't of Game and Inland Fisheries, Fish and Wildlife Info. Serv., N. Coal Skink,
hups:valwis dgil virginia, gov fwisiNewlages/ VaF WIS _booklel_chapters.asp?chapter—
I4&chaprerName Eurire&bova 030003&version 172583&pf 1&ss 1, included  as
Attachment 24,
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CO86-5 the dralt EIS [ails 1o evaluate the resulting clleats. ™ Insicad. the draft simply
(cont’d)
declares that any “impaets would he localized and adjacent habitat would be
available. ™ ¥ NEPA requires more,
VL WATERS AND WETLANDS
C0O86-6 Ao Impacts to streams and wetlands ave not minimal and cannot be

permitted under NWI’ 12,

The draft KIS outlines widespread and significant adverse effects on streams
and wetlands, particulurly lorested wetlands, in the pipeline’s path.  In Nerth
Caralina, the proposed impacts to wetlands exceed the amount of impacts
approved in each of the last 10 vears™ The draft KIS reports that the proposed
pipeling would alleet 451.3 acres ol wetlundy in (he state, meluding 136.1 acres

permanently. "1 i rginia, the proposed impaets wonld hkewise be substantial.

From 2010 o 20135, lhe slate approved impacts lo 688 acres ol wetlunds. an

BB DEIS al R-33. See wlse The Wildemess Soc’y, Virginias Mountain ‘Treasures al 47,
included as Attachment 235 (noting that “[t]he Coal Skink, a tiny lizard of the forest floor
that is vonsidered “very rare and imperiled” in Virginia, is known 1o occur” on Hankey
Mountain, which is near the plumed route of the Atlantic Coast Pipeline).

Y DEIS aL R-55. See ofso jd. (asserting that while “|t |here is potential for mortality or
mjury during constroction[.] ... it is anficipated that skinks would move out of the
construction area™).

HY See Attachment 26 (chart listing wetland impacts approved in North Caroling
between 2007 and 2012).  For purposes ol this stalement, one extraordinarily lage
project approved in 2008 is excluded from caleulation. From 2007 fhrough 2016, North
Carolina approved impacts to 1,734 acres of wetlands, an average of 173 a year. NC's
approved wetlund impacts were less than 136 aeres in 4 of the 10 vears,

M See DEIS at 4-120,
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COB86-6

It should be noted that much of the temporary and permanent wetland
impacts are associated with access road use, and most access roads are
existing; therefore, wetland impacts are overstated. Review each USACE
and state wetland permit application for precise wetland impact information
and mitigation requirements.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-6
(cont’d)

averuge ol 115 acres o yveur and never more than 146 acres. " The druft EIS
reports that the praposed pipeline would affeer 309.5 acves of wetlands in the state,
including 88.1 acres permanently, ™

These lurge-scale impacts muke NWP 12 inapplicable. NWP 12 can only

lawtully applv when the regulated activity causes “emlv minimal individual and

. - : il e : - .
cumulative environmenlal impacts.” Permitling multiple years™ worth of

wellund impuets is nol md cannol be considered a “minimal” adverse clleet.

When deciding whether a project has minimal adverse environmental effects
under NWT 12, the district enginecer must consider “lhe environmental sclting in
the vicinity of the NWP activiry, the type of resouree that will be affected by the
NWI* activity, the functions provided by the aquatic resources that will be affected
by the NWP acuvily, the degree or magmitude o which the aquatic resources
perform thase funetions, the exrent that aquaric resonrce functions will be lnst as a
result of the NWP activity (e.g. partial or complete loss), the duration of the
adverse etfects (temporary or permanent), the importance of the aquatic resource
[unctions (o the region (e.g., watershed or ceorcgion). and mitigation required by

the distriet cnginom-."“”’

e hment 27 (chart listing wetland impacts approved in Virgima from 20140 to
2015,

7 See DEIS aL 4120,
M 33 CFR. § 323.2(h)( L)

M 82 Ted. Reg. 2005 TLS. Anny Corps of Fagimeens, Decision Docurment: Nutionswade
Permit 12 at 43(Dee. 21, 2016), Ittp:www. usace.army. mil:Portals:2/docs/ civilworks,
nwp 201 2ANWP_12_2012.pdt.
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CO86-6
(cont’d)

Here. cuch ol these Lwtors supports linding that the proposed environmental
effects are not minimal. First, the environmental sefting supperts finding thar the
ellects are not mimimal. For example, significant rare wellands in both the Spruce
Creck Tributary Conservation Site und Mcherrin River and Fountains Creck
watersheds are threatened by the pipeline.™™® Not only are the proposed impacts to
particular high qualily hubitats. the overall totul acreage ol wetlands alTected (as
desenbed ubove) signilicantly exeeeds the mmual average lor cither North
Carolina or Virginia.

Sceond. the type of resources that will be allected  including high value
habitats and torested wetlands  and the tunctions they provide support finding
that NWP 12 does not apply.  As reflected in the draft EIS, the waters and
wellundy i the path of the pipeline provide valuable habital. The pipeline would
croas throngh the buffer zeme for a highly valable Central Appalachian 1.0w-
Llevation Acidic Scepage Swamp within the Spruce Creck Conservation Site m
Virginia, which the state of Virginia has assigned a high biodiversity ranking as an
indicator of its ranty and quality, ™ The pipeline would also cross the Mcherrin
River and Vounraing Creek warersheds, located in sontheasrom Virginia, which are
parl ol lthe Nature Conservancy’s Albemurle Sound Whaole Syslem project area

and “Uecontain large el lorested wetlunds that support high levels ol use by

HE Cee DEIS a1 4-117.
M7 See DEIS al &117.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-6
(cont’d)

mugratory and brecding birds and provide execplional migralory [ish spawning and
mirsery habitats.™ ™ e pipeline would also cross throngh habitat for several
species of concern or listed species in Virginia and North Carolina, including the
Aulunlie sturgeon, the Roanoke logpereh, the Orangelin madiom, the Neuse River
waterdog, and the Chowanoke crayfish,™”

Third, the degree of impucts and their duration require tinding that NWP 12
does not apply.  As discussed above, the more than 1000 acres ol wetlands
impacts is significantly greater than the annual average for Virginia and North
Carolina. The dralt EIS acknowledges that a signilicant part of those impacts will
be permanent  ¢liminating 231 aecres of forested wetlands, ¥ Eeen those
“temporary’” impacts to forested wetlands. which by definition have trees more
than 20 [eetl tall and a mature canopy,™ will be very long-term. '™ The drall EIS
comeedes that “|gliven the species that dominate the farested wetlands erassed by
the Atlantic Ceast Pipeline and the Supply lleader Projoer, wecovery to

preconstiuction state may take up to 30 years or more. " Such impacts are not

% DEIS L 4-118.
M7 See DEIS at 4-179. 4-180, 4-182, 4-133,
FEDEIS at 4-120.
UKL at 4117,

201 hvdrelogy s not maintained. the ellects of the project will be much greater, As
discussed suprec Section 111, the propesul outlined in the drall IS dees not provide any
assoranes Dt veetlund hydrology will b imanitamed or meonilored.

T2DELS u1 4-122,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-6
(cont’d)

lemporary and require Onding that the project will have more 1han minimal
adverse etfeets.

Finally, no miligalion has been proposed Lo dale.””* The draft KIS simply
proposes 1o lile a copy ol the approved mitigation prior lo construetion. Therclore,
the information provided cannot support a tinding that application of NWP 12 is
appropriate.

B. Tmpacts to forested wetlands are losses of Waters of the U.S. that
require an individual permit.

NWP 12 ulso docs not apply because the proposcd impacts lo [oresied
wetlands require an individual permit. An individual permit is required if any part
of the pipeline does nol meet NWP 12 requirements.™  Here. Lhe drail EIS
concedes that pumerous impacly exeeed the 0.5 acre threshold and disgualify the
praject.

Based on the Corps™ definitions, it is clear that permanent elimination of the

. . . . i
torested welland use is u “loss of walers™

By delimtion, wetlands “that are
pemrmently adversely allected by filhing, {looding, excavation. or drumage

because of the regulated activity” are lost." Those “Iplermanent adverse effects

FEDEIS at 4124 to 4-125.

1 See 33CFRL § A30.60d) (stuting that individual parts of 4 broader project can only he
permitted wder KWP il they have independent utility ).

PE 82 Fed. Reg, 2006,
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CO86 — Southern Environmental Law Center (cont’d)

C086-6
(cont’d)

% The loss of 1 use includes the

melude . .. changing] the use ol a waterbody.
climination of “certain functions and services of waters . .. such as discharges of
dredged or [1ll matenal into waters ol the Uniled States thal will convert a lorested
or scrub-shrub wetland to u berbaceous wetland in a permanently maintained

“In finvivonmenral Defense Fund v Tidwell, the 1).8. District

aed B

right-of-way.
Court lor the Fastem District of North Carolina tound thal a similar conversion ol
u ywatnp Lorest W a pine plinfution constilited a climge in use under the Act fe
This interpretation is not only required by the Corps™ definition. it is mandated
by the Clean Wauler Acl. The objective ol the Clean Waler Ael iy o “restore and
maintain the chemical, physical, and biological ntegnity of the Nation's waters,”
33 ULS.C ¥ 1250(a). The LLS. Supreme Court has interpreted this purpose as “a
broud, svstemic view ol the goul of mamntaioing and improving water qualily . . .
the word integrity .. refers to a condition in which the namral structure and
Junetion of ecosvstems . . . |are] maintained.”™ LS. v. Riverside Bayview Homes.
Inc AT 28121, 132, 106 8, Ct 455, 462 (1985) (emphasis added) (internal
quotalion marks and citation omilted). When it comes o Torested wellands, “the
removal of all of the vegetation wemld destray the vital ceological fimetion of the

451

wellandds. Failing to protect Jorested wetland vegetution “would frusirate the

1% 2"'2’-

¥ 82 Ted. Reg. 33235,

166 £37 F. Supp. 1344, 1350 (K.D.N.C. 1992),

A Aveyelies Sportsinen s League, Lic. v Marsh, 715 F.2d 897, 922 (5h Cir, 1983).
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C0O86-6
(cont’d)

ceological purposcs of the CWA™ ind allow wadespread destruction ol the very
environmients the Aet is designed to proteet. '

Here, there 15 no question that foresled wetlands will be signilicanily degraded.
The drull CIS acknowledges that by “maintaining the right-ol-way . . . some ol the
functions (primarily habitat) of these wetlands would be permanently altered by
conversion to scrub-shrub andor emergent wetlands.”™* And ulthough the drall
LIS desenbes bmpaets W loresled wetlands outside of the might-ol-wuy  as
“temporary.” it is clear that the adverse effects are sipnificant and long lasting
“[Mmpacts on Lorested wetlunds would be much longer. and may include changes
in the density. type, and biodiversity of vepetation.  Given the species that
dominate the forested wetlands crossed by the Atlantic Coast Pipeline and the
Supply Header Projeet, recovery Lo preconstruclion slale may lake up 1o 30 vears
ar mare, "4

Morcover, almast all of the wetland impacts are to forested wetlands, Forested
wetlands account for “Ri percent of all wetlands impacted. and Y3 percent of the
permancnl welland imp;n.'ds."dﬁ The drult TIS concedes that “nearly all ol the
permanent forested wetland impaets”™ will climinate their wse as forested

wetlunds ¥

162 .‘-&;I
FDFIS at 1122,
16 sel.
1 DEIS at 4-125.
.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-6
(cont’d)

The acreage ol [orested wellands lost as a resull ol the permul signilicantly
exeeeds the 0.5 aere threshold for NWP 120 In Nenth Carolina, the prajeet wonld
permanently adversely alfect 79 wetlands greater than 0.5 acres; m Virgimia 3
wellunds would similarly be lost. ™ 11 “lemporary” adverse ¢lleets  which may
last more than 30 years—are included. 203 sites in North Carolina and 116 in
Virginia exceed the threshold.

In addition. many ol the purported Ysepuwrate and distant” wellands are, in laet,
in close proximity and cannot be considered separate impacts under 33 C.J°.R
§330.2(1). For example, welands identificd as warh0071-111 in Northampion

ARk

County, N.C. are listed separately m Appendix L, vet are in ¢lose proximity and

appear to all drain to the same stream.*  In Robeson County. N.C., wetland
impacls I very elose proximily (and that appear w0 border the sume sircam or
direhy™ are listed as separarely impacted ™' The same is e in Johnston Counry,
N.C."" and numerous other locations along the pipeline’s route. These and other
similarly situated wetlands are unquestionably part of the same system and cannot
be considered scparate and distant.  They certainly are not sulficiently “distnt”

such that the “distance between these erossings will || dissipate the direet and

167 See Attachment 28 (charl summarizing wellands impacts over .3 acres).

" See DEIS at L-20,

™ Kee Attachment 29 (Novthampton 1, Drawings FO06-07),

T Cew Attachment 30 (ruwing K178).

11 See DELS aL L-38 (describing impacts to wellands wrogl01s and wrog0u11),

3 Kee DEIS at L-30 (listing impacts to wetlands wioo012f through wico020f separately),
included as Attachent 31 (Deawings EO91-93 (showing close proximity of wetlands)).
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CO86 — Southern Environmental Law Center (cont’d)

CO86-6
(cont’d)

mdireel  adverse  environmenial  cllecs so that  the  cumulative  adverse
environmental effects are no more than minimal =

C. 'The draft KIS hopes, but does not ensure, that wetland hydrology will
be retained.

Based on the information available, NWI* 12 does not apply for an additional
reuson  nothing the drufl EIS ensures that wetland hyvdrology will be retained
The hest the deaft LTS offers is that contonrs would be restored “to the extent
practicable.” that trenches “may” be constructed so that they do not drain waters of
the ULS. and that wetland soily will enly be “restored o their original prolile 1o the
extent possible. "™

The Corps cannot assume hydrology will be maintaimed without a binding
obligation that can be monitored md enloreed. In Friendy of Baelk Bav, the Fourth
Circuit held that the US Army Corps of lngineers’ assumption reparding the
effectivencss of a mitigation measure, absent anv evidence that it would be
adequately enforced. was arbitrary and capricious.™  Specilically, the Corps
clanned that o No Wahe Zone would mingate (he impuets ol molonzed wautererali
to Back ay National Wildlife Refuge. The NLEPA document prepared by the
Corps. however, ollered no indication that the No Wake Zone would cver be

reeognized or followed by the publie, and thus provided no reasonable basis to

U8, Ammy Corps of Engineers. Devision Document: Nationwide Permil 12, supro
nole 343, aL 11,

T DEIS at4-121-22,
¥ Friends of Back Bay v. Linited Smtes Ay Corps of Eng rs, 681 F.3d 581, 588-89
(th Cir, 2012),

7
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CO86 — Southern Environmental Law Center (cont’d)

CO86-6
(cont’d)

conclude that the No Wake Zone would be an cllective mitigation ool
Assumpticms in the deaft LIS rthat hvdrology will he maintained are similarly
misplaced.

1), As proposed, the project does not comply with regional conditions on
NWPi12

The dralt EIS also cxposcs several instances in which the Adlantie Coast
Pipeline does not eonform to regional conditions for NWP 12 issned by the
Wilmington and Nortolk districts. The Wilmington District Regional Conditions
[or NWP 12 require thul construction through wetlunds “be accomplished wiilizing
dircetional drillinghoring methods to the maximum extent pr:lc.ticahle."’""' The
draft EIS. however, states that Horizontal Directional Drilling or bore methods
will voly be used lor 26 ol the project’s 1,989 wateitbody crossings, but that
“|alther 11121) crassings for the ACE | Atlantic Coast Pipeline| conld be evaluated
as a resnlt of ongoing cngincering design or consultation with permitting
ugem;ies,"m Importantly, neilher the main hody ot the drall 18" nor the attached
LIDD plan contain o practicability analysis.”™  Therelore, the dralt LIS fails o
make & prima fucie showing that additional 11131 is not practicable.

In addition, the work arca contemplaled by the dralt EIS is Lar beyvond what is

authorized by regional conditions. Wilmington Regional Condition 4.6.3 requires

T Wilmington Regional Conditions for Nationwide Permits [hereinafier Wilminglon
Conditions], § 4.6.1. hlp: “saw-reg usacc.ammyv.mil WWP201 72201 TNWP1 2. pdf.

TTDEIS al ES-K; DEIS, Appendix H w 1-4.
% See DEIS at 2-3%; DEIS. Appendix H.
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CO86 — Southern Environmental Law Center (cont’d)

C086-6
(cont’d)

that worle arcas be “mimmiced o the greatest extenl praslicable”™ and limils work
carnidars ro 40 feer in widrh or else the permittee must provide wrirten justificarion
10 the Corps. Here, the dratl KIS states that the conslruction right-of-way through
wellundy would be reduced 10 73 Leet in wetlund arcas where ,-’é'.'cwibf«:'.""‘ The drali
1S does not state whether the applicant has provided the required written
Justification tor this corridor width, and the dralt FIS does not contain a
prasticubility anulysis with regard 1o comdor width, The applicant has oot met

this regional comdition.

Furthermore, the Wilminglon Districl requires thal temporary discharges off

exeavated or fill material be for the absolute minimwun period of time neeessary
and that they be fully contained with erosion control methods.™ “I'he draft KIS
does nol contun sullicient inlormation 0 cnsure compliunce with s
requitement, but instead genermlly stares that “[c]omstruetion and operation-related
impacts on wetlands would be further minimized or mitigared by compliance with
431

the conditions imposed by the USACE and state water regulatory agencies.”

Similarly, the Norlolk District requires a practicability analysis lor placing

1 Cew 1DKIS al 2-18, 2419, 4-120,

T wilmington Conditions, § 4.6.2.

1 DEIS at £8-9: see also Wilmington Conditions, § 4.6.9 (requiring a plan to restore and
re-vegetate wetland areas cleared for construction).
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CO86 — Southern Environmental Law Center (cont’d)

CO86-6
(cont’d)

CO86-7

excavaled maternul on a Comps conlirmed upland site.™  This analyvsts 15 absenl
tromn the draft 1S,

Regional conditions also require a wetlands compensatory miligation plan,
which the dralt EIS does not deseribe,™ lostead ol providing a plan. the drali TIS
merely states that “Atlantic and 1217 are working with the USACIE to determine
wellund miligation requirements and we recommend that Lthey lile copies ol their
Bual welland mitigation pluns and documentution of USACL approval ol the
welld

plans.

VIL  DRILLING TOROUGH TUHE BLUK RIDGE MOUNTAINS

A.  The draft EIS does not adequately address the risk of Gailure and
environmental impacts of drilling through rhe Blue Ridge Monntains.

Due to restrictions on ¢onstruction of a ulility cortdor seross the Appalachizm
National Scenic Trail (ANST). Atlantic propases to tunnel through the Blue Ridge
using horizontal dircctionul drilling (HDDY, Another drilling method., dircet pipe
installation (13P1), is proposed as a contingeney shonld the TID1Y operarion fail #*

A map depicling the proposed HDID and DL drill paths. workspace, pipe pullback

arcas, and access rouds iy provided as Figure VII(a).

¥ See Norfolk Regional Conditions for NW I 12, Condition 35, hups: medin.defense. govi
200 7 e 2372000 T2001 72141 N A FINAL 201TRWP REGIONAL
CONDITIONS 28FER2017.PDE.

18 e Wi Imington Condition 4.6.10; Korlolk Condition 3{e){*Compensatory mitigation

may be required lor permanent conversion ol wetlands within the wtility Jine corridor.™).
! DEIS at ES-9,

 The proposed TIDD operation andpoints would be al clevation of” 2,000 feet and the
length of the dnll path would be 4.632 tecr. The proposed DPI operation endpoints would
be ar elevations of 2,400 and 2,600 teet, and length of the drill path would be 1,396 feet.
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See the responses to comment letter CO19.
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CO86-7
(cont’d)

FIGURE ¥1Tiaj — Proposed Horkeontal Threctlonal Diedlling (HTIY) amd
contingency THrect Pipe Installation (DPT ), endpoint warkspace, access roads,
and construction corriders, hvsed on information inclsded in the dreatt E15
and ather information sahmitted e the Commissien by Dominien prione by
puldication of the deaft E15. The Incation o the pallback workspce is basaed
an Informeation submitted to the Commission on 11917, after the draft F1S
wis published,

The 1R operaticn wonld ivealve deilling for 20639 foot at 800 faor helow the
wrest of the Dlue Kides ™ The conlingency LP] operation weuld fvolve delling
for 1,306 fzat at 200 foat halow the erest. ™™ Both method s are commanly used for
stulling mpelines under rivers or ofher obsfucles where the terram is relatively
flat and extramaly lard or fractirad hedenck is aof enconnrered. The nse of cither
melthad o doll lor kng dizinoves browugh sleep mounlans 3 less commuon.

Atlantic's progosal for dilling, trnogh the Tine Ridpe appeoaches the limits of

RIS al 3-21. H2-G,
Al TERT.

(W]
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CO86 — Southern Environmental Law Center (cont’d)

CO86-7 either lechnology. especially where geophysical condiions are both problematic
(cont’d) .
and uncertain.

Horizontal irectional Irilling typically involves three operational phases

(Figure VIIQ)):

» Phase 11 A pilot hole s dnlled Lrom one side ol the obstacle (river, mouniain,
road, ete.) to the other. A hentonite clay drilling fluid removes drill cuttings

e Dhase 2: Reamers with larger bils and cutters are used (o enlarge the borehole
* Phase 3: A pre-welded aud pre-tested pipe string is pulled through the borehole
[rom the exat side. The pullback scetion ol pips 1s clevated to align with the

burchole,

IJirect Pipe Installation is a newer methad that involves mounting the drill hit on

the [ronl of u pre-welded and pre-tested pipe string and pushing il though or under

i wbstucle,
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CO86-7
(cont’d)

As deenbed o this section, both the LI

subatantial risks of thilure and envieommental damage,

and 1Pl metheds nvelve

gived warkspase limitations

FIC LT v 1i{h) -
Phuses wl’ the TITHY
process ax presented
in the HDXD Design
Report prepared for
Thrminiaon
Tranamdsaion, Inc. by
LI, Hailr &
Azsocimbes, Ine.
(727Mi). The
dephetion shows the
re-conimon s of
TTTHIY firr imstalling
pipetines under rivers
LU R H[hl‘l' waler Lll.llleIEH..
Dominion propeses
ten RETYEY cnm‘ingx for
pipe diameters of 36-
inches or greater, The
1] Itidgr t'nml.irlg =
the ilnl:l_.' REONED fhat
ill'lill.l'l‘!i drilillg
througl & moeuntain,
and it is the longest
amwing the ten,
excecding tle mext
Iangest by 1,674 fref,

amd the lepopraphie md peclogis chamuolenstios of the proposed dolling lecations.

Lizepite these serious concerns, the deafl 1S fhils to adequately assess the risk of

Tailurg and e unaveidabls covooamontal damage

asaocialod with the plans

proposed by Atlantic for drlling theough the Blue Ridge Moontaines,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-7
(cont’d)

NEPA requires an opportunily for meaninglul public and agency review and
comment. Tn owder to falfill its obligatioms under NEPA | an agencey must issuc a
“properly prepared EIS [that| ensures thal federal agencies have sulliciently
detailed information 1o decide whether lo proceed with un action m light ol
potential environmental consequences.”™™ In addition, an adequate 1915 must
“provide[ ] the public with inlormation on the environmenlal impact of a proposed
asetion.”"™ But us diseussed ut length in Section [ and troughout (ese conments,
the draft S for the Atlantic Coast Pipeline repeatedly fails to address or provide
the eritical inlormation required Lor meaninglul review by the agencies or the
rublic. The dratt LIS's treatment of Atlantic’s proposed Blue Ridge dnlling
operation is a particularly significant example of this deficiency. Because the
druft EIS Luls to lully disclose ind assess the risk Lhelors and uncerlainlics
associated with the propesal, the Commission shenld issne a revised drafr 118 10
provide an adequate opportunity for public comment.

B.  The draft E1S is inadequinte due (o missing, misleading, and
insufficient informacon.

Commenrers” objeetions to the proposed Blne Ridge erossing have much in
common with other concerns aboul the Atlantic Coast Pipeline project, discussed
throughout these comments. Numely. Jarge-seule [orest cleanng and excavation on

steep mountainsides presents substantial risk of erosion and sedimentation,

W Se, e, Ariz Cotile Growers' Ass'n v, Cartwrizghi, 29 F.Supp.2d 1100, 1116 (D.
Ariz. 1998) (queting O, Envil, Couneid v. Knnzmon, R17 E.2d 484, 492 (9h Cir. 1987)).
489 4 ¢

FIaN
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C086-7
(cont’d)

alicrulion ol mmoll” properties, and lundshides. Yol despiie substantial nsks. the
Commission has failed ro require Atlantic to provide detailed plans for
construction and nuitigation prior to publication of the draflt KIS, thereby
precluding inlormed public and regulutorny ageney analysis ol risks, allematives,
and mitigation measures. The proposed 11121 and contingeney DPT installations
will require extensive excavation for ereation ol level workspaces, sccess roads,
und wrcas Lor pipe Labrication, (estiong, staging, ad pullback. The inlormation
included in the draft 1118 is insufficient because it fails to disclose the full scope or
impact ol the proposed opurations.

L. Critical information on workspuce requirements is missing in the
draft EIS.

The drall EIS provides limited or misleading informalion conceming the
exeuvition thal will be reguired Lur the proposed primarcy and conlingencey dnlling
operalions, and (o the extent that wlormation s provided, it 15 subject lo change.
Information submitted to the Commission by Atlantic does acknowledge, but only
in general Lerms. that there are issues reluled Lo the amount of excavalion that will
be required: “The proposed HDD crossing will be complicated by (he challenging
topography at the site, which is likely to require some amount of excavation at

both cnds of the crossing 1o ereate lovel work arcas lor the HDD l:-qui[:llm‘-ul."m

" Dominion Transmission. Inc., FIDD Design Report, Revision 2, Ariamtic Coasi
Pipeling Profect 16 (Dec, 14, 2016) (prepared by J.1. Hair & Assocs,, Ine.) Submitted (o
the Commission by Atlotic (Jan. 10, 2017
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C086-7
(cont’d)

Despite this admission. no specilic information concerning the actual extent ol
entry and exir paint excavation was provided ro the Commission for consideration
m the drall EIS. For example. the drall FIS includes a schematic of the HID
operation.”™" Tlowever. the locations, arcas, and excavation required lor the entry
and exit points are impreecisely specitied as “proposed™ or “to be designed by
contractor.”™** Tn addition. the draft FIS does not address plans submitled 1o the
National Park Service that deseribe o modilicd DD operation in which dnlling
would be conducted from both sides of the mountain. ™™

Information in the drall EIS conceming the contingency DI operation is
similarly deticient, The limited mtonmation provided on exeavation required tor
entry and exit points is characterized as “concepmal” and qualified by the
statement thal “[alny excavations required Lor luunch and reception ol the lunnel
baring machine shall he designed by the contractor.™™* Althengh the draft 118
indicates thar Atlantic was to provide a site-specitic contingeney plan in late 2016,
the plan was not included in the draft KIS *"

Perspective on the [ootprint associated with 1IDD operulions is provided by

Figure V1I(c). which shows an entrv-side workspace for a recent TH) aperarion

DRI at 113,
M e, e il 11342,

¥ Siated in cormespondence W Mark H. Woods, Superintendent, Blue Ridge Parkway,
from Teslic Harte, Viee President, Atlantic Coast Pipeline, 11C, Ocl. 21, 2016
Sulnnitted 1w the Commission by Dominion (Nov. 17, 2018).

T DEIS o H2,
1 See tdar HL
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CO86 — Southern Environmental Law Center (cont’d)

CO86-7 i West Wirgimua In ccotrast wath the proposcd Bloe Ridee operstions. thes
(cont’d)
winksperee: was on telatively level prooml whee e need Gor sul oand (G
ceavation was mindmial, The pipeling was also smalles, and the length of the drill

path was mech less. Figare VII) shivss the appavsammnie Tocation of e eniey -

side warkspaee tor the propased Blue Ridae BTN

FIGURE ¥ e} — Entry-side workspace for n comparatively small HDD
operntinn for the Stonewall Galthering Pipeline in Wesl Yirginis, The
pullback phase has been completed and the drilling vig has been removed.
This nperation invobved a 1,000 foot lorbng to imstall a 36-inch pipeline onder
Infcrstate 79
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CO86 — Southern Environmental Law Center (cont’d)

CO86-7
(cont’d)

FHEURE VERdY < This phote waes taken od jacend. to the location (o the rigll_lhﬂ
ol thee ent ry- e "urluspm.'r T the pnlplm& Rlue r{iﬂ.gr HTM uperutim. I3
enlrumee v Winte l'l‘.‘l.‘ﬂ“t'ﬂlr' is in the biclieronnil,

I, The dratt IS contains misinfermation regarding workspace
redquirenients,

The draft EIR faila to addrcss the tootprint that will be required tor pipe
pullbesck, Labrcatson, and lesting., "The schematic provided for the 1LOLY operalion
rimply indicates that the pull-scetion staging arca swill be about 3000 toet long and
the winkspace will be 150-Feel wide ™ The necessary aligmient of the pull-
section pipe wilh the borehole will require suspension o the pipe high above the

proud, The indostry-accepled safe bending rdins (radhos of corvature) for 2 424

M T a2l HAL
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CO86 — Southern Environmental Law Center (cont’d)

CO86-7
(cont’d)

inch teel pipe 13 4.200 oo™ Given this bending mudivs and the slope of the
loeation, L will be necessary 1o suspend the prpe for approsimately 2000 foel al
Teights approaching 200 feer 2hove the moantainside (see Figure VTTGe)). 11 this
15 even prachcable, it will require significant excawation for access, pipe
Tubricution and testing, and giting of tve multiple large crumes or olher heavy
equipromml needed Lor prpe handimyg and support. The ceguired suspension ol pall-
section pipe tor the proposed mountainside HUMD operation greatly exceeds what
1 required o tvpreal HDD spershons on relatvely Da promd. For example, see
Figure VTI{N)

FLGURE Yilie)— Extreme pullback required for the proposcd Blue Ridge HDD,

1,630

Flevaiinn [Feesi|
2
%
...1 a2y
L]
1
!

deon DalllMath -

Fest

tienemalized Prodile of Bortzonsal Direction Orilling ssd Fpe

Prillbasrk Sisctinn an Western Slope of Tilee Ridge -

Cwzrterd atpillascirarsd on L oet anglh aps 288407 radia of mrorTrar.

T Americm oty off Tl Frgmieers, Pipedme Deszge for Iesiallaion by lorizomial
Divectivesad Drilling (Fow B Skonbery & Teomyaom Y Muadi esls . 2led. 2014
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CO86 — Southern Environmental Law Center (cont’d)

CO86-7
(cont’d)

FIGURE VI — Final section of pullhack pipe for an HDD operation in
relatively flat terrain,

The comtingeney DFL installinion, which wouhl ovear omeven sieeper slopes
than the proposcd HDIDY operation. also raisce: guestions about the potential
Footprint o the stagmg ancl Fahrication area and the need for pige sispension. 1
The tnet that the suspension of pullback pipe and the magnitude of the related
Ftprint weere 1ol awdddressed m the drall EIS muy b due 1o mesmect or mislasding
information provided to the Cormmission by Atlantic. The only depiction of the
0 pudfbisch sectiem incloded in Atlantic subrmssieas fo the Commission s

based oo a 1 S-Esoelbending radive (sec Figure ¥ 1I0gh

Y% DPl requites & larpe entry-side work aren w nceomumodate the pipe tuuster,
aupporting equipment and long lenpths of wekled pipe The pipe thnster requires that

siruclerd slezl. mehslinge piles, he insldlal o suppor the operalion, See Boaerdons

Cresiay Mevdenw, Monrioin Falley Pipslime Project (Tan. 15, 2006), TERC Thdket Mo
O - 100,
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CO86 — Southern Environmental Law Center (cont’d)

CO086-7
(cont’d)

FIGURE VIlg) - Pratile of the proposed Blue Hidge HIMD shawing the exit-
side ni!lluum'ull wl ]1|.L1|'|:|acl'. Plr.u:' bused on o 1.50-Teol bead msdins instesd of
e correct 4,200-fpol bend radins, From Geolechnical Site Investization
Htpuri lor Adlamlic € oosi I’iplliru- = I'anluﬂ.i Hewiz ondul DMrection uﬂl\
Trilled Crossing, Blue Ridge Parkway, Segment AP-1 MT 158 10 159,
Virginia, Flzore 4, prepared by Geosyntee Consoltants, Inc., Yay 2016,

e

Thes dilfers sulstabially om e comecl 4.200-focl banding radivg. As
wmdicated 1 the depiction, a shorter bendmg radne would requre much less [ifhng
af the pipe. The necessary elevation would onby be abouat S0 feet compared 1o
about 200 feet for the longer cormect bending redive. The lerath of pipe suspension
worile] also be aiock: ke

Atlantie has ackmowledzed but agam only in general terms, that there are
topeeraphic complicahons that affec the pullback operation: “JS]moee the produact
pipe will be laid downhill from the proposed exit point, it & anticipated that

neve iIII Carees ‘u\'i-.l .Ik' rII.‘I"Ch"III [15] ||.|ru|]= ﬂ'ld Jlilk' iI:IlC.I "-I‘{ljlilll il s il .Hu Iilll'.'ﬂll I]lﬂ ir;:
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CO86 — Southern Environmental Law Center (cont’d)

C086-7
(cont’d)

pullback 10 be uligned with the reamed hole. However, the need [or excavalons
and eranes docs not canse any concem with regard to technieal feasibiling.” ™

It is not clear, however, thal the statement conceming technical leasibility and
the suggestion that only “several cruncs will be necded” 1y based on aceurale
information comeorning the design or hending radius of the pipe. In addition,
evaluation ol environmental impacts, as required in preparation ol a drall FIS,
concents more than techical leasibility, llowever, the unavoidable environmental
impacts associated the forest clearing and mountainside excavation required for
the pullback component of the HDD operation are not addressed in the deall EIS.

3. The draft EIS contains insufficient information on stream crossings.

Construction in the proposed HDD and DPI operations arca. including [or (he
pomary and contingeney pipeline corridors, the entry- and exit-point workspaces,
the pipe pullback workspace. and access roads, will directly impact a number of
streams (see Figure VIIGh). The deall EIS does not address the impaets of
cemstiction for an extended period {3 year or more) em these streams. "™ Theso
impacts would be associaled with conlinuing excavalion earth  dislurhance,
movement ol heavy cquipment and pipe, all involving stecp slopes, steep aceess

roads, and multiple stream erossings. The dratt LIS provides summary information

conceming stream crossings (see Table VTI(u)).

 Dionninion Transmission, Tne. 700 Devign Revort, Rosesion 2 sigpra note 490,
KIS a1 2-47.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-7
(cont’d)

TARLE VIlia) — Water Crossh

Telal Stream Crossings 5
Percnnial Sireamy 3 4
Intermittent Streams 1 1
Frlasting Within 1000 Feet 7 bl
In-Streim Hlusting 3 |
Tirne=ol= Y e Hesimclions 11 5

FIGLRE VI{h) - Streanms crmssaed h_}' vomsbruction nssociuled with ihe
proposed HDD and contingeney B opecations. The green sy mibmls indicane
stream ¢rossings by the pipeline construction corvider, entry- and exic-polnt
workspaces, pipe pullback and other workspace, and aceess romds, The
vellow symbals indicate A CT mileposis. The stream lives shown on the map
were obtalned from the National Hvdreography Daraser (U5 Geological
Hnrvey). Mote that more stream crossings are listed for this area in the draft
ELS (gee Tuble ¥ Hnd) The rewson for the ditforence his not been

UE m Appandiz K-,
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CO86 — Southern Environmental Law Center (cont’d)

C086-7
(cont’d)

The mdicated lime-ol-vear restnelions lor these streams linals work Irom
October 1 to March 31 1o proteet sensitive lite stapes of aquatie life (see Scerion
5.1). Adherence to time-ol-year restriciions contlicls with Atlantic’s plans for
winlertime construction. Inlormalion submiticd by Atlantic 1o the Nationul Park
Serviee does not correlate with the stream erassing information depicted in Figuve
VII(h), nor does it reflect a pro-aclive approach 1o siream protection.™® Among u
seniey ol yuestions conceming the 1IDD operation, the Nutional Purk Service
asked: “Does the project proposal include altering anv stream courses, surface or
around water Mlows in the arca .. . 7" Atlantie’s response: “No. The project will
not result in the alteration of any perennial or intermittent streams . . . . Both the
HDID entry and exit points are located between 50 and 100 feet away from
mlermillent streambeds. . . . The lemporary construction workspuaee for both sides
of the 111 will be in close proximiny to the intennittent streambeds. Towever,
should the streams happen to be flowing duning construction, the intermitent
streambeds will he protected with erosion control devices installed within or along

the boundarics of the workspace in compliance with applicable regulations.”

o Correspondence with Mark IL Wonods, Superintendent. Blue Ridge TParkway, from
Leslie Hartz, Vice President, Atlantic Coast Pipeling, LLC, Oct. 21, 2016, Subwilted (o
the Commission hy Dominion (Nov. 17, 2016).
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CO86 — Southern Environmental Law Center (cont’d)

C086-7
(cont’d)

. The drilling operarion may fail.

The drall EIS achnowledges that “[1]l 1s possible lor HDD operations lo Lml,

ramanly due o encountenng unexpected geologie conditions during dnlhug oral

the pipe were to become ladged in the hole during pullback operations.”™ The
likelihood of such Luilure is by no means nsignilicant. O purticular concem arc
the propased segmentation of the pullhack pipe and the dearth of geophvsical
information in the drall EIS. It is also nolable thal HIJID was recently rejected as a
method Lor the Mountain Vaulley Pipeline's proposed crossing ol the ANST m the
Tellerson National Forest due 1o engineering constraints,
L. Segmentation of pullback pipe increases the risk of failure.

Topographic and workspace limitations affecting the pullback stage are among,
the signilicant problems confronting the proposed Blue Ridge HDD operation. As
wdicated w the drall EIS, Alabc auteipates libneatng the pullback siring in st
least two seetions,™ Scgmentution ol the pullback sting requires nic-mn welding
and thus a delav during the pullback. According to published 1IN design
mlormation, segmentation ol the pipe pullback string increases the risk of (uilure,
und it does not conlonu (o reeommendations provided by engincermg consultants

working for Atlantic.

DTS at 2-40.

.
1 U HAL
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CO86 — Southern Environmental Law Center (cont’d)

C086-7
(cont’d)

The Amencan Socicly ol Civil Engincers has published a scnes ol reporls on
engineering practice, including a 2014 report em (111D design that includes the
tollowing statementl: “I'he exit side (sometimes relerred (o as the pipe side) is
where the pipeline is lnbricated. Ideully, there is space in line with the drill
alignment of sutficient length to fabricate the pipeline into one string. elays
associated wilh connecting strings logether during pullback increase risk for the
1IDD installution.”

The 1711213 design report prepared for Atantic by LID. Hair & Associates, lne.
includes the following slatement on pullback workspace requirements: “It is
preferable to have workspace aligned with the delled segment oxtending back
from the exit point the length of the pull section plus approximately 200 feet. This
will allow the pull seclion o be prelabricated n one continuous lenglh prior 1o
installation. [f space is not available, the pull seetion may be fabricated in ™wo or
more seetions which are welded together during mstallation. It should be noted
that delays associated with joining multiple pipe strings during pullback can
merease the rsk ol the pipe becoming stuck in the hole. . . . A typical pull scelion
tahrication site plan is shown in Fignre 3 |see Figove VII[)]. Where possible, we
recommend obluining workspaces ol similar dimensions lo sccommaodate HDD

P

pipe side operationy on the ACP Project.

P } . . .
U Amkrican Socicty of Civil Engineers. supra nole 197,

B ) .- . . » » .
U Dominion lrnsmission, e, HI0 Desgn Repori, Reviaon 2, supra nole 490,
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CO86 — Southern Environmental Law Center (cont’d)

CO086-7
(cont’d)

FIGURE VII{) — Recommended exiislde and pull back plpe fabrication
warkspace,

] 0T b T
P ST AR T

Figure 3. Tymeal Pull Scctvan Falnzatiun Soiz Flaa

The length of the drilled segment for Afdantic's propesed HIDD 8 4,63% feer,
The recommended pullback segment wouald thuas be 4,839 fest. However, as
indicated in the draft B15, the length of the workspace available for staging (e
pipe pullback iz ooly abouwr 3,004 feel, which makes fabrication, hydrostatic
testing, wnd pullbeck of the recommoemied single condmoous pipe SIing
impossible,

Figure ¥1I{]) ghoras the exit-side and pullback area for the proposed HDD on

woeslemn .-']Lr]x_' of the Blueg RII!!.I.;
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CO86 — Southern Environmental Law Center (cont’d)

C086-7
(cont’d)

FIGURE VI{j)— Exit-side for the proposed HDD. The pullback workspace
for the HDD operalion would extend [rom the western slepe ol the main
Rlue Ridge crext in the backgroumd. This plusto was taken from Torry Ridge
Trail above the Sherande Take Recreation Area ln the George Yashington

Mational Forest

T The ek ||l'g|.'1r||ll.‘wi|.'al characlerization increases the rish of

failure.

Il s possthle ler HIRD operations o Lol prmenly dee o eneounierns
uncxpected geologic conditions during drilling or if the pipe were fo bocome
lodged in the kol duong pullback upenlims.”" Deetaaled investization of

geophysical conditions i thus glandard practice tor assessing the feasibility of

T TELS & 2-40,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-7
(cont’d)

prospective HDD ups'.:mlit.ms.‘nﬁ The dralt EIS includes the [ollowing assurance:
“Atlantic has completed geotechnical subsurface bovings at the 1111 crossing
location and has conlirmed its expectalions thal the drill path would be primarily
through solid rock approximaicly 800 leet below the BRP and the AT, Drilling
through solid rock, while a time-consnming process, significantlv helps to ensure
lhe success ol the drill operalion due o the avoidunce of rock fragments and
cobbles that van distupt or block the dill pailway,”™*

This statement is not supported by information included in the draft LIS nor in
documents published in the Comumission docket. In lact, Atlantic has obtlaincd
surprisingly little geotechmical intormation speeitic to the proposed [IDD or
contingency  DPL drill paths. Hased on the information submitted to the
Compussion by Adlinue, only two subsurlace borings were completed lor the
proposed T, and both were at a lower elevatiom than the prapased 111D drill
path. The emlv direct physical measurement of geotechnical propertics or
gcroundwater in the HIJ)D area was provided by these horings. There were no
subsurlace borings n the arca ol lhe contingency DPL Additional mvestigation

nsing geophvsical survey methods was limited to areas close to the F111) entry and

exit points. covering only a smull part of the projecled drill path. The localions ol

% American Sociery of Civil Engineers, suipra note 497 (A successful [IDD project
requires that surface leatures and subsurface geotechnical and wility data be gathered and
incorporded into ils desipn.”™).

¥ DEIS at H2.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-7
(cont’d)

the two subsurfacs borings and other geophysical surveys for the HDOD are
wchented i Fignre VI

FIGURE YIEKK) - Loeations of sulsurface borings and geophysical surmveys
conducted for the proposed Blue Ridge HDD crosging. From Geotechnical
Site ILnvestizntion Report for Atlantic Coast Pipeline Horizontal Directionally
Irrilled Crossimg, Hue Hidge Farkway, Sepment ADP-1 8110 158 1o 159,
Virginio, Gensyalee Consultants, T, bay 2006,

[resivmation of geophysicnd swrveys {inberoepling or non-interceptingd refers
ia the depth of seismic refraction and elecirical resistivily imaging in velagion
i the depth of the drill path. From Creophysical Study for a Proposed Blue
Hidpge HDD Crossing, Augusta and Melson Countics, Virginia, A TS
Intermmtiomnl, Lo, 4712716,

rzithar the horings nor the penphysical swrvess wors focoscd on the full lenpth
ol e proposed dnll patl, il neas of e infonmnimn obuned lhrough borngs o

aenphysical surveys confirms “that fthe deill paib o would be prmarily divcagh solid

1
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CO86 — Southern Environmental Law Center (cont’d)

CO86-7
(cont’d)

Aflanric Coast Fa‘;.ﬂ‘:‘ne — Proposed Ilorvzontal Dire

rock” The results of these investigations mstead reveal a high degree of

mcertainty conceming peorechnical praperties of the dnll path.

An #5-Tool subsurface horing on Lthe HIJLY entry (easler) side is about 5010 feet
downslope and south ol the entry point. A 108-loot boring on the IIDD cxit
(western) side is about 650 feet dowmslope of the exit point. 13oth borngs
encountered thick surlicial lavers of unconsolidated malenal consisting of
boulders, cobbles, gravel, sund, sl und clay, The catry=side bormg did not reach
bedrock. The exit-side boring encountered highly fractured rock beginning at
about 60 feet. but did not reach solid bedrock. ™

In addition to the two subsirtace borings, surtace-based geophysical survey
techniques were emploved o evaluate peologic conditions associated with the
proposed HOD operation. In addition 1o the neur-surlace unconsolidated material
identificd with the subsurface borings, the survevs mdicared the presence of
faulting and fractured rock at greater depth.” The survey results indicated that
approximately 100 feet of fractured rock associated with a fault would be

cneounlered al approximately L60 Leet lrom the west=side exit pomt. Another fault

1% Dominion Transmission, Te., Gentechnical Sie Investigation Report for Adantic
Coast Dipeline — Proposed Iovicomol Direcnonaily Dwilled Cressing. Dlue Ridge
Pariwen, Segment 2= 440 158 w0 159 Virginta (May 2016) (prepared by Geusynlee
Consultants, Inc.). Submitted to the Commission May 13, 2016.

" Geosvatee Consultants, Tne. Geoplywical Smdy for a Proposed Bive Ridge 10D
Crossiing Angusto and Neison Counties. Virglme (Apr. 12. 2016) (prepared by ATS
[nternaional, Ine.). Included in Appendix B of Ceoiechnical Siie fnvesitgaiion Report for
crionally Diviiled Crosssg. Blue
ze Paviwey. Segment AP-1 AP 158 Qo 154 1 2inia (May 2016) (prepared by
fn:uwnlu.. Consuliants, Ine.) Submined 19 the Commission May 13, 2016,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-7
(cont’d)

ol undeicrmined cxtent. was csiimaled o be present i the dnll pah beginning at
approximately 425-550 feet from the gromd surface at the cast-side entrv point.™'?
Vigure V1) depicts the findings oblained through electnical resistivity and
seismic reltaction survevs,

Although the geaphvsical surveys served to confirm the presence of faulting
and Iractured rock in the projected HDD drill path. the mlormaton provided is
lirnited i both seope aud rehiability, No geotechnical information was obluined for
maore than 75% of the drill path. lor the part of the drill path that was surveyed.
the absence ol represcntulive subsurlace borings precluded specilic [indings
concerming the location of the tanlts, the geotechnical propertics of the fault 2ones,

or the presence and amount of associated groundwater.™

s correspends Le a major thrust Fwlt at the contaet between the primary bedrock

Fommations in the arca, the granitic Pedlur Formation and the basaluic Catoctin Formation,

Faulting in the Pedlar and Catoetin Tormations is extensive, with offscts vanging from

hundreds Lo over 1,000 Feet. Sew Mervin 1 Bartholomew, Geolowy of the Greenfield and

Sherande  Quudvangles,  Virginia,  Virginia  Divigion  of  Minoral  Resources,

Comumonweahh of Virginia (1977), https:/www dmme.virginia. gov/'commercedocs TUD
A pdf.

M ntereeption of groundwater during an HID operalion can interlere with the

wirculution of drillimg Muids, vesult in inadvertent retera™ of dallmg Nuid 1o (e surlae,
and distupt or contaminate groundwater systems. The DEIS and information in the FERC
dockat addressed “hrdrofracture” and loss of dnlling fluids during 1TDD but did not
address the patential for groundwater-related problems associated with fault zones mn the
Blue Ridge. Investigations bave shown (hat fsults in the Blue Ridge Proviace can vield
signiticant quantiries of water and may dominate the hyvdrology of the region. See, 2.g..
Thomas ). Burbey & W.J. Seaton. Mmffwence of Ancient Threst Fualis on the
Aydragectozy of the Bive: Rrdge: Province, 43 Grownd Waler 3. 301-313 (2005),
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CO86-7
(cont’d)

FIGETRE VIT{) - Toterpreted resalrs of geophysieal surveys condacted at

the entry- and exit-sides of the proposed HDD drill path. (Based on

L eophysical Sludy For a Propesed Blue Bidee LIDD Crossing Augosia sud
Melson Counties, Virginia, prepared by ATS International, Inc,, 412716

Resulls are shown Tor sivey sections where ima ging intercepted the
projedted drilling path. The fault zome 1n the enbry glde section was
extimated hased on non- intercepting survevs . and was esHmated te begin at
al the ground surface on e colry side indionte plunmed cxcavalion. The
Tl Demgct b aff Klve pragected drill gath iz 4,634 Teed.

Exit Side

i i - P.t A

Unnmeoidated  Rock B

i 1m Fall s 400 500
CHSTEMoR 1001 QDAL TR0 (TRET] —

Entry Side
ik Bk il edats] I A
-
Eu_\k nconalisasad B
500 aw 0 2w 08 0

A [itacce from greu S s (et

A}l Electrical Resistivity  B) Seismic Refraction

T fact, the geophyaical services company that conducted and interpreted the
surveys raled questions conesmung the celiabality of even 1= lioeted fmdmss,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-7
(cont’d)

stating: “[Wlhile three dillerent goophysical methods were uilized in this stody
with the pnmpose of providing ample corrabaration hetween the methods, all
weophysical methods are interprelive, and Lhe resulls presented in this veport are
provided with limited boring data with which 1o conoborale the geophysics.
Additional bormg and‘or coring data would be necessary to confirm or refute these
tindings. Aclual subsurlace conditions may dilter from those mlerpreted wilhin
this n:pi.irt.""""1

In ather words. the company that performed the survey work cannot verify the
aceuracy of its interprelation. This is consistent with the industrv-recognized noed
tor corroboration of information denved with geophysical techniques, A report
prepared for a pipeline-industry research organization includes the following
statement conceming the vulue ol geophvsical surveys: “Geophvsical exploralion
teehniques are sometimes emploved. but. results are onlv moderately reliable and
vary significandy depending on the number of exploratory borings available for
correlation "™

The drall EIS gives no consideration w the lack of substmiive geologic data

for the Blue Ridge 111313 and 1IPT contingeney proposals. Althengh the draft 1S

1 Gensyntee Consultants, Inc.. Geophysical Sty for a Proposed Bive Ridge 1IDD

Crossing Angusta and Neison Cownties. Virglme (Apr. 12, 2016) (prepared by ATS
Inremational. Inc ). Included in Appendix B of Ceotechnical Sive Investigarion Report for
Atlemtic Coast Pipeling = Proposed Honzontl Divectionally Drilied Crossing. Blue
Ridge Pariway, Segment AP-1 MP 138 to 32 Vieginio (May 2016) iprepared by
Geosynlee Consultants, Ine.). Submilled to the Commission May 13, 2016.

M Pipeline Rescarch Coumcil. Ine.. Pre-Constiuction Driflability Assessiment for

Horizontai Directivnal Drilling (Aug, 2008) (prepared by J.D. Hair & Associates, Ine.).
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CO86 — Southern Environmental Law Center (cont’d)

CO86-7
(cont’d)

acknowledges thal any Forest Service approval off ACP construchion will be
eemditioned on snecessful completiom of the Blue Ridge drilling, the dvaft 1718 did
not address the risk factors at 1ssue. 'The only risk-related mformation mcluded
the dralt LIS was the misleading claim that subsurface borings provided
contirmation that the drilling would primanly encounter solid rock.”™® Neither
Aduntic nor the Commission has acknowledged the risk ussociated with the
presence ol Lwlt zones and luctured roch deeper in the drilling path., Atlaibic’s
earlier submissions to I'1LRC. however, acknowledged risks associated with the
unconsolidated near=surlace matcrial.

For instance, Atlantic submitted the tollowing in an 1IDD design veport in
January 2017 “Upon completion of the horing on the southeast end of the
crossing in which bedrock was not encountered. there was a concern that the
adverse alluvium may he so extensive that the feasibility of the propesed 11121
installation would be questionable. Llowever, the results of the boring on the
northwest end of the crossing and the subsequent geophysical survey indicate that
the adverse ulluvial soils ure not as exiensive as imtally [carcd. Based on tha
informarien, it is helioved that bedrock can be reached within 90 tal30) feet of hath

HDD endpoints which will allow tor large diameler suriace cusings to be sel Itom

ACDEIS ol H2.
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CO86 — Southern Environmental Law Center (cont’d)

C086-7
(cont’d)

the endpomnts 1o competent roch. The ability 1o sel surlace casings through the
adverse soils significantly reduces the risk of the proposed 111 installation.™
Although the mstallation of large-diameter casings may allow the HDI)
operalion to bypass the unconsolidated material covering the mountainside. the
environmental issues related to the installation of casings are not addressed in the
draft FIS. These include the possible plan to conduct entry-side drilling from both
sides ol the mountain, o plan that was probably developed due to the dilliculty ol
aligning the drill path with a distant exit-point casing.”™ It is also possible that
Atlantic will opt 1o imove the unconsolidated material rather than install casings.
This would avoid the significant noise tactor reportedly associated with this type

a0y

of casing nstallation.”™ Although excavation on this scale would dramatically
merease lhe loolprinl ol the HDD operation, it is an oplion that Atdaniie reserved
in plang submitted to the Commission by indicating that excavation, it needed at

320

the entry-point, will be “determined by the contactor.

" Drominion Transmission, Ine.. 770D Design Repori. Revision 2, sipra note 400,

8 1hhe plun Tor drilling from both sides of the mowntain was revealed in correspondence
to Marlk H Woods, Superiniendent, Blue Ridge Parkway, from Leslie Hartz, Vice
President, Auluntic Coast Pipeline, 1.1 {Oct, 21, 20161,

1% Although Dominion has net provided specilics on the installation ol endpoint casings,
the naise levels associsled with the cquipment most ofien wed 1o drive casings may nol
be acceplable. Se¢ Trent Miller & ‘Tom Bryski, Going Deep with Jerizontal 1)
fwddting (H), World Pipelines (Oct. 23, 2012), hpewww.golder.com?global/en:
widules plipPrame—Publication&sp id-2608&page .

KIS al H3.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-7
(cont’d)

3. A similar 1) propasal for the Mountain Valley Pipeline was
deemed likely to fail.

Another proposed pipeline project. the Mountain Valley Pipeline (MVI"), may
cross the Appalachian National Scenic Trail and Peters Mountain in the Jellerson
Nationul Forest ul the West Virginia-Virginia border. 1IDD was rejected us a
crossing method due to site-specific engineering constraints.” The 2016 draft KIS
[or the proposed MVT projeet included the [ollowing statement: “Mountain Valley
assessed the feasibiliny of 111D at the proposed ANST erossing arca and reported
that due to the topography ol the area, the drill entry and exil areas exceeded
recommended  ungles, hereby increasing the chanee of IIDD lailure, . . .
Substantial issucs associated with topography and with a safe bending radius
during pullbuck ot the pipeline seclion (either in whole or in sub-seclions) buck
Uirough the bore hole also would nereuse the hbelihood ol 1HIDD Lwlure. Furber,
wiven the geology ol the arcu, the use ol drilling {luids under high pressure, and
the likelihood of a high rock content and potential issues with keeping the
horehole open prior 1o pipeline pullback. Mountain Valley soncluded that HDT at
thiis lovation was (oo likely fo Lail, We [FERC) coneur.™
And in response to earlier information requests trom the Commission. it was

expluncd that “[1labrication ind pullback ol the pipe in one continuous pullbick is

U aterbody Crossmg Rerew, Mountam Vailey Mipeime Prepect (lan. 15, 2016) FERC
Dochat No. CP16-140-000.

22 Alternatives for Crossing 1the Appalachian National Scenic Trail. VMIVI DEIS a1 346,
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CO86 — Southern Environmental Law Center (cont’d)

C086-7
(cont’d)

the prelened method for instulling pipe by HDD. [n analveing the proposed exal
side for 111 eonstenetion, the steep slopes en cither side of the ANST leawer the
teasibility of an HDI. 1ue to the length of the proposed HI)D and the sloping
wpography, long sections ol pipe would huve 1o be clevated 10 maintain a sale
bend radius during the pullback phase. [n addition, pipe pullback will likely have
10 be achieved in numerous sections, lurther complicaling pullback aperations
Bused on these Luctors an DD iy nol o leasible method lor crossing (he
AN

I1"s notable that the Commission agreed with the MVT developer’s assessment
that the Peters Mountain [IDD would be likely to tail, Examination of topographic
and geologic maps sugpests that geophysical conditions associated with the
proposed Peters Mouniain HDD operaion, including the length ol the drill path.
slope steepmess, rock content, and resulting, pullback issues are similar to those of
the proposed Blue Ridge 11DD operation. Given the significance of the decisions,
an objective comparison of the conditions that led to opposite conclusions
concening Lhe [asibility ol the proposed MVP Peters Mountain and ACP Bluc
Ridgo 1111 aperatioms is needed.

1).  The draft 10118 does not adequately addvess erosion, 1unoff, and slope
stability issues,

Despite the extensive steep-slope excavation that will be required for the

proposed Blue Ridge HDD, the drall EIS does not include sile-specilic details

“ Responses to the Commission Post-Application Enviroumental Information Request
23, Mowntain Valley Pipelioe, LLC (July 28, 2016) FERC Docket Ko, C1'16-10-000.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-7 conceming crosion and sediment control. stonmwater management. and slope-
(cont’d)
tailure prevention. T'his is the case for the broader Atlantic Coast Pipeline projecet,

as well as [or the Blue Ridge HDID location. Figure V1I(m) shows slope classes

[or the pipeline comidor, workspaces, pullback arey, und gecess roads in the Blue

Ridge (11317 and contingeney 1DP] areas.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-7
(cont’d)

FIGURE ¥VINm) — Constroctan-area slope and access-road grade

classitivation for the Bue Ridge LD and contingency P operations area.

# Slape classification for the corridor and workspace areas is hased on the
follovring spacin g eriteria for right-of-way or vonefT diversions (Virginia
Irosion and Sediment Conteol | land bk, 1442),

FIRETH

73 feet
254 S0 feef
LI 23 et

» Slupe classilication for access-road gradients ix ased s the following
design veguivem ents for oil and gas voads (Surface Opervatng Standards
anil Caiddeline for O and Gos Explacation nnd Development, Burean of
lamad Manugemenl amd 15, Farest Service, 20007,

The gradient should fit as closely a9 possible o natural tervain, . . . The
prilient should not cxveecd § pereent except for pitch grodes (360 feel or
less in Dengthy i order b minimize envivonmental offects Tn sountainons
or dissected terrain, grades greater than 8 percent up to 16 percent may be
ible with pri roval of the surface manage LET

f UL i 7l ‘iz'h. = 1
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CO86 — Southern Environmental Law Center (cont’d)

CO86-7
(cont’d)

Adluntie proposes 1o wail untld aller completion of environmental review, untl
afrer permitting, or unnil after initiation of constrmetom to provide specific plans
and identify engineenng solutions o the range ol sigmificant geohazard and
waler-related problems that conlront the ACP project. This delay in planning and
analvsis undermines the regulatory roview process, as it will not provide the
agencies with the information needed [or responsible permitting decisions. Tt also
denies (he public i opportinily W review and connnent on the actual project.

L. The draft EIS is missing cvucial information pertaining to Jrilling.

Atlantic is developing what it calls o “Best in Class Program™ 10 address
gechazards m the propoesed pipeline corridor. Tlhis Best m Clags Program will
convene a team of subject-matter experts to icentify hazards and design mitigation
measures. However, Atlintie has nol completed the relued licld surveys,
geatechnical smdics, and geohazard analyses.™ The Commission is evidentlv
willing to accept deferral of this eritical data gathering. analyvsis. and plaming
until after environmental review and permitting. The Commission simply
rccommends completion ol the work and submission of results “prior o

i

comsmetion. This appraach relies on the presumption thar practicable contral

lechnologies are available for mitigution of the most-extreme geohazards thal

3 Alantic Coast Pipeline, LLC, Urafi Constriciion, Uperations. and dleanienunce
Pany (Aug 2016) (prepared by KRM ). Submitted o the 18, Forest Service and the
Commission Aug. 22, 2016, Tncluded i the DETS at G-Ttoe G-184.

DK al K82,

26

il at 5-2,

[N ]
[=1
by
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CO86 — Southern Environmental Law Center (cont’d)

CO86-7
(cont’d)

conlront the Ailluntie Coast Pipeline. Tt precludes any possible conclusion that the
risks are insurmountable or unaceeptahle.

The Commission routinely dismisses concernys aboul erosion. sedimentalion,
and runall contral based on the expectation that pipeline construetion will comply
with its Plans and Procedures.™ These are ane-size-fits-all guidefines that identify
mitigation measures lor minimizing impacls of pipeling construction, including
crosion and DHpacts [0 Waler Iesuurees,

The Commission has not been responsive to concerns that the central
Appalachian region presents a set ol geophyvsical and hvdrologic conditions that,
in combination with the extreme carth disturbance required tor the proposed
Atlantic Coast Pipeline. present challenges that are not adequately addressed by
the wenerie Plans and Procedures. The drall EIS did nol address scoping commenis
that ealled on the Commission to identify seientifically ohjective and ¢uantitative
cvidence that the Plans and Procedures requircments are sufficient o prevent
water resource impacts during and after construction of the Atlantic Coast

TR & Y C . . .
Pipeline.”™ Given this Lailure 1o consider subsiantive concems, 1bere 15 no reason

ORRRC, el Fresion Conirol, Vegetation, and Mantenance Plan (May 20030,
htpsafowaww, fere, Justriesigasienviroiplanpdt TERC. flund  and ferbady
Consiricrion and Miiganion Procedwres (May 2013) ittpswwww ferc.goviindustries
gasienvivodprogedures. pf.

¥ Pominion Bipeline Monitoring, Coulition, Response: io Supplementol Nobes of Infent
fo Prapare un Emviroamental Tpuaci Statesnent und Propoved Tand and Resowree Plan
Amendmentis) for the Propesed Ariontic Const Pipeline, Reanest for Cosmenrs on
Favirownente) Ty Related (o New Roite and Fuedity Modificatons. and Netice of
Public Meetings (June 2, 2016), hitprswww.abralliance.org-wp-content’uploads; 2016
06: DIMC-Seoping-Conunents-06-2- 16, pdt.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-7
(cont’d)

CO86-8

lo expest u more objective analvsis ol peohuzard and waler resource 1ssues prior o
the Commission s final deeision on the project.
2. 'The draft EIS does not adequately address Forest Serviee issues,

As diseussed at lenglh in Seetion €. belore construction of the Atlantic Coast
Pipeline on Natienal Forest land can proceed, the lorest Service must grant
construction orders and special use permits and amend the Tand and Resource
Management Plms Lor (he Monongahela National Forest (MNI) and the George
Washington National Forest (GWNI). In light of the of the uncertainty associated
with the Atluntic proposuls. the U.S. Forest Scrvice (LISF S) has stipulaicd that any
authonzation tor Atlantic Coast Pipeline coenstuction on Nanonal lorest lads
would be conditioned on prior successful completion of the proposed Blue Ridge
HDD or DPI vperutions.”™ This requirement should serve (o avoid a situation in
which & significant invesrment and resonrce commitment associated with
premature Atlantic Coast Pipeline construction would be put at risk and in dircet
conflict with established legal protection of a highly valued public resource.
Adluntic’s proposed  construction  schedule for the Atlantic Coast Pipeline,
however, cannor he mer given the year or mare that wonld he required to first

complete the HDD or DPT operation 5. The Commission has thus recommended

* This condition was initially stated in correspondence to Laslie ITantz. Vice President,
Alantic Coast Pipeline, LLC, from (he LS. Forest Service, Regional Foresier Eastern
Repion and Hepional Forester Southem Region (lan. 19, 2016).

S DEIS at 2-47.

COR86-8

FS response: See response to comment C19-01. Upon review by a third
party contractor of the HDD crossing of the ANST, the FS agreed that the
HDD would be feasible and the DPI would be a feasible contingency option
(FS letter April 4,2017). The FS also would no longer require that the HDD
crossing be constructed prior to other construction on NFS lands. The BIC
Team and the SAIPR provide design and construction practices for steep
terrain. Atlantic would also follow the FERC Plan and West Virginia and
Virginia state requirements and BMPs. The FS continues to work with
Atlantic on site-specific designs which would be used to minimize the
potential risks for sliding and other slope instabilities and would require
additional site designs.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-8
(cont’d)

that Allantic consult with the USFS und provide a realistic schedule pnor 10 the
end of the comment period for the draft 1918,

Allantic can be expected 1o argue that its plans are suflicient to assure the
suceess ol the dnlling cllorl, and thus there is no need for the delay reguired 1o
domonstrate success. 1lowever, the information that Atlantic provided for
consideration in the dralt EIS unulysis is incomplete and misleading. Tt does not
support an objeclive evaluation of the proposed drilling operations with respect o
either the potential for successful completion or the acceprability of associated
cnvironmental damage.

Although the Commission has primary responsibility for conducting the
required NEPA review for the proposed project. the Forest Service is responsible
for decisions conceming pipeline construction on National Forest lands.” The
Fowesr Serviee also hag a duty to meet all NEPA requirements independently it the
Commission fails to do so. The Forest Serviee has indicated thar it must follow the
administrative review process established by federal law. and that its timetable
will depend on receipt ol necessary information. including data, analysis, and
dosign eriteria.”™ In contrast, the Commission has songht to follow a fixed

schedule and consequently has issued a drall EIS (hat does not include information

A Nolice of Availability, 82 Fed, Reg. 1685, 1685-87 (Jan. 6. 2017).

¥ Latter trom Clyde Thompson, TForest Supervisor, ULS. Forest Service. to Nicholas
Tacken, FERC (Nov, 18, 2016), included as Actaclunent 11,
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CO86 — Southern Environmental Law Center (cont’d)

C0O86-8
(cont’d)

required by the Forest Service. Atlunbie, lor us parl, has sovght an expedited
review process and even a waiver of the Commission regnlarions.™

The Foresl Service has repeatedly requested inlormation about the Atlantic
Coast Pipeline that Adluntic hus persistently lailed to provide. As stated in Forest
Service eorrespondence with the Commission, much of this missing information is
needed Lor evaluation of risks and mitigation options.

The lorest Service, W the exlent necessury, will develop avoidanee,
minimization, and mitigation strategies on National lorest System lands that
would be alleeted by the proposed Adlantic Coast Pipeling Project. A number ol
citeets have not been analvzed duc to cutstanding data and analvses. Without
having all of the information recuested for the project. the Forest Service cannot
provide delatled comments on potential avoidance. minimization. and miugalion
strategics.

The need tor informed evaluation of nisks and mitigation options extends o
other areas in the route of the proposed Atlantic Coast Pipeline project, as well as
10 the National Torests, By insisting on receipl of eritical information and analvsis
as a prerequisite for decisions em the project, the Forest Service is meeting its ovwn
ohligations and demonslrating an appropriale standard of review lor other permil-
grunting agencies and the concemed publie,

7 Amendmenm to Application of Atlantic Coast Tipeline for a Cerificare of Public
Convenience and Necessity and Blankel Centification, No. CP15-354-001 (FERC Mar.
11, 2016).

M Letter teom Clvde Thompson to Nicholas Tackett, sigra aote 532,
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CO86 — Southern Environmental Law Center (cont’d)

C086-8
(cont’d)

The lollowing Atllinue Coast Pipeline project inlormation thal the Forest
Serviee requires is direetly relevant to the proposed 13lue Ridge THI.

a. Atlantic has failed to provide requested information on high-
hazard locations, rendering the draft EIS incomplete.

As discussed i Section C, (he Forest Serviee has ropoatedly raised concems
ahout the high-hazard conditions that the Atlantic Coast Pipeline would encounter
mn the central Appalachiun region, noting that “dillicull sitwations melude steep
slopes, presence of headwater streams, peologie formations with high slippage
potential. highly erodible soils. and the presence of high-value natural resources
downslope ol high hacird arcas . . . exacerbaled by high annual rues ol
precipitation and the potential for extreme precipitation ovents.

As described above, Atlantie proposed a “Best in Class Program” thut delers
crlical duty gathening, anulvss, and pluning wotl aller environmental review und
permitting. For the purpose ol inlorming o prehminury determination of Forest
Plan consistency, the Iorest Service asked Atlantic to instead demonstrate that the
Atlunlic Coast Pipeline can he built without unaceeplable risk of resource damage
(I by documenting the ellectiveness of coutrol methods und (2) by developing

site-specitic. stabilization designs for selected areas that present high risks for

¥ Letter from Clvde Thempson, Forest Supervisor, U.S, Forest Service, 1o Kimberly D.
Bose, Sceretary, FERC (Oct, 24, 20016), included s Attachment 12,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-8
(cont’d)

slope Lulure, shppuge, crosion, and sedimentation.™ Unl\ limiied mfommation has
been provided in response to this request.

One of the hgh-hazard areas selected tor site-specific analysis 1 in the GWNF
on lhe westem slope of the Blue Ridge near Atlantic Coast Pipeline mile post 153,
ahbont two miles north of the pullback workspace for the proposed 111D (see
Tigure VII(n)). Similar high-hazard condilions are present in Lthe proposed HDD
urca. Based on geologic and wopographic Laclors associated wilh slope Lailures m
the repion, the geohazard risks may be even more extreme in the 111312 operations

a7 . . . ow . . &
arca. Adantic identilicd the arca as suseeptible o debris Qow hazards. ®

2
" el

" Many of the debris-avalanclies and landslides that occurred in the 1969 Iurricans
Camille calastrophe were associated with the type of granitic and basaliic rock, saprolite,
and soil present in the proposed 1IDD operations area. See Mervin J. Banhol-mte\\
Geology of the Greenfield and Sherando Quadrangles, Virginie, Virginia Di
Minerul Resources, Commonwealth of Vieginia (1977), hilps:Seww dmme. virgy
commercedecs PLIB_4.pdl.

% Dominion Transmission. Ine., Geohazard A lysis Progrom Phase 2 Report. Atlantic
Coasi Pipelne and Supply Hewder Projeci, Table 3-2 (Aug. 2016) (prepared by
Greosynice Consultants, Inc.). Submiined 1o the Commission Aug. 2, 2016
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CO86 — Southern Environmental Law Center (cont’d)

CO86-8
(cont’d)

FIGIURE ¥VIT{n) — One of the high hazard areas selected for site specific
analkvsis by the Forest Service is lecated in the Back Creek watershed near the
center of this phote. The LLEEY pallheck aren for the proposed ACE wonld
extemd feom the westerm slope of the Bhee Ridge in the foregmond. The ACT
woulidl follew Back Creck northward and furm west across the Shenandoah
Valley im the distanee, Back Creck is identitied as a Priority Watcrshod in the
Forest Plon for the GWHNE, a designotion that places o priority on evaluation

of prveposed wctions tat could afect waler Eualil.r.

b Atlanthe has not provided adeguate information regarding
stermwater mana penent.

Adlantic contends that preparation and implementation of post-construction
stornalet fanagement are nol regquoired T the Athntic Coast Pipeline on
Mationn] Forest lapds becuuse argas disturbed by pipeline-related construction will
he restored to pre-development iuncdt condition: “[Florestiopen space or managed

turf will be retumed to a vegetative state and characienstics of stormwater nmofT

12
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CO86 — Southern Environmental Law Center (cont’d)

C086-8
(cont’d)

should remawn unchanged. Therelone, posi-construsiion slormwiler managemenl
will not he n':qllirorl.“i'w
This is the same argument made in Atlantic’s 2006 Annual Standards and

Specilications submission 1o the Virginia ]:J.EQ.‘J"Iﬂ

Atlantic [urther argues in its
submission to the Forest Service that regulatory agencies in both Virginia and
Wesl Virginiu recognize that construction ol aboveground and underground linear
utilitics “may not result in chuoges™ (o the post-development runoll characteristios
of the land surface. The Forest Service responded to this argument by asking for
specilic documentation that justifics not considering post-consiruction slormwaler
managenent measures.

The Forest Service responded to this argument by asking for specific
documentation  that  justlics nol considering  posl-consiruclion  slormwaler
management measnres: “While it is tme that the ACP pipeline ag proposed auay
aof create a signiticant inerease in impervious surtace along the majority of irs
route. there will be significant permanent changes to the vegetative compasition of
the pipcline corndor. as well as potential changes 10 soil compaction and other

environmental conditions. These changes togother will have a measnreable impact

™ Atlamtic Coast Pipeline. LLC, Drafi Construction. Dperations, and Mavtenance
Plans (Aug 2016) (prepared by ERM). Submilled to the U.S. Forest Service and the
Comuission Aug. 22 2016, Included in the DEIS at G-1-G-134.

M Dominion Transmission. e 2006 inmed Standards and Specifications for Froxion
and Sedtment Control and Stormviarer Management for Constriction and Moaisténanes
of Pipeling Projects i Virginia (Feb, 2016).
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CO86 — Southern Environmental Law Center (cont’d)

CO86-8
(cont’d)

on the ability ol the Jund within the pipeline comidor 10 micreepl, absorh. and
retain both aboveground and belowground flow. ™"

<. Atlantic has not provided adequate information wirth regard to
open-trench limits.

Allantie Lus advised the Porest Service ol ity intention to sech o vananee (o
Virginia's open-trench limit: “The Virginia Frosion and Sediment Control Law
Minimum Standard 162 requires that no more than 300 Leet ol trench remain open
at one ime. Mowever, this requirement wonld significantly slow construction and
ncrease the amount ol time the work area remains disturbed. In accordance wilth ¥
VAC 25-870-30. Atlantic will request that DEQ waive Minimum  Slandard
160"

The Forest Service responded thal Atlantic has nol presented proof that the
open-rench lumil causes o sipnilicant werease 1 disturbanee and consiruction
lime in sleep mounlainous rrain, ciling o recenl example on National Forest lad
where the result was unacceptable: “I'his standard is in place to help minimize
erosion and sedimenlation. Unknown 1o the TSFS, a waiver was granted [or the
Celanese pipeline replacement, and there was exeessive crosion and sedimentation
AL 118, Torest Service’s Comments on the Construction, Operation, Maintenance Flan
lor the Proposed Allantic Coast Pipeline Project, Mos, CP15-554-000, CP135-354-0001

(FERC Nov. M, 2006)  hitpszYwww osda v/ InternelyFSE. DOCUMENTS
[seprds27979.pdl.

M Atlantic Coast Pipeline. LLC, Drafi Construction. Operaitons, and Mastenance
Plams (Aug, 2016) (prepared by ERM). Submilled to the LS, Forest Service and FERC
Aug, 22, 2006, Included in the DEIS a1 (=1 10 G- 184,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-8
(cont’d)

al lus locaton following o heavy nuin event. Swch a waiver would not be allowed
et NS fands. .. Constmetion practices shall be planned in such a manner that
the minimum slandard 16a 15 met. . .. No vanance shall be granted on NFS lands
withoutl sile specilic approval by a USES AO [Auwthonzed Oflicer] prnor o
implementation.”*" “The cited Celanese pipeline replacement project is deseribed

n Figure VI1(0).

P8, Forest Servive's Comments on the Construction, Operation, Maintenance Plan
lor the Proposed Atlantic Coast Pipeline Project, supra note 541

(¥ ]
w
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CO86 — Southern Environmental Law Center (cont’d)

CO86-8
(cont’d)

FIGURE ¥INo) — A coumparatively small 2014 pipeline replacement
project im the Jefferson National Forest on Peters Mountain in Giles
County, ¥irginia, A variance o the 300-fost open trench limid was
heqnulrd T thix pnrjed_ A l'll'lnhgh uhpeu exeeeded %, the III‘:Q
approved the variance request, allowing o 2000-foeot open trench. Mo water
interceptor diversions were installed doring trenching. Following a rain
evend that oecurred shortly before the above photoe was tanken, a Forest
Service employvee described having “mever seen that muoch sedimen! move
ol site before.” A case-study reporl is posted at

www, plpelineupdate.org/case-study -mo-1.

The Dwsmminion Pipeline Monioriog Coalitivn conducted o study of open-
trench variance requoestz for pipeline consfruction projects in Virginia
Filicen varinnere reguesis were submilied beiween Januaey 2011 aod July
2014, omd all woere approved. The swihorized open-trench lengths runged
between MM feet and 15 miles, with an average length of 235 miles. Nothing
wis discoversd in DEQ documents do indicate ihal o analysis was conducted
to emsure that these variances would not cause illegal discharges and water
quality degradation.
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CO86-8

cont’d
( ) impacts of road construction on slope stabiliry.

standards.

E.  Conclusion

4,
i,

d. Adantic has provided insufficient informadon to address the

The Foresr Service has elearly indicared that ISC plans will be required for
Atuntic Coasl Pipeline access roads in the Nuvonal Foresl. including new,
upgaraded, aud reconstrueted rowlds, Detailed suil surveys will be required 1o ensure
that access roads are designed to support the anticipated level of use. Additional
intormaulion, including analysis of cut and Nl slopes will be required 1o assess the
polential  lor rowd constuction W upact slope rstasbilily,‘m This level ol
wmvestigation @nd planning may nol be required Lor Atlmtic Coust Pipeline aceess
roads that are not in the National Forest. As indicated in Section 5.1, it is not clear
whether state or local-level sovemment will be responsible [or ESC plan review
and comphance oversight tor aceess roads associared with the proposed Bloe
Ridge HIND and contingency 1I'] operations, 1t is also not clear, piven the extreme

srudients, how these rouds can be construeled in complianee with aceepled

The Feasibility ol dnlling under the Blue Ridge is cruenal 1o determiming
whether the Atlantic Coast Pipeline can go forward along the proposed route. In
light of the uneertainly ol success ol cither method. arising from uncertain and
problematic geologic and topographic conditions, the deficiencies i the draft LIS

discussed in this section are particularly troublesome. Neither the risks nor the
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CO86 — Southern Environmental Law Center (cont’d)

CO86-8
(cont’d)

CO86-9

polenlial environmentul impacts of dolling throvgh the Blue Tudge vsing cither the
(1N or the DPT method are adequately explored in the deaft 118, The only
adequate cure for a drafl KIS so lade with missing, misleading, and msufficient
mlormalion on an issuc ol such central importance is issuunce ol a revised drafi
1218 that will allow the Commission and the Vorest Service to take a hard look at
the environmental impucts ol uttempting 1o use HDD or DPT o dnll through the
steep, wneeriuin errain ol the Blue Ridge.

VIIL. CONSERVATION EASEMENTS

A. Impacts to the Virginia Outdoors TFoundation’s open-space

casements, ™

Atlanlie’s proposed roule Lor the Atlantic Coast Pipeline would cut across ten
propertics en which the Virzinia Outdoors Foundation (VOIY holds open-space
ensements. The len properties are located in Lhe largely undeveloped landscupe ol
he central Appalachion Mountuins, # region churaclensed by ils extraordinary
natural beauty. pristine headwaters. dense forests. and rich wildlife habitat. As
discussed further below. Adlantic’s ellons 1o builld the Allanlic Coust Mipeline

through these properties in spite of protections the open-space casenients were

. Conservation Croups incompeorate by relerenee prior Blings with the Commmission
discussing the VOT conservarion easement issue: Shenandoah Valley Network et al,
Motion to Reject Proposed Route through Consarvation Fasements in Virginia, FERC
Docket Nos, CPL15-554-000. CP15-554-001, CT15-555-000 (eLibrary No. 20161013-
3029) (Oet. 13, 2016), included as Attachiment 32, Shenandoah Valley Network el al.,
Comumenrs Conceming Conservation Easements in Virginia, FERC Doclket Nos. CEP-15-
3540-000, CP15-554-001, CP15-555-000 (eLibrary No. 20161213-5282) (Dec. 13,
20061, included i Attachment 33,
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Regarding section VIII of the comment letter, see the responses to
comments SA8-252, CO3-1, and CO10-3.
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CO86 — Southern Environmental Law Center (cont’d)

CO086-9
(cont’d)

mlended 1o provide has gencruled inlense publie opposition and controversy Lar
bevemd the region whaere the ten praperties are lncated. Despite the importance of
the 1ssue and the public controversy surrounding 1L the drall EIS ignores the
impacts Lo (he len properties and VOI cusements almost entirely.

As affirmed most recently in VOIT's March 10, 2017 comment letter to the
Commission on the drall FIS. “VOF has consistenlly taken lhe posilion hat
constiuclion, mainlenanee und operation ol the mterstule gas ransmission line 13
inconsistent with the open space protections atforded by the subject easements nie
Yer despite his clear contlict. the drall EIS [ails 1o provide any meaninglul
analysis of the projeet’s direet or indireet impacts on cach property, or the speeitic
conservation resources located thereon that each open-space easement is intended
o proleet.  Nor docs the drall EIS cven atlempl o assess lhe damage thai
Atlantic’s offorts to traverse the VOUI© casements wonld have on a key part of
VOL s rmssion that relates to - and the broader state interest i uging open-space
and conservation easements to preserve the natural, scenic, historic. scientific,
open=spuce, and recreational arcas of the Commonwealth,™ In short. the unal vsis
of the impacts thar weald resulr from eonstmeting the projeet across these

properties in contravenlion ol the purpose of the VOF open-space easements and

16 | etter from Brelt Glymph. Exee. Dir.. VOF. (o Kimberly 1. Bose, Sec™y, FERC (Mar.
10, 200 7). included ws Attachment 34

17 See Va. Code Ann, § 10.1-1800,
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CO86 — Southern Environmental Law Center (cont’d)

CO086-9
(cont’d)

specilic  protections  they include does nol pass muster under NEPA.*#®
Consequently, the public’s opportunity to comment meaningfully on the draft LIS
is thwarted **

B.  The draft EIS impermissibly fails to assess the project’s impacts on
parcels with VOF open-space easements and the specific conservation
values they protect.

Section 4.8.5 (Recreation and Special Interest Areas) of the draft 1118 mentions
that the route for the AP-1 mainline crosses 8.7 miles of VOF easements, and
Table 4.8.5-2 lists the ten VOF casements at issuc™™ and a few “leatures™ of cach
of the eased properties. In some instances. the listed features are among the
conservation values each easement seeks lo protect. but the list is unaceeplably

incomplete.  Tor example, the table notes that the casement on the Normandy

1% See Dep't of Transp. v. Pub, Citizen, 541 U.S. 752, 768 (2004) (describing one of the
purposes of NEPA as ensuring “that the relevant information will be made available 10
the larger audience that may also play a role in both the decisionmaking process and the
implementation of that decision™).

1 See League of Wilderness Defs./Blue Mowntains Biodwversity Project v. Connanghion,
752 F.3d 755, 761 (%th Cir. 2014) (“Informed public participation is in reviewing
environmental impacts is essential to the proper [unclioning of NEPA.™).

w50

A scparate table in the DEIS at 4-310 (Table 4.8.5-1) lists recreation and special
interest areas atfected by the Atlantic Coast Pipeline route. It includes the ten VOF open-
space easements included in Table 4.8.5-2. as well as two additional ones: the Scott
Timberland property in Dinwiddie County, and the Brandon property in Brunswick
County. Regarding the “l'imberland parcel, the casemeni on thal properly was proposed
to VOF after Atlantic had made VOV aware ol the proposed route for the Atlantic Coast
Pipeline. As a result, and in line with VOF policy, the Timberland deed of casement was
drafted with a provision that explicitly allows Atlantic to acquire a utility casement
through the property for the Atlantic Coast Pipeline,  Because the casement on the
Timberland property and its specific protections were negotiated with the disturbance
from the Atlantic Coast Pipeline assumed, these comments do not focus on the impacts of
the project on that casement. As for the Nrandon property. VOT staff informed SEI.C via
email on March 13. 2017 that no VOF open-space casement was ¢ver recorded for that
parcel, so its inclusion in the table as a VOF open-space easement is in error,
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CO86 — Southern Environmental Law Center (cont’d)

CO086-9
(cont’d)

Capital property and the casement on the Rice properly both protcel land thal the
National Audubon Society has designated as the Alleghany Highlands Important
Bird Area (IBA). However, Lhere is no mention that the Saunders property lies
within the Central Picdmeont IBA and that this 15 one ol the specilic conscrvation
values that casement is intended 1o proteet. ™

Further. nowhere does the lable or the surrounding text indicute how the
project’s crossing ol u particular caseiment will impaet uny ol the properties wilh
regard to the features (or portions thereof) referenced in Table 4.8.5-2, or with
regurd 1w any other specilic conservation purposes cited in cach casement. There
is one mere seutenee of purponted analysis on page 4-324 that suggests the impacts
on each easement would be the same as the impacts described in the separate
seelion ol the drall EIS on lund wse. This relerence eertainly docs nol sullice. as
nothing in that scetion assesses the dearee of impacts o cach eased parcel or the
gpecific conservation resources (or povtions thereof) simared on them.  Without
knowing the extent to which the project will directly and indirectly affect the
conservation resources thal an open=spuce cassment is inlended 1o proteet, 1l is

impossible to determine the impact the project will have on thar casement ™2

B Gee Deed of Gl of Fasement. from Saunders and Saunders 1o VOF 6 (Nov. 28, 2012,
mcluded as Atkachment 35

= oor nole, seetion 4.3.3.3 (Important Bird Arcas) of the DEIS consists of & onc-
paragraph genzral discussion on [BAs and includzs a lable summarizing (he seven 1BAs
the project would cross. Althouph the table mentions both the Allephany Highlands wnd
the Contral Piedmont 13As. there i no discussion of the impuacts the project will have on
any of the IBAS  much less the portions of the IBAs tha the relevant YOF casements
are mtended o protect. Rather. the text simply states that “[t]he FRRC and FWS MOT

2
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CO86 — Southern Environmental Law Center (cont’d)

CO86-9
(cont’d)

For example, 8 number ol the VOF cusements relier to scenie viewsheds on the
cased properties and adjacent arcag that the casements are intended to profect and
preserve. such as recreational trails in the CGreorge Washington Nalional Forest
(GWNF). More specilicully, the deed Lor the VOF casemenl on the Normandy
Capital property states that the casement is intended to protect the viewshed as
seen Irom a public trail in the GWINF thul runs along the ridge of Tower

Mountuin, Stmilaly, the deed lor the VOI cusement on the Revercomb
property makes clear that easement is intended to protect viewsheds from two
rails  the Walker Mountain Trail and the Shenandoah Mountain Trail  that
raverse GWNL property on ridgelines above the property.™! In addition, the deed
tor the VOF easement on the Bright property explains that the easement will help
proteet the view Itom the Brushy Ridge Trail in the GWNF,*™*

In subscerion 4.8.8 (Visual Resources), the draft TS acknowledges that the

project’s gencral impact on  seenery would be the most severe where

requires the agencies and Applicanis (o identily measures 1o protect. restore, and manage,
as practicable, IBAs. and other significant bird sites that occur on lands impacted by
projecis.” DEIS al 4-158, Merely stating that & memorandum of agreemen! reguires an
applicunt Lo identily measures 1o protect, restore, and munage [BAs docs nol provide an
adequate pictiwe ol the impact the project will have on those rescurces, and iL cerlainly
does not indicute the impacts on any open-space casements specifically calered inlo with
a goal of helping o preserve them.,

B Sae eed of Gill of Kasement from Mormandy Capital, 110 10 YOF 3 ((a. 29,
2013), included as Attachment 36.

1 Sse Deed of Gift of Easement from William Thillips Revercomb and Cindy TPowell
Revercomb o VOF 4 (Sepl. 15, 2011), included as Attachment 37,

2t

% Xee Deod of Gift of Tascment from Loster D. Bright o VOT 5 (Apr. 23, 2016),
included as Attachment 38,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-9
(cont’d)

“mountansides and ndgelops with a predominant surrovnding landscape characler
of intact forest eanopy™ are viewed from vallevs and adjacent mountams ™
Notably, several of the properties protected by the VOF easements al issue consist
largely ol Toresled and mountuinous lerrain al high clevalions, so the projeet 1s
likelv o undermine the scenic conservation values those easements are intended to
prolect. Yet the drall FIS includes no discussion ol the impacts 1o the views onlo
hose protected propertics,

Several of the VOLI' easements at issue are also intended to protect forestland.
and vel there is no discussion in the drall EIS ol the impucts 1o forest resourees on
these paveels. Lor example, torest preservation 15 a kev purpose of the deed for the
Normandy Capital property; three of the easement’s recitals of conservation values
perlain o the prolection and preservation ol the sigmlicanl acreage ol vplind
torest lacated on that properre, and wildlife habirtat is referenced among the
resources that the protected forestland benetits.™ This forest is also designated as
care forest by the Commonwealth of Virginia’s 2007 Virginia Natural [Landscape
Assessment (VaNLA), Yet the most densely foresied portion ol this property
would bhe hiseeted hy the Arlantic Caast Pipeline ronre and the associated access
roud, resulling in significanl impacts Lo the easemenl and ils conservation purposes

that are not assessed in the dralt EIS. Specilicully, based on o GIS analvsis of core

#EDFIS af 4-336-37.

i o . . - .
77 See Deed of Gill of Easement from Nomundy Capital, sipra note Y, al 4.
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CO86 — Southern Environmental Law Center (cont’d)

C086-9
(cont’d)

[orest as designaled by the 2007 VaNLA, the cleanng required Lor the 125-[ool
pipeline comstruction comidor and the aceess road across the property wonld result
m a direct loss of 18 acres ol torestland. Another 144 acres ol interior forest would
be converled o cdge hubital, bused on a 300-loot buller Irom Ihe [orest edge. In
addition, indireet effeets would include significant fragmentation of the core forest
area on Lhe properly where the pipeline and road would slice il into smaller
patches witl less habital value and lower habii GUHIIUUIi\-iI_\*.'“s

Similar impacts would accur on the heavily-forested Teague property, the deed
ol casemenl Lor which highlights the mulii=aged [orest and the rich wildlilc habitat
it provides as conservation values that casement 1s intended to rnmccr;""" On that
property. the proposed Atlantic Coast Pipeline route hisects the middle of the
property. lrugmenting 2 core [orest arcy.  Aguin. based on a GIS analvsis of
VaN[ A-designated core forest, the clearing required for the pipeline wonld
destrov 17 acres of core forest, and anothier 97 acres would be altered from interior
forest to edge habitat. ‘I'he damage to the forest resources is also likely to impact
the portion ol o designaied brook trout sircam, Stony Run, thal traverses the

property (and which is anothor eomservation value disenssed in the casement” ),

¥ See Todd Lookingbill, Anabsis of Potential Fragmeniaiion impadts of the Ailonise
Conast Ppeline Proposed Honte (2017), included as Attachment 15

% See Deed of GIl of Easerent from D, Keith and Penny B, Teague to VOF 3 (Nov. 16,
20071, included i Attachment 39.

e,
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C086-9
(cont’d)

There 15 no menlion in the deall EIS of 1hese impaets 1o this prolected parcel and
the conservation vahies the VOI' casenient is intended to proteet.™

The failure ol Lhe drafl FIS 1o assess the direct or indivect impacts 1o each
cused pureel or the specilic conservation resources (or porlions thereol) silualed on
them makes it impossible to use the dratt 118 to pauge the effect the Atantic
Coast Pipeline would have on those easements.  This precludes the informed
decision=making thal NEPA requires. In order 1o sutisly NEPA, the Commission
must fully evaluate potential impacts to the easements” conservation values in a
revised drafl EIS.

C. The draft EIS ignores the project’s impacts on VOF's open-space
easement program and Virginia's land conservation effores.

At g brouder level, (he dralt EIS also Gails o diseuss the signilicant damage ths
praject could do to VOIT's ability to advance its statutory mission, as well as the
averall effeetivencess of opon-space and conservation casements as tools in
Virginia’s land conservation ellorls. These are impacts that the Commission
should consider closely  not just ay (he ageney works 0 remedy the dehiciencies
in the dratt 1iIS, but as it determines whether this proposed route even warrants

approval.

N hdeed., several of he casements reference s conservation purposes the profection of
siveams or other walerways thal cross the protecied propertics or reecivae drainage Trom
them. As with the other examples of iopacts menbioned in Uns section of these
comments, there is no discussion in the Draft EIS of how the land disturbances nacessary
Les buld and eintain the papeline would impact the waterways o these portant
conservation purposes of the cascments, in violation of XEPA, A now EIS must asscss
and document these effects,

(=]
b
vy
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C086-9
(cont’d)

According 1o the applications that Atlantic has submilied 1o VOF Lor
“eemversioms” of open-space land under Virginia Code Aam. § 10.1-1704, the land
that would be permanently impacled from the S0-foot-wide right-of-way that the
Commnuission recommends in the drult EIS would 1olal 34.6 acres ol property that
are protected by these ton YOI casements. Another 73.8 acres of these properties
would be impacted by temporary construction access roads and other related

¥}

disturbances,* ™ This major intrusion on lads thal are ostensibly proteeted by
VOU easements wounld deeplv undermine the public’s confidence in Virginia's
opensspuce casemenl program, as ¢xisling and polential cascment donors would
leam and be deterred by the fact that the unique land thev seek to proteet in
perpetuity with a conservation or open-space easement would still be vulnerable to
the sing ol large-seale, lederal mlrasiructure projeets like the Adanie Coast
Pipeline that conld drastically affect a property’s comservation values. As VOF
itself noted in its September 6, 2016 lettor to the Commission about the impact of
the Atlantic Coast Pipeline on the easements at issue:

The Commonwcalth’s investments in conservation  could  be

jeopardized by the construction. opervation and maintenance of a

large-scale gus trunsmission line. The degradation of protecied

resources may also resull in a loss ol conlidence in the cllectivencess
of apen-space easements by Lhe public,™

" See Atlantic's Revised Applications tor Conversion ur Diversion of Open Space (Jan.
2007 hopesweww. virginiaoutdoorsfoundation. org/event februarv-201 7-policy-easement-
consideration,

' Lenter from Martha Little, Deputy Dir. VOT, to Kimbery D. Bose, Se¢'y, FERC
(Sept. 6, 2016), included as Attachment 4.

226

Companies/Organizations Comments



IvS1-Z

COMPANIES/ORGANIZATIONS COMMENTS

CO86 — Southern Environmental Law Center (cont’d)

CO86-9
(cont’d)

Morcover. allowing Allantic 1o construct a nalueal gas pipehine across a block
of apen-space easements in violation of terms of thase casements and their
conservation purposes would send a troubling message (o utihty companies
nutionwide. indicating thal such cascments need oot be considered a signilicant
abstacle when planning a pipeline route.  “Ihese impacts, which may not lend
themselves to quantification in a table in the drall EIS. are signilicant nonetheless
und should be diseussed i the NEPA documents and Lretor into the Comnssion”s
decision-making.

1. “The draft EIS appeavs to assume prematurely that Virginia law will
allow Atlantic to procure a right-of-way easement across YOF open-
space cascments.

The draft KIS containg an apparent misstatement—or at bhest a dismissive
prediction  Ihat downplavs the extenl 1o which Virginia law. the casements al
issne, and VOU irself all discourage the level of mtrusion em open-space easements
thart the Atlautic Coast Pipeline would cause. Specifically, page 4-325 stares:

Based on a review of the regulations pertaining to VOF easements. it
15 believed that the project would not be precluded [rom establishing

an easement for ACP on each VOF easement crossed,

The reference ra “regnlations pertaining to YOI easemonts” presumably refers
to Virginia Code Ann. § 10.1-1704 {and it is presumably the Commission. as
preparer ol the DEIS. who bholds the relerenced “beliel™). Ilowever. the drall IS
provides no explanation of the reasons why the Commission holds this “belief.”

Signilicantly, under that statutory provision and the terms ol most ol the
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CO86-9
(cont’d)

cascments themselves, no parcel ol land or porion thercol protecied by the open-
space casements atissue heve may he “converted”™ ont of open-space use ro allow a
right-ol-way easement for the Atlantic Coasl Pipeline unless VOF determines Lhat
the proposed conversion s bath: (1) “essenlial to the orderly development and
arowth of the locality™ in which the pareel is located: and (ii) “in accordance with
the official comprehensive plan Lor the locality” in which the parcel is located.*™
Unless and untl VOI?s Board of Trustees muhes thal determmation lor «
particular parcel. Atlantic is precluded from establishing a right-of-way easement
on that parcel under Virginia law. And the VOF Board has nol made that
determination for any of the parcels at issue,™

Atlantic originally submitted draft applications for conversions to VOF in May
2015, and 1 submitied revised appliculions in Janeary 2017, Atlantic then

presented its applications to the VOU Bnard of Tmsrees ar the Board s February 9,

" Va, Code Ann. § 10.1-1704,

I VOF*s March 10, 2017 comment letter to the Commission on the drafl TS, U
note 546, VOT explains tha its Board of Trustees vored at the Doard’s Febrary 9, 2017
mieeling to detir a decision on Atlantic’s conversion applications and also direded VOT's
Executive Director 10 provide TERC with the staff reports VOT assembled on ths
conversion applications. ‘These stall reports contained a list of conditions that ¥OF's

staff recommendad the Doard include as part of the conversions “/i7f the Doard of

Trustees linds that Atlantic Coast Pipeline applications meet the requirements ol Seclion
10017047 See spre nole 362(cmphasis added).  OF course. the Hoard did noet
delermine that the applications met those slatulory regquirements, and it instead voled o
defer o decision indefinitely.  VOF's drall FIS comment leter nowe lisis those siwome
conditions and reguests the Commission 1o include them in any Final T1S and Certilicate
of Public Convenicnee and Neeessity 3f the Commission ultimeadely decides o issie those
iems for this propoesal,  Tlowever, this regquest to the Commission 1o include certan
conditions if the pipeline route is approved should not be misinerproted as the VOF
Doard”s granting of tie conversion applications. Nor it should be viewed as a change n
VOF's consistent position that the Atlantic Coast Pipeline should avoeid crossing or
intersecting VO open space easements in the tirst place.
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(cont’d)

2017 mectng, which also incloded a gencral public comment session.  In the
weeks leading up o the moeting, VOI' reccived written comments from aver 200
people and organizations urging the Board (o deny the § 10.7-1704 conversion
applicalions, Then, dogens ol landowners. casemenl  donors,  larmers,
reprosentatives of land conservation organizations, and local government officials
voiced their opposition in person at the Bourd's February 9. 2017 meeling,
lughlighting the damage that a VOI© vote o approve the conversions would do o
the public’s trust in YOI and the open-space easement program. among other
scrious coneerns. The VOF Bourd voled at that meeting 1o defer a decision 1o
allow tor consideration of the large volume of input and information they were
continuing to receive relating to whether the statutory requirements could be met.
As a resull. currenily Atlanue 1s precluded by Virgima law lrom cstablishing righi-
of-way casements on cach of the ren propertios protected by YOI casemonts,
Lookimg ahead. there is reason to believe the eurrent status will not change, As
set farth in the two filings that our organizations have made to the Commission on
this issue.”™ the wo statutory findings relerenced above that VO must make in
arder to grant a conversion applicatiom are not satisfied here. With regard to the
tirsl prong, the speculative and indirect benetits Allantic cites in its applications as

polentially secruing (o cuch ol the [our localites atissue il (he pipeline is buill are

“* Motion to Reject Proposed Route through Consorvation Eascinents in Virgiuia. supra
note 345; Comments Concerning Conservation Easements in Virgioia, sipra aote 545,
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(cont’d)

nol cssenlial 1o their orderly development and gruwlh.ﬁﬁ? As lor the seeond prong,
the propased conversions are inconsistent with nimerons provisions in the official
comprehensive plans of the four localities”®  Further, although the draft KI&
relers 1o Aulunlic’s appliculions “lor pupor con versions.™™ VOT has made clear
that “the praposed “eonversions’ under this code section are not minor and. in faet,
would represent the largest conversion ol open space land in VOF's 30-vear
hi‘su.u'_v,"'m

These statutory hurdles, as well as the considerable public outery over the
proposed conversions and the very real threal they pose 1o public trust in VOF and
Virgimia's open-space casement progrant, make any presumption that the VOI©
Board will vote to approve the conversion requests a risky one. Consecquently, the
“belicl” asscried 1n the drall EIS thal the project would not be precluded by the
regnlations perraining to VOI7 easements is, at worst, a misstatemaont that mdicares
a misunderstanding of Virginia law and the current status of Atlantic’s conversion
requests. At best, it sounds like a dismissive prediction that runs counter to “the
Commnussion’s goal 1o include state and local authoritics o the maximum ¢xient

passible in the planning and construetion activities™ ™ hecause it downplavs the

7,
R
sl
W DELS at 4-325 (emphasis added),
™ Letter from Martha Lirtle, Deputy Dir.. VOF, to Kimberly D. Bose. Sec’y, FERC
(Dec. 5, 20167, included as Attachment 41,
™ Transeonnnemal Gas Pipe Line Company. LLL', 141 FERC P 61091 (F.ER.C.) 61501
(Nov. 2, 2012).
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CO86-10

valug and legitimuey ol the decision=making process in which the VOF Board, the
affected localities. an engaged public. and Atlantic are all srill participating.
Fither way, this apparent “beliel™ should not torm Lhe basis for any tyvpe of NEPA-
based delermination regarding the signilicance ol the impacts the project would
have on the YOI casements at issue or the broader open-space casement program,
and a proper NEP'A evaluation ol those impacts must be included in a revised drall
LIS,

IN.  GRELNIIOUSE GASES AND CLIMATE CIIANGE

A. The Commission fails to fully analyze the lifecycle greenhouse gas
cmissions of the Atlantic Coast Pipeline project.

In the drafl EI$, the Commission fails to adequalely evaluate the polential
impacts ol the Alantc Coast Pipeline projeet. altematives (o the project. or the
mitigation of the resnlting mercases in Groenhouse Gas (GIHG) emissions. As
chscussed in Jurther detail below, the Commission musl revise the drall FIS lo
properly evaluate ihe lileevele GG emissions ol the Atlmtic Coast Pipeline
project. as follows:

¢ The Commission must utilize the most recent values for methane global
warming potential;

¢ The Commission nmst quantify the projected upstream and downstream
dircet and direet GIIG cmissions where possible, and conduet a strong
alitative assessment where a quantitative analvsis is not warranted; and

¢ The Commission musl [ully anulvee all of the direct, mdirect. and
cumulative GEHG amissions resulting Irom the AtlmGic Coast Pipeline
project and use this anulvsis 1o compare allcmatives © the Allantic Coast
Pipeline project and develop mitigalion measures Lo address such
emissions. Recent NEPA case law supports the need for the Commission to

3

CO86-10

See the responses to comments CO55-1 and CO66-4.

The social cost of carbon tool is primarily a comparative tool intended for
estimating the costs and benefits of rulemakings and policy alternatives using
cost-benefit analysis. It was not developed for analysis of individual projects.
The tool cannot predict the actual environmental impacts of a project on climate
change and has no criteria for what constitutes a significant impact.
Additionally, the tool does not account for methane, only CO,. While the EIS
did not conduct a social cost of carbon analysis, quantitative information on the
direct, indirect, and end use emissions, including methane, are included in the
EIS.

Companies/Organizations Comments



S1-Z

COMPANIES/ORGANIZATIONS COMMENTS

CO86 — Southern Environmental Law Center (cont’d)

CO86-10
(cont’d)

evaluate the vpstrcam wund downstream wpacts and clime chinge
inplications resuliing Irom 1ts certilicate approvals.

Recent case law has held that agencies evaluating energy infrastructure

projects must analvze the indirect eftects of their construction and operation under

L od

the National Environmentul Policy Act (NEPA), ™" und that the reviewing agency
does nut whe the requisite “hard look™ under NEPA when it Luils w0 consider
downstream emissions from the combustion of fossil fuels, specifically coal *™
For cxumple, the Ninth Ciceuit has held that the impacts of GHG cmissions on

climare change are precisely the sort of impaets NI'PA roquires agencies to

consider in a cumulalive impacts analysis.* ™ At least one federal district court has

2 400d Srates Col, for Pragress v, Suitave Teansp, Tid., 315 T.3d 520, $19-50 (8th Cir.
2003 finding that NEPA required consideration of the adverse air quality effects of
buriing coal as an indivect effeet of building a railroad that provided a more direet route
for coal transport to coal-buming electricity generating unitsy. Dorder Fower Plani
Working CGrp., v~ Dep’t of Taergy, 260 T, Supp. 2d 997, 1017, 1028-30 {S.D. Cal. 2003)
(requiring consideration of the emissions from a power plant in Mexico, which would
exporl electricity to the LS., in the NEPA review of (he transmission line).

“* Michael Burger. ¢r &/, Columbia Law School Sabin Center for Climate Changse Layw,
Workinmg Paper  Dowastream and Dpstream Groenhouse CGas Fwissioas: The Proper
Seope of NEPA Review. 1-33  (2016), httpszoweb law. columbia edw sites/ default’
files‘microsiles/climate-changesdownstream_and_uvpsiream_ghg_emissions_-_proper_
scope of nepa reviewpdf (citing Jiigh Couwirmry Conservation Advocates v, Linited
Staifes FHorest Service, 32 F.8upp.3d 1174 (D.Caolo. 2014Y, Dine Crtizens Agoinst Ruining
Char Envreminent v LS. Offtce of Surface Mming Reclanation & Fnforcement. 82 F.
Supp. 3d 1201 (D, Colo. 2015) (order vacaied in part: appeal amissed m pari, 643
Fed.Appx. 799 (10ih Civ. 2006) Fridkorth Guordians v GOSN, 104 K. Supp. 3d 1208,
1230 (D. Colo 2015 )(order vacuted in purl, dppeal dismissed in part, 643 Fod Appx. 799
(10th Cir. 2006), &t see iVidEarth Guardienrs v Q8. Koo 122CV-83-AR1 (1), Wyo.
2013y (holding that the ageney s analysis of downstream cnnssions way sdequate, in part
bocause the ageney had already disclosed cinissions from coal combustion).

3 See, wg. Center jor iologivali Diversity v. Nationa! ilighway Trafie Sajety
Admimistration, S38 F.3d 1172, 1217 (Uh Cir. 2008) (“the Taet that “elimale change is
largely o global  phenomenon thul includes actions. . oulside o Jihe  ageney’s]
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CO86 — Southern Environmental Law Center (cont’d)

CO86-10
(cont’d)

expressly required the federal govemment o analvee the climate change impacts
of it decisions imder NEPA.™® Plaintiffs alleped that the federal govemment
tailled o disclose the social. envivonmental, and economic impacts of the GHGr
cmissions resulling [rom s decisions. ™™ The ageney Jid not dispule that 1l was
required to analvze the indireet effects of GIHG emissions: however., it failed to
include u discussion of the impucts caused by these emissions,” urguing that
sueh a aalvsis was '‘i1:1pussi‘rJla:.""""'H The court lound that (he social cost ol
carbon protocal was an available tool that could have been used t quantify the
climalic impacts. The prolocol was designed 1o assist Llederal agencics with cost-
benetit analyses to quantity a projeet’s contnbution o costs associated with global
climate change.™ The court found that the federal government should have taken

a “hard look™ al whelber this ol could have contribuled 10 & more mlormed

asscssment of the impacts, and that the agenev's explanation for omitting the

control...does not release the agency lrom the duty of assessing the ellevts of its actions
om global warming ™)

T High Couniry Conservadion Advocaies v. U, S Forest Serv., 52 F.Supp.3d 1174
(10.Cole, 2014).

R g, at 1187,

7 1 at 1188-90,

PR a 1190,

g (citing Sarah E Light, ¥EPA' Foatpro: frmoten Dwsclosire as o (s
Curban Tux on Agencies, 87 Tul. T.Rev. 211, 54546 & n 160 (Feb. 20137) (noting 1he
EPA recommendation to the State Departmont 1o “explore... means to characterize the
nnpact of e GITG cmissions, including an estimate of the social cost ol carbon”
associated with potential increases of GIIG cmissions™ in connection with the Stare
Department’s review of the hevstone XL pipelioe).
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CO86 — Southern Environmental Law Center (cont’d)

CO86-10
(cont’d)

sovial cost ol carbon prolocol in ity [inal EIS was arbitrary and cupricious
violation of NIEPA, ™

That same vear, the 13.C. Circuit ruled that the Commission must conduet
a consaliduled environmental review ol natural gas pipeline segments. because the
approvals of these sepments were conneeted actions within the meaning of
NEPA.®' The court also found thal the Commission’s FA was deticienl in ils
tuilure 1o mclude uoy meunnplul spulysis ol the cumulutive impacts ol the
pipeline segments at issue.™ Specifically. the Commission failed to assess the
additive clleel ol the projects together with the elffcets of existing or reasonably
toreseeable gas development activitios in the project arca, melnding compressor
stations. and other infrastructure.™ I'herefore, the Commission must evaluate the
comulative clleels ol s certilicale approvals. melvding GHG cnussions, rather
than reviewing mdividual projeets in isolation.

Two vears later, the D.C. Circuit Court held that the Commission reasonably
declined to consider upstream domestic natural gas production in its NEPA review

of the indireet eflcets of the Cove Point LNG Lucility in Maryland.™ The

B M 1191, 1193,

B Dedaware Riverkesper Network v, Fead, Fnergy Reg, Conon'n, 753 T2 1304, 1308-09
(D.C. Cir. 2014).

0w 1309,

Bk 1300,

M LarthReports, Iic., drdiar Pansent Rivertesper. et ol v. Fed. Energy Reg. Comn ',
828 T.3d 949. 952 (ND.C. Cir. Z016) (citing Sterra Cikk v FERC, 2016 W1, 3324262
(D.C. Cir. June 28, 2016)).
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CO86 — Southern Environmental Law Center (cont’d)

C086-10
(cont’d)

Comumussion declined lo consider vpstream domestic natural gas production m ils
NIWPA review hecause it alleged that it was “not sufficiently causally relared™ to
the Cove Point conversion project and was “speculalive and not reasonably
[oreseeable,” utilizing the same reasoning (o rationalize its Lailure 1o cvalvate the
potential GIG emissions.™ The 1D.C. Circuit noted that in another case that it
had decided only weeks prior, it held that the Commission did not have lo
address (he indireet ellects ol the antcipated export ol nutural gus becuuse the
LS. Department of Energy, not the Commission, has the sole authority to license
the cxport ol any natural gas through LNG facilitics. ™ The court also cited
another reeent case where it reached the same conclusion, vejecting nearly
identical contentions regarding the indirect effects of increasing a different
LNG terminal’s production capacity.” However. lhese cases did not address
whether NIEPA reaches the effeets of emissions arising from the transport and
comsumption of exported natral gas, and the D.C. Cireuir held that the petinieners
remained free to raise these issues in a challenge to the Department of Fnergy’s
NEPA review ol its export decision, ™

The 1D.C. Cirenit found that one aspeer of the petitioners” challenge did not
slem from increased natural gus exports under the Departmenl of Energy’s

purview, numely the Commission’s [uilure to use a social cost ol carbon protocaol

i
B fel, a1 953-56 (eiling Sierra Club, 2016 WL 3524262 al *7).
B Gl (citingg Srerva Clich v, FERC, 2016 W1.3525562 (1.0, Cir. June 28, 2016))

R 1l a1 956,

(]
Ll
wa
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CO86 — Southern Environmental Law Center (cont’d)

CO86-10
(cont’d)

or other sinular analviical ol 1o unulvee the environmental impacts of GHG
emisgions from the constietion and aperation of the Cove Paint facilities. ™ The
Commission acknowledged the availability of the social cost of carbon profocol,
but, asserled thul it was nol appropriste or inlormative (0 use lor the Cove Point
tacilities due to the lack of consensus on the appropriate discount rate, which leads
1o “signilicant varialion in oulput” becuuse Lhe tool “does nol measure the actual
meremental impaets ol @ project on the enviromment” and assering (hat “there ure
no established criteria identitying the monetized values that are to be considered
signilicant [or NEPA purpcscs."‘"“ The Commission contended that “there is no
standard methodelogy to detenine how a projeet’'s mercimental contnbution o
|GHG emissions] would result in physical effects on the environment, either
locally o globally.”™ The D.C. Cireuit [ound no reason (o doubl the
reasonahleness of the Commission’s eonclusion about the use of the social cost of
carbon promc-ol_."” and denied the petition for review, finding thar the
petitioners failed to show that the Commission’s NEPA analvsis was deficient
due to s Lulure 1o consider indireet ellcets of the Cove Point conversion project,

or thar the Commission thus acted arbirrarly and capricionsly.™ Ilowever, the

s i

0 o

M,

2 1o, (citing Wildbarth (uardians v. Jewell, 738 F.3d 298, 309-12 (D.C. Cir. 2013)).
Mt w9,
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CO86 — Southern Environmental Law Center (cont’d)

C086-10
(cont’d)

White Howse Couwnecil on  Eoviconmental Qualny (CECQH  has  since
recommended thar where quantification of emissions is not possible. ageneices
should at least provide a quabilative analysis of the climate change implicatons of
projects.”™

H. Hecently issued CEQ {tinal puidance supports the need for the

Commission to cvaluate the lifeeyele CHG emissions resulting from ifs
approvals and the impacts on ¢limate change.

CEQ recently ssued i1s long avaited linal smdance explaining how lederal
ugeneies” NEPA malvses and related documentation should evaluate the G11G
ciissions resulting lrom apeocy setion and the impuets on climale clrangc;""
While we recognize that President I'rump recently issued an lixecutive Order
rescinding the CEQ linal guidance, this does nol preclude the Commission from
vtlizing the tools contained therein to consider the mmpacts of its actions on
climate change in order to mitigate litigation risk when conducting environmental
reviews), The CEQ linal guidance acknowledges that ", climate change is a
fundamental enviremmenral issue, and irs effects fall squarely within NITPA’s

sy dtity

purview, CFQ vecommends (hat lederal agencies “use lhe projecled GHG

" The White House Council on Environmental Quality, Minal Gridance for federal
Departinents and Ageacies on Coisideratioir of Creenhowuse Gos Fnussions and the
Effecrs of Ulimare Change in National Envivenmental Policy Aef Reviews, 1. 13 (2016)
Mheveinafter  CTQ Tinal  Guidance],  hittps:<obamawhitchonse archives govigites,
whitehouse.govitiles'dociuments’nepa_tinal_ghg_gwidance.pdt  (last visired April 3,
2017).

i at 6.
194

felal 2.
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CO86 — Southern Environmental Law Center (cont’d)

C086-10
(cont’d)

enussions associaled with proposed actions as a proxy lor assessing proposed
actions’ potential effects on climate change in a NIEPA analysis...together with
providing a qualitative summary discussion of the impacts of GHG emissions
based on authonitative reports such as the USGCRP's [United States Global
Change Research Program| National Climate Assessments and the Impacts of
Climate Change on Human Health in the United States... "™ CEQ recommends
that federal agencics quantily an agency action’s projected dircet and mdireet
GHG emissions, using available data and GHG quantification tools that are
suitable [or and commensurate with the proposed agency action. ™

Additionally, CLQ recommends the consideration of altematives to mitigate
GHG emissions, stating that it is fundamental to the NEPA process.™ “Agencies
should consider reasonable allematives and mitigation measures (o reduce action-
related GIIG emissions or increase carbon sequestration in the same fashion as
they consider alternatives and mitigation measures for any other environmental

effects.”*™ In the natural gas context, the (.S, Department of Fnergy has

7 rd. a 9-10.

gl 11412, see alse White House Council on Environmental Quality, Greenhorse
Clas (Gl Aecounting Tools. htps:/eeq.doe.gov/guidance/ghg-accounting-tools. html
(last visited April 3, 2017).

" Jdf. a1 14 (citing §§ 42 1.8.C. 4332(2)(C), 4332(2)(E): 40 CFR 1502.14, 1508.9(b)).
Lol
Id a 1S,
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CO86 — Southern Environmental Law Center (cont’d)

C086-10
(cont’d)

from the Flectvic Power

sugeesicd the consideruiion ol ncrcasing wihizativn ol existing pipeline capagsily
and re-routing natural gas flows as alternatives to new natural 2as infrastmenre ™

The Commission has asserted (hat it limits its NEPA review lo avoid chasing
“remole, speculutive or unreasonable conneclions 1o upstream production zones or
the final use of the gas.”* Towever, CliQ addresses this very situation in its final
auidance, explaining thal “when an agency determines that gquantifving GHG
cmissions would not be warnmted becanse wols, methodologics, or duta mputs ure
not reasonably available, the agency should provide a qualitative analysis and its
rationale Tor delermining that the quantitative analysis is not warranted " Thus.
if the Commission asserts that it is wuable te quantty the GIIG emissions
resulting from its certificate approvals, it should, at a minimum, provide a
qualitative analyvsis ol the climate change 1wplications ol s certliculc
approvals. ™ Becanse the comstruetion and operation of new interstate namral pas
infrastructure approved by the Connnission wltimately contribute 1o, or facilitare,

increased lifecycle GHG emissions to the atmasphere. the Commission should

MULUS. Dep't of Energy. Natural Gas fifrastructure iniplications of fncreased Demorid

Secter. 1, 31 (2015), httpienorgy. gov'sitesprod files 201502
119/ DOE 20 Repon® 20N atural %620 Gas* a2 Ol ntrastruchre®s 20 _02-02.pdf.

W% gean Sullivan, New climate giidance a 'stariing point’ a3 IR weighs expanding
rewews, SNL Financial. August 4, 2016, hitps:“www.snl.conv'Interactived article.s
D 37307606,

@ CEQ Final Guidance, sipro aote 594, at 12-13,

i w13
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CO86 — Southern Environmental Law Center (cont’d)

C086-10
(cont’d)

wlilize NEPA 1o cvaluae these impacts and lo compare allernatives and
mitigation measures to address such emissions ™

Further. implementation of the CEQ final guidance is consislent walh the
legislative intenl ol the Nulural Gas Acl.™ which could be reud as harmonious
with consideration of environmental factors, inclnding the evaluation of GG
emissions and impacls on climate change.””” The Natural Gus Act declures that
*“the business of tuosporting and selling nutural gus Lor ultimute distabution
the public is affected with a public interest. and that I'ederal regulation in matters
relating 1o the transportation ol nutural gas and the sale thereol in interstale and
torcign commeree is neeessary in the publie interest.”™™ The public interest
orientation of this language suppests a compatibility with a repulatory approach to
consider not ooly the privale costs and benelus ol mterstale natural gas

transmission, but also the environmental exremalitics that wonld be bome by the

@ Ratherine oo, CT0O 'y Dvat Cinsdunce on NTFG Clisnale sinafysex: Polentiol fipracts
on Climate Litigation, 45 Eavtl. L Rep. News & Analvsis 10925 (2015,

W

7 See Clwistopher 4. Batewman, Yoward Creener #1RC Negisation of the Power Industs i
3% Harv, Envil, 1. Rev, 275 (2014) (Note this article pertains to the Tederal Power Act
(FPAY TL s wpplicable, however, because the FPA and NGA have heen “mitarpretad
consistent 1y because of their similavitics. See Transmussion Acois Pediey Sty Grp. v,
Fed Frergy Rey. Covsn'n, 225 T3 667, 686 (D.C. Cir. 2000) (citmg Favromneniu!
Aciion v. Fed. Taergy Reg. Comen ‘i, 996 T.2d 401, 410 (D.C Cir. 1993); Tennessee (ias
Pipeline Co. w. Fed Tnergy Rey, Conon'n, 860 T.2d 446. 454 (D.C.Cir 1988)), see alsa
Avkansas Lo, Gas Co. v Tlall, 453 TLE. 571, 577 n. 7 (1981): see elso Kenmoky Urilinies
Co v Fed Energy Reg. Comm’i, 760 F.2d 1321, n. 6 (D.C. Cir. 1983) ("I is. of course,
wall sentled that the comparable provisions of the Natural Gas Act and the Faderal Power
Act are to be construed in pari materia™)).

ST S.C§ T T).
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CO86 — Southern Environmental Law Center (cont’d)

CO86-10
(cont’d)

public as a whole. including GHG emissions and their impacts on chimate
-
change.“"”

C. The Commission failed to evaluate the lifecycle GI1G emissions
resulting from the Atlantic Coust Pipeline project.

1. The Commission utilized an outdated methane GWP in the dralt
EIS.

In the drali EIS, the Commission used outdated wols to culeulate the Atlantic
Coast DPipeline projects” GG emissions and  their impacts on  climate
Specifically. the Commission used an oulduled 100-year global warming polential
(GWP) value Lor wethane ol 25510 1y compare the global wunming impacts of

' However, the

different GHGs that will be emitted by the project”
lergovemmental Punel on Climate Chunge (IPCC) has released a nower 100-

vear GWP for fossil methane of 36.°% The Commission must therefore use the

most current methane GWP, and GIIG emissions should be calenlated nsimg both

“* Christopher I. Bateman, Toward Greeser FERC Regalation of the Power Tndnstry. 38
Flarv, Envtl, 1. Rev, 275, 301 (2014),

ADHELS at 4441,

U See ULS. Environmental Dect, Agency, Uiderstanding Global Warming Poremials.,
hups:iwww, epa gov/ghgemissions understanding-global-warming-potentials (last visiled
Fanuiny 7. 20170,

a2 Intergovernmental Panel on Climate Chaoge, Chmae Change 29130 The Prysical
Science Dasis. Contriburion of Working Group I to the Fifth Assessment Report of the
vanmeniel  Pane!  on Climae  Change  (2013)  [hereinaller  ARS),
Swwawipee.chireportfarSawirl L,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-10
(cont’d)

the Z0-year GWP o BY and the 1O0-year GWF of 3659 This is because methane

Bigs gl mawlalbive Tescime, hul o shesier abmesphene Bleime than carbsm

dagade (210277 Lhws, relats o Gl imethane kas moueh coenler clunale mppa s
1 the near teem than the Tong, terme and. thesetone & shont-term mcasune of climate
unpuets would be mes eTecive in censidenn: pelicies e oovoi! sznlicen) sdebal
mearming  within the timctranc stated o the United Mations  Framework

Cinvention var Clhinnae [.'I'III'IHE Piarms Agreement Pams Aprasmnen] B e ensy

reterence. the ralle below depicrs the updared methane GWE.

TRENRENTE IFas Ferspactive
[ R 13[ l-l' I.'rl'lps AETA G Y. o iR prod
1I=“--_I-Z".'|.'I="| '-‘I"(:I]f'i“ adliPerspect ve i 20 HepoTl. pL 1lisl i ledl
.lanl...l.'rg. T ;..'I T fusing @ 20-vear LW Localeulate te Mieeyele GIHG ennssaore Fmn
LB engoris Lo I'J.llxl]:n.'an anit e reakels,

D Wewking fin
roe Wl Maniel o e g [EIHZ!-]';. |Il|.'l e |.|1I'Ild.|.\.ullii. I2e
2003 o ioa s Tapert W LATES Chaptcri8_FLxaAL pdf
P L BE {eiting the Umilecl Yatians Primeseord Cenventiar an Climade Ohanme Taris
Agreemeal. FUCCEZONS e, 12, 201530,
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CO86 — Southern Environmental Law Center (cont’d)

C086-10
(cont’d)

Figure 1Xia). Table 8.7 trom the IPCC Fiith Assessment Report™®
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Llsig the owost curren? avozlable saenee, the comecl LU-vear GWI Tor Losst]
methane with caslson elimate feedhack is 36."7 The Commizsion rost recaleubate
the GHO emizsions utilizing the most curcent valoe for the methane (WP

The Commazssion must alwo calealate GO cimizsions using e 20-your GWT
ol 87, The Conunssion stabes m the drall ELS that the L00-vear GWIE was selocied
Pecause Inese are the (W s thar the LLEA has esablished for reporting of 4301Kr
cmissions  and air permilimg requirements. This allows lor a consisient
comparison with these regulatory sequirements,”™™ However, the calenlation of
GG emssions ||::En|_=_ hoih ihe 100 wod Hleyenr PPy will not dirminish the

Commisdgion & abilily 1o make condislent compansons  amongs! roguladon

S ARS, s ok AEE 1 714

W7 4z shewn i the table, the 100-vsar GWF for methane with caran climate fesdhack is
A, s s atated i foomoez b of the tabla, the walue iz igher by 2 for Fossi ] methens dos
i Ok from methans oxsdation

A TIF1S at =441
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CO86 — Southern Environmental Law Center (cont’d)

C086-10
(cont’d)

requirements. As stated above. lhe Commission must caleulale the GHG cmissions
nsing hoth GWPs heeause methane has greater radiative forcing, bur a sharrer
almospheric lifetime. than carbon dioxide.”"

1). The Commission Failed to adequately assess the emissions and impacts
resulting from the ACP project.

The Commission acknowledges in the draft KIS that CEQ’s final guidance
oullines how NEPA unulyses ind documentalion should address GHG emissions
and the impaets of climate changc."’zu In the Commission’s recent gnidance mannal
released in February ol 2017, the Commission acknowledges thal GH( emissions
cstimates “should include the emission culegones und‘or methodologics deseribed
in the most current version of the C19Q"s gnidance on GG emissions and climate
change, us applicable.”™! However, lhe Commissions GHG analvsis in the drall
LIS Lalls short ol the CLO hnal guidance,

The Commission implies that (he CEQ linul guidunee does not apply 1o the

draft I![8 because the NEPA process was alreadv on-going when the CI°Q) final

1 Guinar Nvlire & Drow Shindell o1 al., darropogenic and Nemral Radiative Foreing it
IPOC, Climere Change 2013: The Physical Science Bosis, Comivibution of Worxing
Ciroup 1 to the Fifth Assessmenr Report of ihe intergoverivsental Panel on Climare
Change  (LF, Stodher et al, eds., 2013)  hupsiwww.climatechange2013.0rg/
imagesTeport WOELARS_Chapler08_FINALpdl

£

Sew, wenere!ly, CEQ Final Guidance, supra nole 594

'] . . . SR .
! Federal Energy Regulatory Comunission, Gridance Muinea! for Tavivanmestal Report
Preparation for Anplications Filed under the Notural Gas Aet (2017) (las visited Mar 7,

20173, hipsswww. lere govindustAesigesenviro gidelinesiguidance-manual-volume 1 pdl.
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CO86 — Southern Environmental Law Center (cont’d)

C086-10
(cont’d)

. . £ - . .
suidunee was issucd.™” However, the CEQ linul gmdinee states thal agencics

shonld “exercise judgment™ " when eansidering whether to apply this guidanee to
an on-going NEPA process. Here, the Commission must exercise sound judgment
by ¢valuating and disclosing the lileeyele GIIG emissions (hat will result from the
Atlantic Coast Pipeline project to inform the public of its impaects. The
Commission cannol tully disclose and consider the environmental and climaclic
costs (o the public m bulacing the public benelits ol a projeet aguinst its adverse
effects in its test for determining the public convenience and necessity without this
analvsis.

The Commission turther coneludes m the draft LIS that “[because we camaot
determine the projects’ incremental physical impacts on the environment caused
by climate change. we cannotl delermine whether the projects’ coninbution 1o
enmulative impacts on elimate change would be significant. ™ Ilowever, the
CLQ final guidance explicitly states that this purported reasoning  thar a
particular project has only incremental impacts relative to global cumulative
impacts on climate chunge 1% not appropnate 1o avoid [ully asscssing the GIIG
impacts of a projecr, where ir states as follows:

Climate change resulls [rom the incremental addition of GHG
emissions from millions of individual sources, which collectively
have a large impact on a global scale. CEQ recognirzes that the
totality of climate change impacts is not attributable to any single

"2 DEIS at 4-512.
' CEQ Tinal Guidance, siipra note S04, at 33,
SDELS at 4-511.

(]
pt
w
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CO86 — Southern Environmental Law Center (cont’d)

CO86-10
(cont’d)

aclion. bul are cxacerbaled by o serics ol actions ncluding aclions
Lhen purswand 1w decisions ol he Federal Govermment. Therelore, o
slatement that enussions Lrom o proposcd Federal aclion represent
only g small [raction ol global emissions 15 essenlinlly a slatement
about the nature of the climate change challenge. and is not an
appropriale basis lor deciding whether or lo whit extent lo consider
climate change impacts under NEPA. Moreover, these comparisons
are also not an appropriate methad for characterizing the potential
impacts associated with a proposed action and its alternarives and
mitigations because this approach does not reveal anything beyond
the nature of the climate change challenge itself: the fact that diverse
individual sources of cmissions cach make o relatively small
addition 10 global atmaospheric GLIG concentrutions that collectively
have a large impaet, ™

The Commission poes on to state that “GiH(G emissions from the proposed
projects andd other regional prajects would not have iy direel impacts on the
enviromment in the projeets area. Carrently, there is no seientificallv-necepted
methodology available to comelate specilic amounts of (GHCG emissions Lo discrele
changes n averuge lemperature rise, annual precipitation [Quelealions, surlace
water temperature changes, or other physical offeets on the environment in the

w0

Midwesl region.”" This assertion runs completely counter o the Commission’s
reeently published guidunee numual, which stales that *[a]lthough climate chunge
is a global concem, the CI() has indicated that NIIPA analyses regarding climate

change should focus locally or regionally. You should provide the data needed to

supporl our NEPA analysis (e.g., the project’s contribution to GHG emissions:

2 CEQ Final Guidance, sipre note 594, al 10-11,
S DEIS a1 4511,
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CO86 — Southern Environmental Law Center (cont’d)

C086-10
(cont’d)

local or state GG corissions; and any lozal. stae, o recional coals tor C11G
v e el e chimeet”

Thee 2140 Lipad cundanss sl sty vaoeus nppropeiats me aedeodemiey that gould
b wtilized o analvee the climate changs impacts of a project, stating that
“lelmmiiention wels ere widely avmloble. g ore clresdy o bronst pse o jbe
Federal and private scerors, by stare and loeal covermments, and gl obally. " In
[t CECE prostdes s sorgmilaton of GG aecoantng kals melinosdohgies, o
.'¢|:&:15..’:: Additionalls. even 1 no widely gocepicd methedalomy iz available, the
CFEO Nl gwidimes <baes thal this i met o salis rssom Dor Galing un aseoss
ety aod thall al g omimon g quadiialve noalvaes must be perlonmed. whbers
atates s follows:

When o apeney determimes Ul quanifang GG emassions weald
maat G waarrantod Taecanse ools, ncthodol ogics, o data spots are aot
resonizly wvadable, the acency should  provede o quadiaiive
aritlysis arnl s ratimale Tor detcrmiiege that e guandiativs

P
analvalz s not warcanued ™

The CLO) tioal goidance states that apeocics should quantify o proposed

e a5 '|11||i|.'a_'|;:a|. it sl éacive ef CITTC candssions and |:1=|1|.u.i|'5 Tava: 1l

scape ol the propossd peion should be constdersd:

R al 1y

e CEC) Fmad iiileamue, semvo nnle S8l 12,

P e Cweanttive Cfice of the Presidant of fhe 173 | Cireptcae (s Aovepniieg Tanls
iTaet wistted  Thzecraher 200 M1 htrps-ieo dae moeerenrrant develnprrents-GT10-
st bing- ands.himl

ks CECY Fimad iuviilenee. samvo nnle S48 0 5.
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CO86 — Southern Environmental Law Center (cont’d)

C086-10
(cont’d)

In order 1o assess cllcers, agencics should take account ol the
proposed  aclion weluding “counected”  actions subject 1o
reasonable limits based on leasibility and practicality. (Aciions are
connecled i they: (1) Automalically trigger other actions which may
require environmental impact statements: (i) Cannot or will not
proceed unless other actions arc lahen previously or simultimcously.
or. (i) Are inlerdependent parts of a larger action and depend on the
larger action for their justification). Activities that have a reasonably
close cansal velationship o the lederal actiom. such as those thar
may occur as a predicate for a proposed agency action or as a
consequence of a proposed agency action, should be accounted for in
the NCPA malvsis,”!

In the dralt EIS, the Commission [ails to [ollow the CEQ final guidance. The
Commission stares that “'the npsoeam praduetion and downstream combustion of
gas is not causally connecled because the production and end-use would oceur
with or wilhout the projects, Therelore, (he cireumstunces i this case do not

warrant the inclusion of production or end-use as an indireet cffect of the

projocts The Cammission’s conclusion thar production and end-nse wonld
oceur with or without the projects i completely unsupporled. As such. its
reusoning for nol quuntilving indireel emissions is also nol supporied. This
reasoning directly contradicts the CEQ final punidance. given that producing.
processing, and distributing natural gas are clearly actions thal “oceur vs a
predicate Lor o proposed agency aclion or uy a conscquence of o proposed ageney

action,” and therefore must be accounted for in the NIPA analysis. In fact, the

Gy
SEDEIS w1 4512,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-10
(cont’d)

CEQ Linal guidance provides an cxample ol the tvpes ol impacts thal should be
cemsidered specifically for resouree extraction projeets:

For example. NEPA reviews lor proposed resource extraction and
development projects typically include the reasonably foreseeable
elfects ol various phases in the process, such as clearing land Jor the
project, building access roads, extraction. transport, refining,
processing, using  the rosource, disassembly, disposal, and
reclamation,

Here. the Commission only includes csimates ol GHG cmissions lrom (he

following sources in the dratt L1S:

1. Construction of pipelines, compressor stations, and Meter and Regulation
(M&IX) stations:

2. Operation ol compressor stalions and M&R stations. and

3. “Downstream emissions.”

“Downstream cmissions” are estimated by assuming that “ull ol the gus 0 be
transponted is evenmally combusted™ and that “ACP | Atlantic Coast Pipeline] and
SHP [Supply Header Project] would deliver 1.5 Belid ol linm and interruptible

natural gas serviee.”™* Ilowever, the Commission stales that only “[albout 79
percent of the capacity for ACP | Atlantic Coast Pipeline | would be used for fuel to
wenerule electricily” and that “[t]he remuining capacity for ACP [Atlantic Coust

Pipeline) and that of SIP |[Supply Ileuder Project] would be served by local

distribution companies that deliver gas supplies to residential, commercial. and

o CEQ Final Guidanee, supyo note 594, ol 14,
BIDEIS a1 4512,
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CO86 — Southern Environmental Law Center (cont’d)

C086-10
(cont’d)

. . B35 .o ) :
indusirial customers”™ The Commission goes on (o state that “the precise end-

nses of all of the natural gas that wonld be tansported by the projects is unknown,

" N s = - . - - sy
and the (GHG emission figure provided here represents a conservative estimate. ™"

The conclusion thal the end-use combustion GLIG cmissions [igure is conservative
becanse it is assumed that all the pas is combusted is completely unsupported. The
Commission has not demonstrated that the other identilied polential end-uses
result i Jower GIIG emissions than combustion, The Commission should estimate
G116 emissions based on actual anticipated end-use, or. at the very least, provide a
runge ol cmissions estimales [or various reasonable end-use scenarios.

The Commission states that the dratt L1S contains estimates of direct cimissions
tfrom blowdowns and fugitive methane (CH,) emissions from natural pas piping
leaks for cuch ol the compressor and M&R stations, natoral gas legiiive releascs
from pneumatie valves, and pig Tmmehersireceivers. ™ Tlowever, the Commission
did not provide its calenlated emissions from leaks. The Commission claims that
this estimate was included in the total emissions estimates for the compressors and
M&R stations. but withoul providing the ¢missions cstimate lor leaks separaicly, it

is not passible ro eentirm rthat it was inclnded in the rotal, or o assess the acenracy

ol the Commission™s estimate. In addition, no methodology tor calculating any of

G w2513,
636

B at 4-452,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-10
(cont’d)

these  cnussions  was  provided. making 10 impossible for the public ©
independently evaluate the adequacy of these caleulations.

The Commission™s analysis also omits a signilicant number ol potenlial
indireet emissions sourees, Indircel emissions sources that the Commission should
have included in the draft 118 — such as from the wells supplying the pas to
equipmenl and processes used to prepare the gas for ransport and deliver it 1o
customers  include but are oot lunited 1 both CLIL; and CO- cmissions Lrom:

e Diilling;

e  Completion, including hyvdraulic lretuning:

»  Wells;

*  Wellsite equipment. e.a. heaters, separators, dehvdrators, etc.:

e CGathering and boosting stations:

« Pipeline leaks;

¢ Pncumalic devices:

e Tanks:

e  Mallunclions and upsels:

*  Processing plants; and
w  Distribution pipeline and MER station leaks.

As justification tor not including these upstream and downstream activities that
can cavse bath direel and indircet impacts, the Commission slates in the drall EIS
thar “lefven if we were to find a sutficiont connected relationship hetween the
proposed project and upstream development or downstream end-use, il would stll

be dillicult 10 meminglully consider these impacts, primanly because cmission
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CO86 — Southern Environmental Law Center (cont’d)

C086-10
(cont’d)

cshimates would be largely inllucnced by assvmplions rather than  dircet
parameters about the projeet.”

The Commission lails to identify which “direcl parameters” il believes would
be neeessary (o have in order 1o meaninglully consider (he impacts ol upstrcam
and downstream activities. Nonetheless, 1t is not necossary to know all the precise
details ol these activities in order to unulyvze the potential impacts. The
Commussion provides the wlal capacity ol the pipeline m the dradt EIS, The region
from which gas will be supplied can be estimated hased on the lTocation of the
pipcline. Average production rawes and produstion methods [rom wells in that
potential supply region can be obtained trom State databases,”™ and could then be
used to estimate the number of wells and the tvpe of equipment and production
methods necessury Lo supply the Lull pipeline capacity. The Commission could
also abtain intormation from producers and marketers who have confracts 1o
supply gos or have expressed interest in supplving gas to the pipeline. The results
of this analysis could then he used to analyze the potential lifecyele (;HG impacts
of the Atlantic Coast Pipeline project and 1o develop allematives and mitgation

strategies necessary 1o offser the emissions.

¥ DEIS at4-512,

5% Gee The Pennsylvania Department of Envicomnental Protection, Oftice of Oil and Gas
Management Oil & Gas Reporting Website, hitps:swww pacilandgasreporting.state. pa.
us/publicreponts/Modules Welcome/ Welcome aspx.

(]
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b
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CO86 — Southern Environmental Law Center (cont’d)

C086-10
(cont’d)

The Commission ciles a 2014 National Energy Technology Laboratory
(NEETL) report about life eyele GG emissions from natural gas extraction and
power generation to support its broad conclusion “that ACP [Atlantic Coast
pipeling] and SHP [Supply Header Project] would not signilicantly contnibute (o
GHG cumulative impacts or climate c-hangc.“w“ This is wholly inadequate to
sutisfv the Commission’s duties under NEPA and the recommendations made in
the CEQ final guidance, A signilicant volume of new research on GIIG emissions
from natural gas production has been published since the NETI. report was

adl

released in mid-2014."" Much ol that research indicates that methane emissions

0 DEIS at 4-513,

!l See, e.g., Allen. D. T., Pacsi. A. P., Sullivan, D. W.. Zavala-Araiza, D., Harrison. M..
Keen, K., ... & Scinfeld, 1. 11 (2014). Methane cmissions from process equipment at
natural gas production sites in the United States: Pneumatic controllers. Environmental
science d& lechnology. $9(1), 633-640.

Allen, 12, T., Sullivan, 1. W, Zavala-Araiza, 1, Pacsi. A, P, Harmison, M., Keen, K. ...
& Scinfeld, 1 T (2014) Methane emissions from process cquipment at natural gas
production sites in the United States: Liquid unloadings. Environmental science &
rechnology, 4%1), 641-648.

Brantley, H. .. Thoma. F. D Squier, W. C., Guven, B. B, & lLyon, 1). (2014).
Assessmant of methane emissions from oil and gas production pads using mobile
measurements, Environmental science & technology., 45(24), 14508-14515,

Mitehell, AL 1., Tkacik. D. §.. Rosciohi, J. R.. [Temdon, 8. C.. Yacoviteh, T. .. Martinez,
12 M. ... & Omara, M. (2013). Measurements of methane emissions rom natural gas
gathering facihitics and processing plants: Measurement results, Favironmental science &
rechiology, 4%5), 3219-3227.

Marchese, A, J. Vaughn, T. .. Zimmerle, D 1. Martinez, D M. Williams, 1. 1.,
Robinson, A. 1., ... & Herndon, 8. C. (2015). Methane emissions from United Stales
natural gas gathering and processing. Fnvironmental science & technology, 49(17),
10718-10727.

Subramanian, R., Williams, 1. 1., Vauglm, T. 1., Zimmerle, 1. Roscioli, J. R.. Hemdon,
5. C, .. & Sullivan, M. R. (2015). Mecthane emissions [rom natural gas compressor
stations i the transmission and storage sector: Measurements and comparisons with the
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CO86 — Southern Environmental Law Center (cont’d)

C086-10
(cont’d)

[rom natural gas production are larger than previously thought, to the poml that the
climate benefits of natural gas over coal have been called into question, which is
contrary to the conclusion made by the Commission in the draft EIS that “lifecycle
cmissions ol cleetricity rom natural gas are less than hall that of coal.” Morcover,

citing a conclusion from a single, generalized analysis of GIIG emissions from

[PA  greenhouse  gas  reporting  program  protocol. Eavirommnental  science &
technology, 4945), 3252-3261.

Lamb, B. K., Edburg. 8. L., Ferrara, 1. W., Howard, "I, Harrison, M. K., Kolb. C. E,, ...
& Whetstone, 1. R. (201 5). Dircet measurements show decrcasing methane emissions
from natural gas local distribution systems in the United States. Eavirommental science &
technology, 448), 5161-5169.

MeKain, K., Down. A., Raciti. 8. M., Budney, J., Hutyra, L. R., Floerchinger, C., ... &
Phillips, K. (20115). Methane emissions from natural gas infrastruciure and use in the
urban region of DBoston, Massachusetts. Proceedings of the National Acoademy of
Serences, 112(7), 1941-1946.

Lamb, B. K., Cambaliza, M. O., Davis, K. 1., Edburg. S. L., Ferrara, ‘1. W., Floerchinger.
C..... & Lyon, ). R. (2016). Direct and indireet measurements and modeling o’ methane
emissions in Indianapolis, Indiana. Emironmental Science & Techmology, 3(16). 8910-
8017,

Pétron, (., Karion, A., Sweeney, C.. Miller, B. k., Montzka, S. A., Frost, G. J.. ... &
Helmig, 12. (2014). A new look at methane and nonmethane hydrocarbon emissions from

oil and natural gas operations in the Colorado Denver-Julesburg Basin. Journal of

Cleophysical Research: Atmospheres. 119(11), 6836-6852.

[Marriss. R, Alvarez, R A, Lyon. T, Zavala-Araiza, 1., Nelson, ., & Tlamburg, S P.
(2015). Using multi-scale measurements to improve methane emission estimates from oil
and gas operations in the Bamett Shale region, Texas. Enviren. Sei. Technol, 4X13),
7524-7526.

Zavala-Araiza, D.. Lyon, D. R., Alvarez, R. A, Davis, K. I, TTamiss, R.. [lemdon. 8. C..
o & Marchese, A, 1 (2015). Reconciling divergent ¢stimates of oil and gas methane
emissions. Proceedings of the National Academy of Sciences, 112(31), 15597-15602.
[larriss, R., Alvarez, R. A., Lyon. D., Zavala-Araiza, D., Nelson, D., & Ilamburg. 8. P.
(2015). Using multi-scale measurements to improve methane enmssion estimates from ol
and gas operations in the Bamett Shale region, Texas. Environ. Sei. Technol. 4X13).
7524-7526.
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CO86 — Southern Environmental Law Center (cont’d)

C086-10
(cont’d)

natlural gas production and use 15 no subslilule for a complele analysis ol the actval
expeeted direer and indireet GG emissions from this speeific pipeline project.

E. The Commission's proposed mitiggation to offset the GHG emissions is

inadequate,

The mitigation proposed lo ollsel the limited GHG emissions sources thal (he
Commussion aalyeed in the dradt EIS (construction, operation, und “downstream
emissions™) is insufficient. The draft K18 contains a (iHG Best Available Control
Technology ( BACT) analysis for the Mockingbird Hill Compressor Station with a
list of three technologics and pracrices that could supposedly be nsed w reduce
(FHG emissions. However. no allempt was made to actually quantify emissions
reductions and the Commission only provided a very gencralized rationale 1o
demonstrate that these mitigation measures do indeed reprosent BACT. For
example. one ol the Lhree mitigalion measures listed 15 “selection of low carbon
tuel,” which (he Commission goes on (o desenbe as meming that “[plipclne
quality natural gas, which has the lowest GEIG emissions compared to other fossil
[uels, would be used 10 [uel the combustion turbines.” No other polential
cmissions reduction measures are diseussed. The same is true for the other two
eehnologies @nd pructices, where only generulized examples ure given for how
these measures could reduce emissions instead of providing a thorough and
memninglul analysis ol cmissions miligation. Aside lrom lhe Mockingbird Hill

Compressor Station GIIG BACT discussion, the draft 18 does not contain any

(]
w
i
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CO86 — Southern Environmental Law Center (cont’d)

C086-10
(cont’d)

detled or specilic mngalion plans 1o reduce the lileeyele GHG cnmssions [rom
the Atlantic Coast Pipeline project.

A full suite of mitigalion measures should have been analyzed 1o ollset
cmissions and determinge the ultimate impaet ol the Atlante Coust Pipeline project.
The Commission must therefore revise the draft FTS to include specitic actions
that will be taken to reduce or prevent GHG emissions and develop detailed plans,
meludiog proposed tmelines, lor carrying oul those aetions. The dudt LIS must
also be revised to include a detailed lifecycle analvsis of the ultimate impacts of
the Adlantic Coast Pipeling project. The Commission must siudv and consider a
much broader range of direet, mdireet, md cumulanve impacts, wnd use this
information to develop appropriate alternatives and mitigation strategies for those
impacls in order 1o lully comply with NEPA. prior 1o avthorizing the Allantic
Coast Pipeline project.

F. The Commission should utilize NEPA to fully evaluate lifeeycle CGHG
cmissions.

Mare broadly. the Commission must analyvze and Lully consider the possibility
hat the its approvaly ol additional natural gas infrastoucture will lock=m Lossil luel
use for decades to come and discourage or prevent the construction of carbon-free
energy sources. which has signilicant implications [or the ¢limate. Because the
construction and operation of new interstate natural gas infrastuctire approved by
the Commission ultimately contributes to, or facilitates. increased lifecycle (GHG

cmissions into the atmosphere, the Commission should utilize NEPA and the tools
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CO86 — Southern Environmental Law Center (cont’d)

CO86-10
(cont’d)

CO86-11

wdentified in the CEQ hnal gwmdance 1o lully evaluate these impacts and o
compare altematives and  develop mitigation  measures  to  address  such
emissions.”* The Commission's duty under NEPA to analyze the lifecycle GHG
cmissions and the ¢limate change implications ol such cmissions is supporied by
recent case law interpreting NEPA in the context of climate change and CEQ's

. - . 43
recently issued [inal guidance.”

X. ENVIRONMENTAL . JUSTICLE

A. 'The Commission failed to gather or analyze vreadily available data to
inform the required environmental justice analysis in the draft
Environmental Impact Statement.

By enacting NIEPA, Congress declared that “each person should enjoy a
healthful environment and that each person has a responsibility to contribute to the
preservation and enhaneement of the environment."™* When ederal agencics Lail
1o adequately consider how their decisions can harm environments inhabited by
low-income communities, Native Americans. and communitics of color, this
central goal of NEPA 15 thwarted. In the scant three pages of the drafl EIS devoted
1o environmental justice and demographic and cconomie data, the Commission did

not take a hard look at how pipeline construction and operation—particularly the

2 Katherine Lee, CEQ s Draft Gridance on NEPA Climate Analyses: Potential hnpacts
on Climate Litigation. 45 Envil. 1. Rep. News & Analysis 10925 (2015).

1! See CEQ final guidance, generally; see. e.g. High Country Conservation Advocates v,

United Srates Forest Service, 52 T.Supp.3d 1174 (D.Colo. 2014}, EarthReports, Inc..
d'b'a’ Patwcent Riverkeeper, et al, v. FERC, 2016 WL 3853830 at *1 (D.C. Cir. July 15,
2016) (citing Sterra Club v. FERC, 2016 WL 3524262 (D.C. Cir. June 28, 2016)).

M US.Co§4331(c).
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CO86-11

We disagree that the analysis was inadequate. The EIS was prepared in
accordance with NEPA, CEQ guidelines, and other applicable requirements.
The EIS includes sufficient detail to enable the reader to understand and
consider the issues raised by the proposed project.

Also, see the responses to comments CO49-2 and CO65-3
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CO86 — Southern Environmental Law Center (cont’d)

CO86-11
(cont’d)

operulion ol the compressor stations  wiall degrade the “healthlul environment™
tor environmental justice communities in elase proximity to the Atlmtic Coast
peline roule and the pipeline’s related industrial infrastructure.

Federully maundated  environmental  justice  review  is not  salislied by
mechanically checking off the box on rote, procedural steps. It is not enough to
muke documents available on-line or take lentative steps lo provide nolice lo
allected communilics, It is not enongh o list general demogruplie duta®"*
Executive Order 12898 and related guidance from the Council on nvironmental
Qualily insteud mandwe that [ederal ageneics work 1o minimize potentially
adverse effects on minority and lew-ineome communities.™ The voices of these
communities must be incorporated into the decision-making process. Federal
actions should be carclully scrvtinieed 1o avord disproporiionate  adverse
environmental effects on people of ealor, low-income populations, and Native
Amerieans,  Agencies are required to consider whether projeets thar have
environmental impacts will place disproportionate risks or burdens on these

vulnerable communitics.™*  The terse seetion of the drall LIS relating 1o

AEDELS at 4-411-413,

" Council on Environmental Quality, Enviromuental Justice Guidance under the
National  Fnwvirommental  Poliey At 4 (1997),  hops:awww.opa.govisitos:
productiontiles 2015-02'documents’ej guidance nepa ceql297.pdf [hereinafter CEQ,
Environmental Justice NEP A Guidance].

™7 Summary of Exccutive Order 12898 - Foderal Actions to Address Envirommental
Justice i Minuorily Populations and Low-Tncome Populations, 39 FR 7629 (Tebruary 16,
1994}, hops:awww.opa.gov: laws-regulations/sumiary-executive-order-12898-tedoral-
actions-address-environmental-justice.
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CO86 — Southern Environmental Law Center (cont’d)

C086-11
(cont’d)

covironmental justice leaves oul cntical inlomation thal 15 necessary 10 make
these emeial determinations.

The dratl EIS makes plain thal the Commission did not take a hard look al the
impacts that the Allantic Coast Pipeline will have on vulnerable populations. But
even with the information at its disposal. the Commission did not consider
potentially harmful or compounding eflects resulting from the proposed pipeline
route, one that traverses through many predominantly minority wnd low-incoms
communities.  The cemclusion in the draft LIS that environmental justice
populations would not be disproportionately allcsled by the Allinlic Coust
Pipeline is not supported by the facts presented m the dradt EIS irselt,

In this section of our comments, we first point out the lack of necessary
mlormalion and Laws in the cnvironmental justice analvsis in the dmll EIS as a
whole, We then address the parficular envirommental jnstice concems with the
Buckingham Compressor station, which would be locared in the listoric,
predominantly African American Union Hill community.

B. The Commission’s demographic information is incomplece, unfocused,
and underused.

1. ‘The demographic information in che dvaft 118 is ar once too broad
and too narrow to aid in required environmeneal justice review,

The demographic data in the drall EIS 15 100 broad  because it looks only al

lurge census bacts, ncluding many who are Lar removed lrom the pipeline  and
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CO86 — Southern Environmental Law Center (cont’d)

CO86-11
(cont’d)

oo nurrow  because the Commission imited comparisons ol the demographic
data in those census tracts to the county where the tract is loeated.
a. Census tract data is generally too broad and unfocused.

Census tracts, particularly in rural arcas. can cncompass large geographical
arcas with thousands of people, manv of whom are well removed from the
pipeline.  This choice makes it impossible to see the mare direct and localized
mpacts felt by those communitics closest lo e pipeline wd s related
infrastructure.

The Commission should have provided more relined proximity analvses lor
those communitics most impacted by the pipeline, particularly tor those near
compressor stations. valve sites, metering ancl regulation stations. and pig
Launcherieeciver sites. Ouiside of leaks. such siles are more prone 1o releases of
methane and other pollutants than the pipeline as a whole.™® Without anv
particular data about who lives close to these permanent, above-ground picces of
pipeline infrastructure. the Commission lacked the information necessary to
complete an environmental justice analysis of the pipeline.

In several instances, eensus black groups—smaller geographic nnits—thar are
closest lo or inlersect with the pipeline route have significantly larger proportions

ol racial or cthnic minoritics or lureer percentages ol people living in poverty (thun

% DEIS ar 4-453 10 4-454 (noting that ostimated blowdoven and fogitive emissions from
wielering and regulubing (MER) stations are included in overall projecied eomssions from
those M&R facilities in Table 4.11.1-2 and providing information abowt anticipated
“fugitive releases from pneumaric valves,” valve sites, and pig lanochersireceivers).
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CO086-11
(cont’d)

the broader census tract.  Consider census ract 108 in Wash Counly. North
Carolina. Of the 7,087 people whe reside in thar censis tract, only a fraction live
within a mile of the pipeline route. The drafl KIS indicates thal 79.1 percent ol
those living in census truet 108 are white und 20.2 pereent are Alncan American.
The overall poverty rate in that census tract is 9.9 pereent. Giiven this data, which
is clase 1o slate averages, the Commission concluded Lthat there were no polential
cnvirommentul justice populations through this part ol Nush Couul)—f""" But a
closer look at census hlock group data within that tract—a smaller area within a
mile radius ol the pipeline route  tells a dillerent story. O the 1.410 people who
live in censusg block group one (within ceusus fract 1U8), 48,1 pereent are Afvican
American and 3013 percent live at or below the federal poverty line—far above the
percentages of Alricun Americans and those in poverly in the siate as a whole, ™"
In another example, the Commission found no potential environmental justice
comcerns with the pipeline route through census tract 209.04 i the City of
Chesapeake. Virginia. The Commission found that demographics of that tract
roughly matched the population ol the city us a whole. 39.9 pereent white and 31.7
percent African American. 1int census block gronp eme in that same rraet, itself

within a mile ol the pipeline route, is 8.6 percenl while and 79.3 percenl Alrican

1 DEIS at lable U-1.

*" Data Retrieved from: U.S. Consus Burean, 2010-2014 American Community Survey
SYear  Tstimates.  Data Sa 81701, hips:#laetlnder consus. gov Tacesinay s
pagesandex.xhnul, [hercinatter Atlamtic Coast Pipeline Census Dma). inchuded as

Attachment 42,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-11
(cont’d)

Amencan. [n addition. about three tmes the percentage ol census block group one
is in poverty as compared to the census tract as a whole. ™!

The direct impacts of pipeline construction and maintenance and the polential
nsk ol catastrophic pipeline [ailure will be Lelt most direeily by those ¢losest 1o the
route. Considering only census tract data often resnlts in missing environmental
Justice concems along much of the route through Virginia and North Caroling

b. The Commission’s decision to compare census tract data only
to its parent county or city is too narrowly focused.

By the sume 1oken, the Commission's decision o limil compurisons ol (he
demographics of the attected census tracts only to the countics where those tracts
are located—rather than to the state or region—distorts the disproportionate
impacts ol this major industrial projesl. Federal environmenlal justics guidance
tor the NIPA prowcess does not limit the Commission o snch a warrow
interpretation of an affected environmental justice community.  Instead, the
Commission can consider whether “the minority population percentage of the
alleeted arca 1s meaninglully wreater than the minorily population percenlage in
the general population or other appropriate unit of geographic analvsis,” such as
o3t

lhe slate as a whole.” Given Lhat the pipeline would traverse through counlies

and cities with higher than average minority populations and populations at or

L
ke CEQ, Environmental Justice NEI'A Guidance, supra note 646, a1 25,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-11
(cont’d)

below the poverly ling, the Commission™s limited companson 1% 100 narrew
Keope.

Comparisons (o slatewide demaographics better reveal (he racial disparities that
resull [rom the pipeline route disrupting a disproportionale number ol minonty
and low-income communities. As a result of the Commission’s decision to only
compure census lracls o Lheir respective county. it concluded thal there are no
polential environmental justice coneems i census tract 11101 m Nush County,
North Carolina. ]lowever, 43.7 percent of that affected tract is African American.
more than double the statewide pereenlage. The same distortion shows up in the
Commission’s evaluation of eensus teact 734,03 m the City of Suttelk. which has
a population that is 46 percent African American. Even though this is double the
Commonwcalth’s overull percentuge ol Alncun Amencans. the Commission did
not eemsider there to be anv envirommental justice concems in this arca heeanse
the perecntages are close to the ¢ity as a whole.™

2. The Compuission’s failure w disageregate minorily conmununitics
causes it to overlook impacted environmental justice communities.

In irs demaographic analvsis, the draft 1915 Tmnps all “minorities™ together when
delermining whelher environmenlal juslice concems are presenl in a given census
tracl. This approuch musks the impacts the pipeline will have on particular racial
or ethnic groups. lor example. in one of the impacted census tracts in Wilson

County (CT 13). the tolal “minority”™ populalion is under the county average and

% Atlantic Coast Pipeline Census Dara, supra note 650,
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CO86-11
(cont’d)

thus, rused no potential environmental justice coneems i the dralt EIS. Bot 17
pereent of the popnlation of that tract is Latino, approximately double the eounty’s
tand the state’s) Lalino population generally.™ One ol the census block groups
within that same census (ruet (Block Group L) has an even larger proporlion ol
[atino residents, nearty 20 percent. Similarly, the Commission concluded that
there were no environmental justice concerns regarding impacts on “mmorities™ in
cepsus tracl 113 or 114 of Nush County even though the Latino population m cuch
of those tracts of 23.6 and 24.6 percent. respectively, is about three times the
statewide pereenlage and [our times the county pereentage. Looking more closcly
at o subset of tract 113 in Nash County  census block group 3 reveals that of
thase who are closest w the pipeline route in that smaller area, 37.7 percent are
Latine, nearly six times the pereentage in the county as a whole, ™

3. The Commission failed to make use of the limited data compiled in
the draft FIS showing disproportionate impact on environmental
Jjustice communities.

Even more troubling than the Commission’s use of overly broad data. overly
parrow  comparisons, and  aggregaled minority  populalion  data way  the
Commission’s reluetance to eonsider the implications of the data ir did compile.
Of the 105 census tracts within a mile ol the Allantic Coast Pipeline that are listed
in drafl EIS within Virginia and North Curoling, 67 ol those 64 pereent ol the

total—are tlagged for potential environmental justice cancems. Tn some instances,

EUDEIS at Table (-1
%% Atlantic Coast Pipeline Census Dara, supra note 650,
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(cont’d)

cvery single census tract wentificd in a particular counly 1s [agged for polential
envirommental justice concerns bhocause of significantly larper percentages of
minonty or impoverished communilies (or both) within one mile of the pipeline
route,  For cxample, every identilicd census tract in the lollowing counlics arc
tflagged in the draft IS as containing percentages that execed thresholds for being
designated as “an environmenlal juslice population™ Johnston, Halifax. and
Robeson Counties - North Caroling uod Brunswick, Buckinglizon, Cumberluod,
Greensville, [sle of Wight, Nottoway, Rockbridge. and Southampton Counties in

Virginm."a' But al no point in the drall EIS docs the Commission consider the
implications of the pipeline dircetly impacting  communitics  thar  alrcady
experience the injustice of poverty at significantly high rates or that have
significantly higher pereentuges ol communitics of eolor,

The frequency of “environmental justice papulations™ alomg the pipeline ronte
is a result of Atlantic’s decision to traverse regions of Lastem North Carolina and
Tidewater Virginia that are among the most ethnically and racially diverse and
amony poorest regions in their respective states, The enlire region will expericnce
additienal, compounding burdens as a result of this decision to have the pipeline
cul through these already vulnerahle communilies. Atlantic and olher utililies plan
10 build connector lines to the tramsmission pipeline that will likely serve new,

proposed gas plants and other industrial facilities that the utilities plan to build in

SEDELS at U-L.

(2]
D
wa
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CO86-11 this region™”  Thosc environmental justice implicalions of those other

(cont’d) .
conmections and facilities were not considered in the draft 1518,

pipeline ronte.

stability, reluge, aud ineome,

Mary Williams, said:

7 jel a0 234, Tuble Wal,

L=

impact unalysis).

5 1, ar 4-404 10 4-406,
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4. The Commission did not consider the parvticular risks of
diminished land values for Lindvwners of color along and near the

The Commission rejected concems thar the Arlantic Coast Pipeline will
diminish property values along ils route.*™ But the Commission and the sludies il
relied on Jid not ke o aecount the unigue situation ol lndowners ol color in
rural communities along the pipeline route. Some families have managed to keep

property i Lhe [amily lor genemlions. Land [or these lamilies is a source ol

One African American family in Halifax County., North Carolina reported to us
that it conlinues 1o own and operate a Lurm that has been in the Bimily Lor over 100
vears, The Otra and Mary Williams Farm is also a Certified Wildlife [Tabitar with
the Wildlite Pederation.  The fann was established by Osbomn and Mamice
Williams in 1916, "I'he family tarm is now under threat from being bisected by the
pipcline. The [umily is wornied aboul the risks ol the pipeline, even i1t 1y routed
around their land, becanse eomstrietion eonld canse mn-off onto their land. Their

tamily would nol see any benelfil from the pipeline. Valerie Williams. daughter of

fd al 4484 1w 4-514 (no mention of environmental justice concems in cumulative
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CO86-11
(cont’d)

Carolina bas been under pressure Lor years,

IWhat has benefitted wy s owr land. Our land has been
cer survival, We have a certificd Cenfury Fannilv foarm

lennd that has been i the famidy for over 100 vears.
We deon't want the pipeline to go through onr land and
feel like Pdominion is not listening ta ws. Onr
gremddad, dud, and siblings dug ditches with horses
and piows o make it suitable for farming. We relv on
revenne from  forestrv. an agricultniral use  that
wouldn 't he aflowed on the pipeline route through onr
Sfarm. This land is part of our family histarv, part of
our tradition. We don't want owr land taken. it should
not be for public nse. If is private propertv. Property
menrs vwnership and the vight to keep people off your
land. We use purple paint and pur up ‘no wespassiong
signs, " Bt the company wanis (o interfere with all of
that. We've had it for over 100 years and they come
along now and wanf fo inferfere with our form, our
sustenance, our place for recreation. our refuge. The
pipeline would ulso inerfere with owr plans to open
the land for religions and spirituad retreats o help
teach siories from the Bible in o natwrad setting. Onr
Jfarm is on a dead end road During the struggle for
civil vighls, we conld come back and be safe from
reprisals. What they are trving 1o do is nor vight. IWe
will keep vur fancd, We have no intentions of allowing
mdustrialization o owr land.

This history ol land-ownership by Alrican American [amilies in eastern North

Prevention have recognized the unique difficulties faced by people of color and

low-resource tamilies who trv to hold onto their farm land. **  There is no

S he Land TLoss Prevention Project was founded in 1982 by the North Caroling
Association of Blach Lawyers 1o curtail epidemic losses of lach owned land in North
Carolina. The Land 1oss Prevention Project also recogmizes the threats of environmental
mjustive Lo landowners of color: “Minorily kmdowners have bome the burden ol many
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CO86 — Southern Environmental Law Center (cont’d)

C086-11
(cont’d)

mdication n the dralt EIS that the stedies ol property values ook inlo account the
miique characteristies of or threars to land awnership by commmities of color
along the pipeline route.

5. ‘The Commission did not consider the compounding issues facing
vacially isolated communities thar subsist at o1 below the poverty
line.

Maoreover. the Commission did not consider Lhe correlations between race and
poverty, and iostead considered those demographic categones m 1solation, This
choice masks the disproportionate burdens alreadv faced bv African American,
Latino, und Native Americun communities throughout the region impacted by the
Adluntic Coast Pipeline, In Buckinglion County. for exumple, 29 pereent ol the
African American population lives at or below the poverty line as compared to
only 189 pereent ol whiles who expericnce the burdens ol poverty. In Hahlax
Counry, Nerth Caroling, 33.7 percent of the Afrvican American commnnity is at or
below the poverty level, far above the state average of 17.6 pereent.” Racially
isolated communities who live in areas of concentrated poverty are particularly

vulnerable 1o additional environmental stresses.™? These kinds of disparitics are

vears of raciam, m sovial, political, and ceonomic Torms as well as diveet phyvscal Torms.,
The basic human nghts to life and health are violated by the perpetually polluting
industrics that operate with sceming impunity i communitics made up of vesidents that
are people of color or have low income levels. Enviromnental racism often forces people
ol the Jand (il ey have money o move), and il olten lreezes local economic
development.” https: A www landloss org/snviromuentaljustice. irml.

! Allantic Coust Pipeline Census Data. supra note 630,

3
See, &,
Ruce Tt

Prabst, Janice C. ot al., Person and Piace: 7he Compenind:
y T . - Db 17
oand Rurality on Tealth,” Americun Jowenal of Public T
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(cont’d)

the resull ol a gencrational legacy ol segrcpahion, discrimination, and cxclusion

trom opportnities for ceemamic advancement that were not cased until the 1970s,

creating few opportunities to build assets thal can he passed along (o future
A

sencralions.,

6. Environmental justice communities will face disproportionate
exposure to risk of eatastrophic accident along the pipeline route.

Invironmental justice concerns are nor restricted to the dismrbances from
construction and maintenance along the route, the potential loss in land value to
Alncan American or other minorily groups whose Lmd will be biscewed by
pipeline casements and canstruetion, or o methane leaks or other emissions from
the pipeline (which are explored in more detail below). A hard look at
envirommental justice 1s required because ol the nsk ol eutastrophic accidents (hat
are inherent in this kind of transmission pipeline. The Commission was required
to consider “|wlhether the risk or rate of hazard exposure bv a minarity
population, low-income population. or Indian tribe (o an envivonmental hazard is

sipnilicil (a5 cmployed by NEPA)Y and appreciably exeeeds or s likedy o

2004 1695 1703, https:iwsww.nebi.nhnaibgovipme/aticles PAMC 4185194 Daniel T,
Lichter and Domenico Parisi. Coscentrated Ruval Poverry and the Geoagraphy of
Mvelision, Carsey Institute Poliey Drief. University of Wew Tlampshive (2008) (finding
that “[ploor racial minerities are much more geographically concentrated than rural
whiles, Only 37 percent ol poor nonmetro whites lived in high-poveriy bluch gronps in
2000, For blacks. 75 percent lived in high-poverty areas”), hitp:svwww. huian.cornell
edwpamoutreachiupload:] B-Lichter-Parisil.pdl.

1 See eg, Melvin Oliver & Thomas Shapire, Black WealthWhire Weaith: A New
Perspective oi Raclal Inequalite (1995),
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CO86-11
(cont’d)

appreciably exceed the nisk or ruie 1o the gencrul population or other approprale
comparison gronp. ™!

The entire pipeline route. including the compressor slabons. creates a nsk of
hazard exposure [or those who live near the pipeline lhal appreciably execeds the
aeneral population. Gas explodes. Accidents may be rare, but when they oecur,
they can be deadly. For the Iwenty vears of 1997-2016. Pipeline and Hazardous
Materiuls Sulely Administration reeorded 1,719 ineidents Gaveraging 114 incidents
a vear for the last ten years) on onshore pas transmission pipelines. with 48
Lutalitics and 179 in_iurics.ﬁ"'* 166 people  both members of the public and
industry workers  have been Killed and 721 have been injured in serious pipeline
incidents from all gas pipeline types since 2005, Helow are just a few examples
ol deudly or dangerous gus trunsmission pipeline accidents:

e [EL Paso Nulural Gas Pipeline explosion kills twelve: “A 30-mch
nalural gas pipeline owned by El Paso Nuwral Gas (EPN(H)
exploded around 5:300 a.m. on Saturday August 19, 2000. leaving a
crater aboul 86 [eel long. 46 feet wide and 20 feet deep. The released
was ignited and bumed for 55 minutes. Tt reportedly was visible
about 20 miles to the north in Carlshad, Mew Mexico. Twelve
persons who were camping under a eonerete-decked sreel bridge that
supported the pipeline across the river were |killed in| the inferno

e CHOQ, Fnvirommental Justice NEPA Guidance, sipra nole 646, al 26.

%108, Department of ‘Iransportation Pipeline and Hazardous Materials Safety

Adminisiration (PHMSA )Y, Serious Incidents, hup:www. phmsa.dolgovipipeline,
J{:‘r‘
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(cont’d)

when the gas igniied. producing a 1.200-degree lreball. Their three
vehicles were destroved, ™

“On September 9. 2010...a 30-inch-diameter segment of an
intrastate natural gas lransmission pipeline known as Line 132,
owned and operated by the Pacific (Gas and Electric Company
(PG&IEY, mptired  in a rosidential  area in San Bruno,
Culilomia.... The rupture produced o cruter aboul 72 Leet long by 26
feet wide. The section of pipe that rupured, which was about 28 feet
long and weighed about 3,000 pounds, was found 100 feet south of
the eruler... . The released natural gas ignited, resulling in a lire that
destroyed 38 homes and damaged 70. Eight people were killed,
many were jured, and wany wore were evacuated trom (he

SRS

arca.

“On December 11, 2012, .a buried 20-inch-diameter inlerstale
natural pas transmission pipeline, owned and operated by Columbia
Gas Transmission Corporatien, mptired in a sparsely populated
area. about 106 feet west of Interstate 77 near Route 21 and Derricks
Creek Road, in Sissenville, West Virginia. About 20 feet of pipe was
separated and ¢jected from the wnderground pipelne and landed
maore thim 40 leet [rom its original location. The escuping high-
pressure nalural gas ignited immedintely. An area ol lire damage
aboul 820 feel wide extended nearly 1.100 feet along the pipeline
right-al-way. Three houses were destroved by the fire. and several
olher houses were damaged. There were no lalalities or serious
injuries.*”

%7 National Associalion of Corrosion Engineers, CORROUON FALURES: £l Paso
Nawwral Gas Pig
Paso-Natural-Gas-Pipeline-Explosion.aspx.

weline Explasion, http:iwww.nace.org CORROSION-FAILURES-EI-

vational Transpodtation Safety Board. Pacific Gas and Electric Company Natorad Gas
Transmission Vipeline Rupture and Fire, hiipsyswww.nish, govinvestigations’ Accident
Reports Pages TARILO L aspx.

9 Nationul Transportation Salety Thowd. Colwnbiy Gus Transmmission  Corpevation
Pipeline Ruptore. Littps:owww ntsh. govinvestigations’ AccidentReports Pages PAR 1401

2N

Companies/Organizations Comments



98S1-Z

COMPANIES/ORGANIZATIONS COMMENTS

CO86 — Southern Environmental Law Center (cont’d)

CO86-11
(cont’d)

o Acadents involving lires and explosions have also occurred al gas
compressor stulions in Texas: in Godlev. a lire destroved  the
compressor stalion where the fire started and also the compressor
station next to it a fire at a Madison County compressor station
required volunleer [irelighters from tour lowns to control the blaze
and evacuate nearby homes: and in Corpus Christi. a fire spread to
local brush hefore heing extinguished.*™

Though Atlantic has said that it will comply with Department of
Transporlation salety requirements,”” those saleguards have proven insuflicient 1o
prevent catastrophic accidents i gus tnmsmission pipelines,  Nor did (he
Commission consider the disproportionate risk that communities of color and low-
income communitics Lace as a result of the pipeline route*™ Rural residential
communities along the Atlantic Conyl Pipeline route mayv lace sreater risks of
tuture aeeidents becanse Ioderal regulations allow lor diflereut stundurds for
pipelines in these “class 17 areas.*™

7. State recognized Indian tribes.
The draft V(S did not consider the disproportionate impacts of pipeline

conslruction. eperalion, and muintenance on slate recognized Nutive American

tribes, The Lumbee Tribe i purticular would Luce disproportionate impacts [rom

E New York Stale Mudison County lealth Depariment, Comments Lo Lhe Federal
Fuergy Regulatory  Committes coneeming  docket no. CP14-197-000,  Dominion
Transmission, e, 13 (2014),  hipsiavww.madisoncounty.ny.govisites‘de faall: files:
publicinformation/madison couty doh comments - docket no. op14-197-000.pdf.

FLDEIS al 4471 1o 4-379 (discussion of pipcline sulely issucs docs not consider
disproportionate risk W cnviromnental justice conmpunitics).

SIIEIS a1 3471 (0 dedRd
P49 CFR § 192.5; DEIS at 4-472,
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(cont’d)

the prpehne. Over hall of the census tracly impacled by the pipeline in Robeson
County, Nerth Caralina have population s over 30 percent Native American, some
over 81 percent, far higher than their lotal population m the counly or slate as a
whole. Other native groups recognized by North Caroling will alse be alleeted,
including the Cohane and Tlaliwa-Saponi. [n Virginia, the pipeline would threaten
the Monacan. Chickshominy, Fastern Chickahominy, Nunsemond, Notloway
nations, all reeognized by the Commnonwealll ol Virginiu,

The National Inyvironmental Justice Advisory Council’s Indigenous People’s
Subcommitice Commitice issucd guidance on consullation and collaboration with
non-tederal tribes:

Although such groups lack recognition as sovereigns.
they mav have envircenmental and  publie health
concerns that are ditterent trom other groups or from
the general public.... Agencies should seek to identify
such groups and ro include them in the decision-

nithing processes,”
The Commission made no effort 1o do so here.”™ Further studv and consultation
with the Lumbees and other state recognized (ribes must be underlaken belore the
Commission will he in a positiem o satisfy its obligations to Native Americans

who live along and near Lhe pipeline route.

" CGide on Consiltation and Coilaboration vith Tndian Tvibal Governiments and the
Public Participarion of Indigenous Gronps and Triba! Members in Envivonmenal
Decision Making, National Environmental Justive Advisory Cowncil’s Indigenous
People’s Subcommntree Comumittee (Nov. 2000). hrrps:‘rwww.epa.govisitesproduction
[iles 201 5-03:documents’ips-consultalion-mide_0.pdl.

" DEIS at 4-434 to 4-435 (summarizing Commission’s outreach to fedorally recognized
tribes only).
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(cont’d)

8. The Commission did not conduct an environmental jusrice veview
of the compressor stations.

Despite mentioning environmental justice in broad terms in the draft EIS, the
Commission docs not address the particular environmental justice concerns
relgting to the most polluting pipeline infrastmetire—eompressor stations. The
compressor stutions in both Virginia and North Carolina have been slated for
predominmily Adlvican Americun communities in both states,

The Commission failed t consider the particular demographics of those who
live closest 1o proposed Compressor Stulion Two in Buchingham County, Virginia
and Compressor Station Three in Northampton County. North Carolina,

The census tract closest to the proposed Northampton County compressor
slation covers aboul 190 square miles and is home 1o aboul 6.180 people. That
census tract is approximately 73 percent African American, winch higher than the
African Amenican population in the stare as a whole, which is about 22 percent.
The most potentially harmful environmental health impacts from that compressor
station, however, will be sullered most intensely by those who live in the arcas
closest to and downwind of the compressar station. 13ur the draft 1718 doos not
otler any intormation aboul the people or communilies who live closest lo Lhal
COMPressor station.” The Northamplon compressor slation 18 wilhin census block
aroup 6 (a subset of census tract 9203). Within that census block group, 79.2

percenl are Alrican American. But even this narrower subsel ol the population

A4

Domographics Near the Proposed Northampton Compressor Station, included as

Attachment 43,
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(cont’d)

does not reveal who neighbors the proposed compressor station. Withoul that
informarion, no meaningful environmental justice review can proceed.

By the same loken. Atlantic has decided to place the sole Virginia compressor
station o 68 acre industrial Lacility  in the populated Union INI1 community in
Buckimgham County. e census tract data used by the Commission reveals the
presence of a higher thun average Alricun American community and higher than
uveruge pereentupe of people in poverty near the Buchingham Compressor Station
than is present in Virginia as a whole. 13ut those numbers do not reflect the full
environmental justice implications of placing the compressor slation in the Union
LRI community, as set forth in more detail below,

In the draft Environmental Impact Statement, the Commission failed to take a
hard look at the harmlul elleers that the proposed Buckingham Compressor
Starien wonld have on the predominantly African American community rthat lives
closest to this proposed compressor station, The Commission needs more
information before it can assess the environmental justice impacts on this historic
community, An clderly Alncan American [rom Union [ill. whose property
Atlanric plans ta scize by eminent domain, said, “I3ecanse Dominion is bigger and
stronger, it can Luke 1L they want Lo, Again. il'ils [or the good or the salely of the
community, that's a dillerent story. Bul, lor ceonomic reasons thal you're not
aaing to be actually directlv benetiting from, 1 feel it's wrong.” Ihe Commission

has nol considered the voice of the community that will be most allesled in ils

(]
-2
A
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CO86 — Southern Environmental Law Center (cont’d)

C086-11
(cont’d)

decision-making and Luled 10 consider the disproporionale nsk of harm [aced by
this vulnerable commimiry.

C. 'The Commission ignored the culmral and envivonmental justice
impacts of allowing the Buckingham compressor station fo be thrust
onto the historic, predominantly  Afvican-American  Union Tlill
comununity,

Union IIill is being considered Lor [istoric District status by the Department ol

[istorie Resaurees of the Commonwealth of Virginia. Preservation Virginia listed

this community as a ““Most Endangered Historic Place” in Mav 2016.° Many of

e Alnean Aanerican members ol (s community trace their heritage back 1o (he
treedmen who settled this area following emancipation atter the Civil War. The
compressor stulion 1sell is slaled 1o be built on the properly ol @ lormer plunlation
culled Variety Shade,”™

The communities built by freed slaves hefore and after Fmancipation and
dunng Reconstruction, post-Reconstruction, and the ¢ra ol Jim Crow scgresalion
thar followed contain important cultural resemrces.  Racial segregation and
diserimination have resulted in the undervaluing ol these historic communities
throughout (he south,  Loss of buildings on the ground by [ire, discriminalory

histarie recording practices, and loss of burial sites and cemeteries by development

*7 2016 Virglma's Most Endongered Ifistoric Piaces. Preservation Virginia (May 3,
2016), https; »spreservationvirginia.org/press-room:release 2016-virginias-most-
endangered-historic-places.

SR ion THIEWood's Comer Rural istorie District: Most Fodamgered Thstorie Place m
Virginia Application (filked Teb. 16, 2016). prepared by Lakshon Fjord, PhuD., included
as Attachment 4.
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CO86 — Southern Environmental Law Center (cont’d)

C086-11
(cont’d)

all conlonbutle o histonans” concerns 1o prolcel and prescrve whal remans ol
commumites that were tounded by Freedmen following the Civil War. I the case
of Umen Hill. its unbroken history as an agricultural district is parlicularly
threatened by Allantic’s proposcd compressor station.  Many in (he commumily
continue to use their land for agriculmral purposes, such as farming, orchards, and
livestock, and are concemed thal the pollulion rom Lthe compressor station will
Lz or distupt those uetivities, In this Al Agricollure distaet, the muny ol (he
landowners in closest proximity to the proposed compressor station are the
descendants ol people easluved here, where once the number of slaves was wice
that of whites."™

Historic structures established following Emancipation by African-Americans
m the Union Hill arca include TUnion Hill Church. Union Grove Church. Shelion’s
Store, numerous honses, amd many mapped and inmapped cometeries. All of these
arc located on provious plantation lands, Three African Amercan churches are
located within the proposed historic district: Saint Jov Baptist Church. Union Hill
Baptst Church. and Upion Grove Bapiist Church, Union 101 and Union Grove
have comgrogations thar date o 19th century. Mulhorry Grove Baprisr Chureh, a
white church organized in 1786, served black members and is the second-oldesl
surviving church in Buckingham County, Union 1011 was esiablished as a brush
arbor church in 1868 atter 'reedmen separated from Mulberry Grove. At least

twenlv-one slave, or Alrican-American, cemeleries are located within the

LE
i,
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CO86 — Southern Environmental Law Center (cont’d)

C086-11
(cont’d)

proposcd distnel boundunies.  Cacsar Perkins. a lormerly enslaved man whe
became a member of Virginia's General  Assembly, lived in the distriet
boundaries. and some of his descendants remain in the Union Hill area. *

In preparing the drall LIS, the Commission was required 1o consider impacts
nat just on the environment, but on related social and enlmural aspects of the
communitly as well.® The Commission made no mention of the historic Union
LI wrea or the vniyue culture or history ol these communitics in the dralt EIS.
There are no cultural resource reports tor the historic African American
neighborhood ol Union Hill in Dominion Resource’s Allantic Coast Pipeline
application documents, The dratt LIS continues this omission by supplyving no
information on the archaeological or architectural survey results for the G8-acre
parcel applicd Lor the compressor station Lueily,

The Commission’s silence on the Union 1THIl commmiry stands in stark
contrast 1o the consideration given to the Norwood-Wingina Rural Ilistonc
District—a predominantly white area in neighboring Nelson County. Following
concems raised by that community. the Commission planned alicmative pipeline
roures to aveid thar historic distict.  The draft IS notes that, following
commenlts, “the compunies incorporaled a roule mexlilication that would avoid the

Norwood=-Wingina Rural Iistorie Distnet” so that there would be no clleets on

A0 CER, § 150814,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-11
(cont’d)

cultural resources in the distriet. ™ The Commission considered other altermatives
to avoid any additional impaet on the distiet.™ The consns traet (Nelson County,
C1 9301) where the Norwood-Wingina Rural Historic District 15 localed s less
rugially diverse than the Commonweallh as o whole,  That eonsus tracl 1s
approximately 80 percent white, and anlv about 18.5 percent African American.™!

In contrast. when summarizing comments received about impacts on hisloric
disiiels and related culural vesources, the drall LIS makes oo menion ol the
Union EI1 area, which contains a historically significant African American
c.mnmunily."'a" The Commission’s conclusion that the Buckingham “‘compressor
station is located near previowsly developed residential and commerial arcas and
is consistent with the existing visual conditions in the area™ is not accurate ™
Ths industnal Lacility 15 mstead located in o lurgely residenual. histooe, and
agriculmral community that i ill-snited to an mdustrial compressor sration,

The Commission’s failure to vecognize the Union Il community and its
historical significance runs counter to federal guidelines for incorporating
eovironmental justice in the NEPA process: “[aJgencics should recognize the

interrelated enltural, social, aceupational, histoneal. or cconomic factors thar may

¥ DEIS at 4-425,
N a 326

ELLS. Censuy Hurcau, 2001042014 American Community Survey 3% car Estimates, Dula
St ST701 hips:# Tuetlnder.census.gov Tacesmuy slipagesmden. chiml,

B IKIS at 3421, 4-4725,

SR L, ar4-341,
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CO86 — Southern Environmental Law Center (cont’d)

C086-11
(cont’d)

amplily the natural and physical environmental ellccts ol the proposed agency
action.™  Tocal residents voiced econcem over impaets to the Union THI
neighborhood and loss of cultural and historical resources as a resull of the
pipeling and Buckingham compressar station dunng carly stakeholder mectings
with Adantic.™ Yot these issnes remain unaddrossed in the draft 175, The
Commission needs lo gather and consider addilional informalion aboul the historic
und cultursl Lactors that deline the Union Ehll ares.

D. Threat to land values in Union Il from proximity to compressor
station.

An asset that tamilies in the Union 11ill Road have been able to pass along to
their descendants is land. as is evident by the number of community members who
can truee Lheir ancestry back 10 Freedmen who scttled in the arca lollowing
emaneipation. The value of this asser, however, is threatened by the pipeline and
the planned construction of the compressor station in this communiry. Though the
Commission concludes as a general matter that land values will not be affected by
the pipeline, the drult EIS docs not provide any inlormation or analysis [or such
comclusion for the Union 1111 arca that is closest ro the proposed compressor

station. ™ Instead. the Commission considered the possible etlect on land values

i CHQ, Favirommenial Tustice NEPA Guidance, sipro nole 646, wl 9.

e Meeling Summary ol the Preliminary Company-sponsored Communily Advisory
Group (Sept. 30, 2015), lttps:www.dom.com/about-us/news-camer natural-gas-
projecis-and-initiatives: atlantic-coast-pipeline:library'42DC 228323404 F47B4C 29F0 557
123291l

S DELS at 4-404 to 406, 3-410,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-11
(cont’d)

only for those propertics where natural gas pipeline casements would be acquired.
Ihe Commission eoncludes that the “effeet that a pipeline casement may have en
property value 15 a damage-relaled issue that would be negotiated between the
parlics during (he cusemen| acquisition pruccss.""m

I3ut that process is not available for the hundreds of houscholds that live near
mujor pipeline infrastructure, such as compressor stutions, but on whose land no
cusenent 13 when, One elderly Almicun Americun resident who lives close 1o the
proposed compressor station said “DDominion has not listened to us or our
community  they just want Lo get il built.”™ Another reported that she moved Lo the
comuumity in 2010 to retire beeanse she enjovs the peace and quict of the namral
landscape: ~'1 moved here to enjoy the freedom and atmosphere. 1 love nature. love
looling al the unimals that crosy through here  1he deer, the wild wrkeyv, 1 moved
here to enjay the rest of my life, but the compressor station is going to scare away
the animals, rum my quality of life. Would vou want to live next to a noisy,
polluting industrial facility right next your house?”

E. Incomplete demographic data in the draft EIS does not reflect the
community.

As is lhe case generally in the dralt IS, the census tract data relied on by the
Commussion dovs not accurately rellect the demouraphics ol the relatively densely
populated Union THI community. According to the draft IS, 4,200 people live in

the census tract where the proposed Buckingham compressor station would be

B 1, ar 5220,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-11
(cont’d)

nel

siled. ract 930101, Ol those. 683 pereent are White and 27.9 percent arc
African American. 26.9 pereent are below the poverty level, more than double the
poverly rate in the Commonwealth ol Virginia,

Census block wroup duly for these living within three miles of the compressor
station provides a marginally better semse of the dispropormionate impacts that the
compressor slation’s ongoing air pallution and noise pollution will have on poor
and Alnean Amencan comuunntics, The ceosus block group where Allanfbic plans
to huild and operate the compressor station is about 33 percent African American.
13.7 pereentage poinls higher than the Commonwcalth as a whole *?
those in the eensus block group are at or below the poverty line  nearly three

times the state’s poverty level *

F. ¥olumteer community survey reveals disproportionate impacts on
African American communiry.

But even census block data does not tell the true story of who will be most
directly impacted by the construction and continuous operation of the compressor
station.  Door-lo-door sur\-'i.:ys":gé ol those who live between [ive hundred [eel and

ronghly one and halt miles from the proposed gas-fired eompressor station

@ e lable L1,

“ Demographics Near the Proposed Buckingham Compressor Station, included as
Attachment 45

#* Alntic Coast Pipeline Census Data, supra nole 650,

" Laioi 1 W oods Corier Virginia Door-a-Door ilousehoid Dara Survey Project
(2016=17). deesigned, supervised, and prelimingry data analyses by Takshm Fjord. Ph.D.,
Scholar-in-Residence, Dept. of Anthropology at the University of Virginia [all mdividual
health and race data is protected tor anonymity by HU*AA regulations .
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CO86 — Southern Environmental Law Center (cont’d)

C086-11
(cont’d)

demonstrate that the harmful effects of the compressor smtion will be most

v ratic e predocomantle A Aooesican vommrourey,

Figuare Xia) M i wm Counly Compresser Stalion Seclisns .ﬁ.nﬂ“‘

Waluntzer teams  collected  information  from participaung houscholds,
dosummenlig: the member of neadents. maowl whoclenlion, apes, number of
children in the Tome, roponed dizabilities and Tealth issoes, information about
lrequent visiors 1o the hoene, ifermataon abool Tand use {Gomeng, pordening,
wle 1, cemetesics and wosurveyed burial sites, anecstry, and any informaton nelated

e hislenie preservabon. These survevs bave been comducled along the moads

el e nu Attwchment 46
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C086-11
(cont’d)

closest to the compressor staton: Unson DLl Read, Samt Janes Kiver Higheeaw,
arnl Shelton Stenw Kool OF the ooarle 100 Tesres adenlifed o this ares o L,
vohanteors have comhicted 63 swvews o date. The prelininary sy jesults
dermsiniste that e Commissaom dil mol bieee the kol o nfermmation 11 oeedesd
abear the people living ncar the proposed compressor stacion o eonduct an
envirommentil justice or envirommenta] heal b sody

Figure Xihp & wham County Compressar Statin Section 4™

2 el e nu Attwchment 464
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CO86 — Southern Environmental Law Center (cont’d)

CO86-11
(cont’d)

Lwrd

[ [ —

[ oo i e

00 the 30 houscholds nlong or neer Ulnion [0l Read wenitied v closest te e
propoacd compressor station by Fricnds of Buekingham, 20 have pasticipated in
the velumtest survey o dule, ™ O thoss 66 residents whi live on Tnien THI Reoad,
Boie 663, amed Lary Lane, aml who paicipeted o the survey so far, 36 (808
pereenl) wenblied vs AlTwon Amenean, seven (006 pereenly o buouesl, and 3
L3 percont) as white. In other words, 934 pereent of those reachod a0 far arc

Lilncl: or bruetl, o rellocnen of hstone potleras of sepreganon, Uhirieen of these

7 ael vdid 52 Avtachnent 468,

5 Bew mnpy ol Aduntic Cossl Pipeline Backingham Coumty Compressor Salion Secisng
Ao 13 anelucled as ittﬁ.hmulx -Iﬁ& wmnd 4ty !.l
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CO86 — Southern Environmental Law Center (cont’d)

C086-11
(cont’d)

wndividuals can traee thewr ancestry to Frecdmen whe settled in this aren tollowing
the Lial W, 33 are bulow thu agee o 18 24 ime ove the age of 63 Lion HRI
Baptizt Cloweh, an Afnean Amenean congrogation with roots that go back o
mimeteemih vemiory s aleut 5000 eed from the proposes] cotpressor stafion o
kas abmat 125 moembers. The sancmare was constacted in 1887 Sevoral of thesc

Tomalies rse pardens, (oot orchords, or ravse anmels,

irgam

T i

M e e By
L e

— W s el

0 e 13 households albomp Samnl e River Hygdoeay and teo hoosebolls on

Woods Foad fhar have bocn idenoficd as closest o the proposed compressos

™ melisded ny Attwchment 1608
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CO86 — Southern Environmental Law Center (cont’d)

CO86-11 station by Friends ol Buckingham. 13 have parcticipated in the volunteer survey so
(cont’d)
far.”® Of those 35 residents who responded with their racial identification, 19
(51.3 percenl) identified as Atrican American, three (8.6 percenl) as Nalive
Amencan, one as Astun American (2.8 pereent). and 12 (34,3 pereent) as while,
This area i5 alsa home o the Red Oak Jlunt Club that has 125 African Amencan
members and thal is about 1,750 leet from the edge ol the proposed compressor
stalion property. Fitleen ol these residents e over the age ol 65 ad lour ure
below the age of 18. At least seven of the African American residents are
descendants ol Freedmen who setled in the arca [ollowing emancipation. Several

tamilics farm, gardow, or mise animals,

1 Lee maps of Atlantic Coast Pipeline Buckingham County Compressor Station Soctions

Cand B, included as Attachments 46C and 46B.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-11
(cont’d)

Aalnntic
Buciingham

[ [———

— [y a1 o e

OF the approsimately 15 houscholds aleng Shelion Store Eoad that have been
wlemitilred s eloses) b e proposed commpressor station by Priends of Beckanghion
(IXNEITL, 27 have penicipated in the valuntzer survey so tor ™ O those 00
residenls who responded wab ther mow] alenbfiben, 47 0783 pemeenl)
identitied as Adrican Armerican. 1 as Dicacial (1.7 poreent), 4 ag White/Tationo (6.7
percentyaml 8 (13 3 percent) s white . Twentv-two of these residents wre over the

age of 63 and 18 arc below the age of T8, AL least 18 of the Alrcan-American

T2 el vdisd 52 Arachnent 460

T B mnpy ol Aduntic Cossl Pipeline Backingham Coumty Compressor Salion Secisng
Aol 13 ineloded s Al'lm'hrm'ﬂh:. -H'i& |I|15|- -H'il!
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C086-11
(cont’d)

houscholds are known descendants of Freedmen who sctiled i the arca following
emancipation. Umen Grove Baprist Chureh split off from the Union 101 Baptist
Church in the early twenlieth century. This Afncan Amencan congregalion is
home 10 aboul 130 members und is located en Shellon Store Road. One ol the
African American families hosts renmions on their praperty where as manv as 30
relatives come Lo visit, Severul [amilies turm, gurden. or raise animals.

The large number ol houscholds that lic ¢lose (o the proposed Buchingham
compressor station contradict the Commission’s conclusion that Aflantic Coast
Pipeline “compressor stationy are primarily surrounded by forested land.” e
[riends of Buckingham have already identitied approximarely 100 honscholds
within ahout 5,000 feet of the compressor station. Most of these homes are closer
thun that W cither the exisling Trunseo Pipeline or the proposed Atantic Coust
Pipcline. Yot Atantic plans to use class one pipeline for this seetion of the
projeet.”™ meaning that there will be reduced safety factors in pipeline design,
including thinner pipeline walls and less stringent safety testing. In addition. there
will be longer streiches of pipeling belore reaching a “sectionalizing block

valve, "

HDELS at 4-167.
P at 4-473 (Table 4.12.1-1 shows that Atlamic plans to use class | pipeline from
mile 164.1 o mile 199.8 o' AP-1) B-58 (showing thal the portion of the pipeline throngh

the Huckingham compressor stadion is along mile 198 througsh 193 of AP-1)

R il ard-472,
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CO86-11
(cont’d)

The Commission lacked meunnglul mlormanon  aboul the Umon Hill
commumty. Ihig  omission  impairs its ahility to conduet the  required
environmental and environmental justice review. Without a cullural resource
report or specilic demogruphic inlormation, the Commission cannol evaluale the
appropriate safety requirements for pipeline construction.  As noted above.
specilications lor sulety depend on whether a communily is slaled [or class one
pipeling engioeenng, This hind of inlonnation is also required belore (he
Commission can determine appropriate requirements for community alerts and
warmings, lor communicalion measures, ind Lor sale and reliable monioring ol the
compressor station, both en-site and remotely, The Commissien needs o take a
harder look at this densely populated area in light of Atlantic’s decision to use the
least sule pipeline design.

In total, the survey results reveal so far that 807 percent of the neighhoring
comumumty that lives closest 1o the proposed compressor station 18 Africam
American or biracial. In addition to demonstrating that the compressor station will
have a much more disproporlionate impact on the basis ol race, this survey [ound
many instanees of respirarory ailments that would likely ho exacerbated by the
construction and operation of the compressor station in such close proximily to
their neighborhood,  Many clderly residents reported sullering Irom  chronic
respiratory ailments such as asthma. Chronic Obstructive Pulmonary Disease
(COPD). bronehitis, ullergies, and other unspecilied hearl and Jung ailments. In
addition, memy ol hese residents report high blood pressure, heurt discuse,

29
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CO86 — Southern Environmental Law Center (cont’d)

CO86-11
(cont’d)

diabeies, and other ailments that would make them particularly suscepuible 10 the
pollution of the compressor station. A number of parents reported that their
children suffer from asthma or other chronie lung diseases.

Multiple studies have found that Alncan Amencans are more than Iwice as
likelv as white Americans to live near sources of harmful air pollution and suffer
disproportionate respiralory sickness as a result.™ Pulting he compressor slation
m this predominately Alocun American connmunity will further this shamelul
legacy of concentrating environmental harms in poorer communities and
communitics of color. One of the chicl reasons [or Exceutive Order 12898 and
tederal Lnviromunental Justice review are to identity vuluerable populanons who
are at risk of disproportionate and cumulative harm from polluting facilities. I'he
Commission made no cllort o do so here, and Luled o 1dentily the community
that would he dircetly hamied by the comprossor station.  There is also no
information about prevailing winds, which would provide mfonmation about
which communities are mast at risk from pollution at the compressor station.

Without o more robust analysis ol the people dircetly allected by the compressor

7 Cramble, )1, of al, The tpacts af Cliowte Change on Himan Health o the HUmited
Stafes: A Scieniific Lysessment, Ch. 90 Populations ol Concem. U8, Global Change
Rescarch Program, Washingtan, 10 (2016). hip:ds. doiong/ 1793000081 BOT (citing
Frumbin, Urban sprawd asd pablic hedith, Public Tlealth Reports, pp. 117, 201-217
(2002)). Rober Bullurd, of af, Yore Wartes emd Bace al Twenty: Why Roce Sli Adaiters
Sdter ol of These Years, 38 Tovivonmental Taw 371, 379 (2007) (vitimg David Pace,
Move Dlacks Live wirh Pollution. Associated Pross (200%) (noting that most pollution
meguitics result from historical Land use decisions that were based on vacial segregation
and the prevalence of rogulators focvsing on ane plant or one polhstant withoot regard 10
the potential cwnulative impact of multiple sowces of pollutants).
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(cont’d)

CO86-12

station, the Commission dees net have the information 11 needs 10 conduct an
envirommental justice review,

G. ‘There are increased risks of adverse health impaces from polludon ar
the Buckingham compressor station.

The Commission did not have sufficient information to support a finding that
there are no increased heallh risks from the operalion of this compressor stalion
The estimaled “potential emissions™ in lons per veur ol enftena pollutunts is not wn
appropriate measure to determine health risks from the operation of this industrial
[uctlity. Health rislks increase during episodes ol high exposures, and cannot be
determined by estimated averages or total tons per vear.  MNovertheless, the
potential increase emissions reported in the dratt EIS raise concerns about harmfal
cnvironmentul  health impacts on the surrounding commumity. Belore the
Commission ean evaluate the potential impacts of this mereased pollution, it
should collest information on the local, bascline health conditions that will be
degraded by exposure to this pollution.

The four largest of the proposed turbines at the Buckingham compressor
smtion range in outpur from 6,642 to 21,765 horsepower and would be
accompanied by len 268 horsepower gas-lived micro wrbhines. a boiler. and line
heuters,™ This machinery would run nearly continuously throughout the year 1o

maintain pressure in the propased Atlantic Coast and existing Transco Pipelines

™ Atlantic Coust Pipeline. TT.C Atlantic Coust Papeline and Domimion Tramsun ssion,
Lic. Supply Ileader Projoct. Swvpplemental Tiling to Virginia Departmemt  of
Environmental Quality, Air Permits Form 7 Application,
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CO86-12

Air quality modeling was conducted for each ACP compressor station in
compliance with EPA guidelines. Based on the modeling results, the
compressor station would comply with the NAAQS, which were established
to protect human health. Section 4.11.1.3 states that, while some
commentors requested a health impact assessment, we decline to do so
because, based on modeling results for each compressor station, the impacts
from the new compressor facilities, when combined with the existing
background levels, would remain in compliance with the NAAQS, which
were established by the EPA to be protective of human health, including
children, the elderly, and sensitive populations. Blowdown emissions were
included in table 4.11.1-7 for ACP, which typically last approximately 5
minutes.

As noted in section 4.8.4.5, pipeline infrastructure would generally be
consistent in areas already zoned for industrial development, and most land
uses within other zoned areas would be allowed to continue during pipeline
operation and not conflict with the activities in which an area is zoned.

See also the response to comment CO49-2.
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C086-12
(cont’d)

According 1o the drall EIS. operating the Buckingham Compressor Staion wall
result in the emission of an addinonal 117 micrograms por cubic meter of air
volume (ugim3) of [ine particulate matter (M3} n a 21 hour period.  When
combined with the existing background particulate pollution. these gas-lired
turbines wonld result in annual mean concentrations of 2.5 pa‘m3 and 28.7 ug/m3
in 4 24 hour period. The Commission found thal this level ol exposure is below (he
National Ambient Adr Quality Standurd of 12 pg/m3 Gunual) 35 pem3d (24 hour),
and thus, there will be “no health impacts” to the surrounding community. «

Yot the Commission’s modeling analysis projects a 40 porcent increase in
PM; z exposure in a 24 howr peried  a signiticant level of mercased exposure to a
dangerous category of pollutants. This increased pollution is above the World
Health Orgunieation’s threshold ol 25 pgim3 in a tweniv-lour howr period and
almost to the limit of its threshold for annual mean eoncentratioms. © © At these
levels, long-term exposure can canse an inercase in mortality and increased serious
health problems. such as respiratorv ailments and cardiovascular disease. as set

forth in more detail below.” Even shorl-lorm cxposure can cause health

™ DEIS at 4-453,

Woarld Tlealth Organization, Fact sheet: Ambient (outdoor) mr quality and health
(Sepr. 2016), hitpesvww who imtmediacentradfactsheets 75313 5en’ (“WTIO Tact Sheat™)

(“There is a close, quantitative relationship between exposure to high concentrations of

small particulates (I'M and M, 2) and increased moriality or morhidily, both daily and
over time”).

M Frak 1 Kelly and Tulis C. Fussell, i Polintion and Pubiic [lealth: Fraerging

flacards and Improved Uadersranding of Risk, Doviron Geochem ITealth, Vol 37(4)
631649 (20135), https.www.acbinlm. nih. gov/ pmesarticles PMC45 16868:,
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(cont’d)

problems, parlicularly in sensiive populations like those wilh respirulory problems
or heart discase—Ilike many of thase who live near the proposed compressor
slation. **

The Buckingham Compressor Stalion would alse dramalically  inercase
Nitrogen dioxide (NO-) pollution, both a harmful pollutant in its own right and a
kev precursor (o particulate pollulion and ozone (or smog). The additional NO,
pollution gencrated by the compressor station i a 24 hour peried would represent
an increase of 54.5 percent over the existing background NO; pn[lntim.""’ The
likely resulting increase in ozone pollution on suany warm days will be
particular]y hard on those residents who already sutter from respiratory discascs,

As previously set forth, the Commission has no information about preexisting
healih conditions of the maoy people who live close 1 the proposed compressor
smation and thus have no basis for its conclusion that the reparted increased
pollution will not impact the health of those who live nearby, But it is well known
that ozane and fine particulate matter contribute to aver 260,000 premature deaths

in the United Suues cach vear.” ! Their elleets are Lell most severely by children,

M e

U8 EPA. Fact Sheet: Tinal Revisions to the National Ambient Air Quality Standards
for Ozone (200R), https: www.epa.govisitesproductionfiles 201 3-08:documentsiozone
tact sheet pdt.

I See Steven RIT Barmate ot al,, Air Pollution aud Farly Dnatix on the Daited Stwer
Part I' Quasrifiing the Impact of Major Seerors in 2005, Aimosphoric Environmem Vol
70, po 198 (Nov. 2013 (modehng particulate matler and osone . amissions. Trom
combustion sectors and concluding that these pollutants result in approximarely 200,000
premature deaths in the United States annually).
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(cont’d)

the clderly. people with pre-existing conditions including asthma, and otherwise
healthy adults engaged in strennons or frequent ontdoor activiry or work. ™ Tn
other words, this ncreased pollution will be fell severely by manyv of the
surrounding residents,

Ozone exposure “can result in health effects that are observed in broad
segments of the population. including respiratory symptoms, reduced lung
tunction, and airway imlamnation, as well sy more senious ellects such as
increased hospital admissions and increased daily mortality. Respiratory

svmploms can include coughing: throal irritation; pain, burning, or discomforl in

the chest when taking a deep breath; chest tightness, wheezing, or shormess of

breath.”"**

Ozone forms when nitrogen oxides react with volatile organic
compounds.” " Because the reaction is catalyvzed by heat and sunlight. high ozone
davs ecenr most frequently during hot stagnant summers.™'®  “Ironically, peaple

living in many rural arcas suffer from ozone overexposure more than many people

living in cities . . . because ozone levels are generally higher downwind of ozone

A, Health Fffecs of C-one  Folfuhon,  hUps@iwwiv cpagoviorone-
pollutionshealth-effedts-ozonz-pollution.

U EPAL Orone and Vewe  Patents’ Health:  Course OwtioeCev Powts,
hups:iwww epagoviozone-pollwion-and- vour-palienis-health,

1T NASA. Cheisisny of Czone Formarion, htp:earthobservatorv.nasa govFearures:
ChemistrySunlight‘chemistry_sunlighi3.php (describing wopospheric ozone production).

M Kee id: see also Jeammio Allen. The Ozose We Breothe. NASA (Apr. 19. 2002),
hrip:fearthobservatory.nasa, gov Features/Ozone Webreathe:,
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precursor sources, ol distanees ol hundreds or even thousands ol kilomelers, so
azeme coneentrations in riral arcas ean be higher than in urban arcas.™ "

Fine parlicles also cause health problems such as heart atlacks. aggravated
astbma. decreased lung [unction. and irrcgulur heartbeats.™  Exposure lo line
particle concentrations as low as ton micrograms per cubic meter (g *y—which
is lower thun the current lederal standard is associated with a two percent
merease - premature deaths Lor exposures as briel as two duys, and w0 seven o
Nine percent increase in the long term. 2 Decreases in fine particle concentrations
add months. il not years. onlo people’s lives.™

There 1s no evidence of a sate level of exposure tor ¢ither of these pollutants,
and both have health effects even below the current National Ambient Air Quality

Stundurds (NAAQS).™  In response 1o evidence ol health problems caused by

"
2 el

N See generaii EPA, Pamculare Marter (P Ilealrh. https:www X epa. govipmy
health.huml.

7' Livhua Shi et al.. Low-Concesmarion Pifss aind dortaliny: Esumaring Acute and
Chrome Fffects in o Populanon Based Sidy. Toval. Tlealth Pomsp. (Jan. 2016),
bripehp niehs nih. gov: 140911 17

" See €. Avden Pope T et al. Fine Purticelate Air Pollidion and Life Fapectaney in the
United Srares. 360(4) New LEng ] Med. 2009 376, 38284 (Jm. 22, 2009),
hitpe v nepnorg doi pd 10,1056 NEIMsa(8036:16.

B Saw A Truclang Axs'ne, fne v 4, 283 F.3d 358, 360 (D.C. Cir 2002) (internid
quotation marks wnd allerations omitied) (ecogniemg the “lach of 1 threshold
concontration below which [particulate mattor and ozone] are known m be hamless. ™)
FPA, NAAQY for Purficulafe detter., 7% Tod Reg 3086 3098 (L. 15, 2003)
(explaining that there is “no population theeshold, below which it can be concluded with
contidence that M; « related athects do not occur™),
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these pollutants at lower and lower levels, EPA has repeatedly strengthened both
the fine-particle and ozone NAAQS in recent vears. '

IL There is new evidence of additional hamoful pollution from
compressor stativns.

A recent report from Physicians for Social Responsibility compiled new
scientific sludies thut indicate additional poteatial pollution from natural gus
mbsstructure, mcluding compressor stations, i According o this report, o
“growing body of scientific evidence documents leaks of methane. toxie volatile
organic compounds and particulate matier throughout this inlrastruclure. These
substances atteet [human] health,”

Physicians for Social esponsibility found that people living near compressor
stations have sullersd from a “range ol symploms ranging [rom shin rashes ©
gastrointestingl, respiratory, nenrological ad psvehological problems.™™  Ajr
samples  colleeted  avound  compressor  staons  have  rovealed  clevated
concentrations of many of the dangerous substances associated with gas extracted

from hydraulic [ractunng operations, or fracking. The Atlantic Coasl Pipeline is

1 Xee National Ambient Air Quality Standards for Particulate Matter. 78 Fed. Reg.
3086, 3088 (Jan. 15, 2013} National Ambient Air Quality Standards for Ozone. 80 Ted.
Reg 65291 65292 (Oct. 26, 2015) hmps:www gpo goviidsys'plg/TR-2015-10-
26:pd2015-26594.pdl.  Envionmental — Prolection  Agency, NAAQOS  lobl,
hrtps:iwww.epa. govieriteria-air-pollutantsinaags-tablew3.

T Too Dicty Too Dangerois: Wiy Tlealth Professionals Rejeer Natival (ias, Plipsicians

for Social Resoisibility (Teb. 2017 hrtprivweww. psr.org/assersipdis-too-dirty-too-

dangerous pdl.

B 5d (eiting Brown, DR, Lowis, €., Woinberger, BL, Muman exposwrz jo
wncomentional natizral gas development: A piblic health desmonstration of pevivdie Righ
exposire to cheneal mixivves in amblent olr. Joumal of Environmental Science and
Health, Part A, 50:5, 460-472 (2015), https:/Avww.nebinlm.ni gov pubmed23734822),
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beimng buill o lransport such gas into Virginia and Norh Carolina lrom the
Marcellus  shale. IMmese  dangerons  substamces  include  “volatile  organic
compounds, particulale matler. and gaseous radon.” The federal Agency for

Toxic Substances and Discase Registry examined air quality near a natural gas
compressor station in Pennsvivania and discovered PM, 5 at dangerous levels.™
A recently published analvsis of methane emissions Itom compressor stalions

m New Yorh und Penmsylvaniu lound Iighly clevated levels ol methane coming

20

from those facilities.”™ The stady concluded that communities that are downwind

and downhill ltom compressor staions likely suller [rom clevated cxposure o
methane and related pollutants from the operation of those statiens at higher levels
than is permitted. In one example, the study authors found:

This duta indicates that the arcas downwind ol
compressor stalions during periods with winds.. will
be exposed to methane plumes. and anyv other co-
emitted pollutants released by compressor stations.
Residents and propertics downwind under prevailing
wind conditions will likely be subjected to a
dispraportionate  burden  of  contamimants from

7 Kew York State Department of Ilealth. (2014). A public health review of high volume
hydvaulic fracturing for shale gas developmant, hitpriavway. health. nv.goviwess vepots?
docshigh volume hydraulic tracturing pdt.

T (eiting Ageney fur Tosie Substances wnd Discase Registry, Flealth Consnlietion:
Exposure Investigation. Neawwral! Cas Ambiear Air Qhieline Monitoring Initiarive Brigich
Cosnprressor Starion. Charners Towaship, Washington County. Penpavlvania (Jan. 29,
2016). Agency for Toxic Substances and Disease Registry. liealth Considtanion:
Brocklyn Vownship PAJ2.5 Brookivn Township, Susguehanna Conunmy, PDennsylvanio,
U8, Deparmuent of [Iealth and [Tmnan Services. Atlama. GA (April 22, 2016).

o Brvee Pavoe, Jroo ot al, Charselerioation of methume plones dowawind of soiwral gos
campressar siariois in Peansvivania and New Fork. Science of the Total Environmeant,
Vol. 580, pp. 1214-1221 (Feb. 2017).
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compressor stations, cspecially those ecloser to the
station under light prevailing wind conditions, ™"

Giiven this recent evidence of additional pollution from natural gas transmission
pipeline compressor stations, the Commission should conduct lurther studv on the

potenlial health impacts from the Buckingham compressor station.

B0 1
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I Risks of dangerous emissions from blowdowns.

The Comuussion did not huve adeguale inlormution aboul the added polental
exposure (o pollulunty lrom blowdowns, A blowdown invelves coneentruled
release of gas from a pipeline from compressor stations or other valve sites into
the air 1o relieve pressure Lor maintenance or testing. They can also be accidental
These are of particular concern because they can emit high concentrations of
methane gas and other pollutants. A tvpical blowdown releases a thirly to sixty
meter plume ol gas into the uir and cun last as long as lheee hours, Decause ol heir
mlensily. blowdowns can ¢mit pipeling contents al much higher concentrations
than annual emissions dara seug_n,cﬂrs.""' According to the Madison County Ilealth
Department, “peaple living near compressor slations reporl episadic strong odors
as well ay visible plumes dunng venting or blowdowns, Residents olien report
symptoms that they associate with odors such as buming eyes and throat, skin
irritation. and headuches. ™

In the drall LIS, the Commission indicaied that blowdown cmissiuns were
included in the overall figures provided for pollution from the compressor
station. ™ As with the emerging picture regarding pollution Irom compressor

stations, the Commission needs to investigate the potential for additional pollution

oNew York State Madison County Health Department, Connnents fo fhe Mederal
Energy Regulatory Comniiier concerning docket no.  CPI-397-000. Dowinion
Tramemnsvion, e 13 (2008)  hipsiwww.madisoncounty.ny. govsites defaulifiles.
publicinlimmationsmadison county doh comments - dochet wo. ep14-197-000.pdl7
iz

FDEIS, Vol L at p. 4-452,
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[rom blowdowns at the Buclingham compressor station. Without thal informalion.
it the Commission cannot comnduet a reasonable health or environmental justice
assessmenl.

J. Industrial compressor station is incompatible with the agriculoure uses
still relied on by the communiry.

Higher oxone concentrations ure also delrimental lo agriculture, since ozone is
one ol the must toxie air pollutand W crops and vur natural ccosystoms, 1 When
plants, including trees, are exposed to ozone pollution, it reduces photosynthesis.
growth, und other plant functions.”™ Many studies have found a reduction ol crop
vield tollowing exposure to ozone pollution.

Appalachian  Mountain  Advecates has initiated a lawsuit apainst the
Buckingham Board ol Supervisors Lor voling (o allow a special use cxemplion Lor
the Atlantic Coast Pipeline Virginia compressor station.”™ This large industrial
fagility does not comply with Buckingham's state-required county Comprehensive
Plan and is not an allowed use in this A1 Agriculture District. Permissible land
uses are restrcied 1o those related 1w residential or agricullural purposes. The

lawsnit has heen hromght on hehalf of a dairy farmer whose land horders the

M United Stares Department of Agriculture, Agricultire Research Service, Efects

Cizone Air Polivtion on Plants. hitps: aww ars. usda. gov/ somtheast-area‘raleigh-ne plamt-
science-research/docs/Jlimate-changeair-quality-laboratory-ozone-ellects-on-plants:,

¥ Benjaumin S, Felzer et al. Jmpacts of Ozone o Trees and Craps, C. R. Geoscience 339,
TE4-T98 (2007),

" Carlos Avostegui v. Buckingham Cry. Rd. of Supervisors and stlantic Coast Pipeline.
50, Complant Tor Declaratory Relicl, Cireuit Cowrt Tor Buckinghanm Counly (hiled Felb
2, 2017). http:““www. appalmad. org wp-contentruploads 2017:02:2017-02-Compl ain-tor-
Declaratory-Reliet-Buckingham.pdf.
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CO86-13

proposcd pupeline on the north ¢nd and whose dairy operutions would be severcd
by eminent domain for a pipeline easement across this property.

Bul the disruption Lo agricultural uses extends bevond this one dairy farmer
who neighbors the proposed compressor stulion, The history ol growing [ood
crops in this area has its roots in the Monacan Indian culture that predated
selllement by Furopeans and Alrican slaves. The continued agricullural use in the
lund belund e houses in this neighborhoud also fits with the needs ol low-incoms
people to grow some of their own food. Many in this community have carried on
Lurming traditions [or gencratons. [rom growing tobacco as a cash crop 1o catle,
vegetable gardens. torestrv, mnd trut orchards today, The heritage agricultural
lands most impacted by the compressor station and the pipeline belong to those of
Adrniean Americans whe are descendants ol the Freedmen who remained on this
land after the Civil War,

The Commission did not consider this distuption to agrienltural land uses and
those attendant environmental justice concerns in the draft E1S.

K. Electric motor-driven compressors alternative analysis is incomplete.

Atluntie’s choiee 1o use gas=lired turbines lor the Buckingham compressor
station introduces significant air pollution to the Union 11l community. T'he
Commission’s electric. molor<driven compressors allernative analysis s nol

sullicient.™ The additional load on the eleetic grid would be dispersed  not

HTDEIS at 3-56.
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Comment noted. Health effects and environmental justice regarding the
compressor station are discussed in section 4.9.9.
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concenlraled n one communily as arce these lurbines. Morcover. clecineny lor
those trbimes wonld come in part from non-emitting sourees, sueh as solar, wind,
or nuclear.

l. Alternatives analysis for Huckingham compressor station made nn
veference to envivommental justice or demographies of alternative
lncation.

The Commission considered and rejected one alternative location for
compressor stulion two, approximalely lwo miles (o the southwest of the proposed

Buckimgham  compressor station

The Commission did not consider anv
demographic inlormation tor the area surrounding the alternative site for
compressor station two, Withowt that inlormation. and withoul any meaninglul
proximity analysis regarding the communities that would be most atfeeted. the
Commission did nol have the imlormation it needed o consider the environmenlal
qustice umphicaions of the alteralive site. lostead, the Commission only
considered that the allemnatve site would “require addilional pipeline and would
increase the construction tootprint.” “Ihere is insufficient mfonnation to evaluate
whether the allemnulive or prelerred site would allect already over-burdened
connnunilics.

M. Conclusion.

Under NEPA, the identification of a disproportionately high and adverse
human health or environmental ellect on a low-income population. minority

population, or Nutive Amencun tibe “should lighlten ageney attention (o

R i, ar 3-54 10 3-56,
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alicmalives (incloding allemnative siles). miligalion slralegics, monilonng nccds.
and preferences expressed by the affected community or popnlation.”™™ The draft
ELS reveals thal the Commission’s attenlion lo Lhese [undamenlal environmenlal
Justice concems was absent, Given the lack ol altention o appropriale data,
relevant comparisons, or consideration of potential environmental health concerns
ol vulnerable communilies, the drall FIS Jucks sutlicient information [or the
public w understand the Commission s conclusion that there sre no environmental
justice concems from the construction or operation of the Aflantic Coast

“ The Commission needs additional information for the public 10

Pipclinc.""
understand the many lavered and mtervelated environmental justice risks of this

massive praject.”
XL  NATIVE TROUT WATERS
A, Trout waters and headwater streams.

Tremt srreams are same of the most valuable and fragile namiral feamres in the
cenlral Appalachian region. ‘I'he Atlantic Coast ipeline threalens lo harm dozens
ol these walerbodies. The drult EIS Lails (o include uny delailed analysis ol the

risks involved, particularly of the comulative impacts of multiple pipeline-related

e CHQ, Favirommenial Tustice NEPA Guidance, sipro nole 646, wl 14,
M g al 14,

U rdoar 15 (“This staroment [whether a disproportionately high and adverse luman
heulth or environmentul impact on minority populations, low-imcowe populations, or
Lndian tribe is likely 10 result from the proposed action] should be supported by sufticient
information tor the public to understand the rationals tor the conclusion.”™).
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The number of trout crossings has been revised in section 4.6 and appendix
K based on the updated route and updated survey information. Atlantic has
committed to implementing applicable FS and state mitigation measures at
trout waterbody crossings to reduce potential impacts on this species and its
habitat, including adhering to FS and VDGIF TOYR. Additional mitigation
measures that would be implemented to protect aquatic resources are
described in section 4.6.4; mitigation measures unique to NFS lands and
waterbody crossings are described in section 4.6.5. We have made
additional waterbody-specific recommendations in appendix K.

Permits, approvals, and regulatory requirements for ACP and SHP are
described in section 1.4, and in more detail in sections 4.3.3.4, 4.3.2.4, and
4.3.2.5 with regard to state Water Quality Certifications and state water
quality requirements. Atlantic and DETI would also need to obtain NPDES
permits from each state, and have committed to adhering to the WVDEP’s
Erosion and Sediment Control Best Management Practice Manual
(WVDEP, 2006), the Virginia Erosion and Sediment Control Handbook
(VDEQ, 1992), the Pennsylvania Erosion and Sediment Pollution Control
Program Manual (PDEP, 2012), and the North Carolina Erosion and
Sediment Control Planning and Design Manual (North Carolina
Sedimentation Control Commission et. al, 2013). Atlantic is required to
obtain the necessary permits and authorizations required to construct and
operate the project. As such, to the extent the state has regulatory authority
and permitting jurisdiction for these features, Atlantic would consult with
the WVDEP, VDEQ, and NCDNCR. These agencies would have the
opportunity to review Atlantic’s proposed crossings during the permitting
process and, if necessary, identify additional mitigation measures beyond
those proposed.
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activilies and other fuciors witlun small headwater drnages. The submitials lrom
Atlantic provide an incomplete and misleading piemire of the ways the project
could affect watersheds in which (rout exist. The drall KIS ignores or barely
addresses numerous mechanisms  (hrough  which  aclivities  associated  with
construction and maintenance of the pipeline may damage the chemical, physical,
and biological integrily ol these sensilive waterbodies.

The vague and generalized pluns and proposals Lor construetion methods and
pollution control measures that Atlantic and the Commission describe for use in
walersheds all along the pipeline’s proposed route are Lr [rom adequale 1o ensurc
protection of streams in general, and these inadequacies have even more serions
implications for trout waters and other sensitive headwater streams. Neither the
Commission nor the Foresl Serviee may rely on the incomplete record so lar
assembled to assess impacts o rout waters or o justitv conclusions in the draft
LIS that damages to these streams and watersheds will be adequately mitigared.

B.  The Commission fails (o consider the unigue regional context and
conservation sensitivity of the mrour streams it proposes to route the
pipeline across.

The srates of West Virginia and Virginia cach have designated waters i which
trout are knonwn Lo survive or where suilable habilat for trout is known o exisl.
These designations ure lound in waler quality stundurds regulations adopted by the

2 g ; : ies of
states.”” Some waters harbor reproducing populations of one or more species of

W, Va. Code of State Rules §§ 47.2.1, ef seg.; & Va. Admin. Code §§ 25-260-5. e 2.
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troul. while others may supporl only stocked Lrout, which generally cannol survive
vear-round in the streams,

The three trout species that live in walers ol this region are: the nalive Fastem
Brook Troul iSalvelims fontinalis), Rainbow Troul (Uncorfomchus mvkiss), and
Brawn Trout (Satmo trufta). lach of these species is a valuable target for
recreational lishing. providing economic benelits for communilies throughout the
regions along he proposed pipeline route, On the National Forests, the provision
of these recreational opportunities tulfills one of the highest purposes for which
public lands ar¢ © be preserved. And w have access o wonl waters through
private land ownership or rights is very highly valued and of signiticant monctary
value. Importantly, the presence of healthy and sustainable trout populations is an
mdicator ol high water quality and these species exisl alongside other sensilive
species thar are generally intolerant of pollution and habitat degradation.

Of the three speecics named above, only the Lastom Brook 1rout is native to the
eastern 1J.8. and to waters in this project area. s range has been drastically
reduced, and the specics 1s under dire threat ol further decline in populalions and
long-term viability. n Virginia, B3rook Trout have been designared a “Species of

Greatest Conservation Need”™ by the Virginia Department of Game and Inland

¥ Special Staius Femol Species m Ulrginta, Virginia Department of Game and Inland
Fisheries.  Dttps:iawwiv.dgit virginia.goviwp-content:uploadssvivgima-threatened-
endanpered-species.pl (last visited Apr. 4, 2017).
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Fisheries. Other resource ageneies. including the Forest Service. assign high valug
to measnres aimed at Braok Urout habirat preservation and restoration,

Due 1o this history of degradation and the need to preserve the very limited
suitable habitat still available, enormous colluborative ¢llorts are being mude by
federal and state povernment entities, non-profit groups, and academic instittions
One such ellorl is described in a publication by the Chesapeake Bay Program,
which sets priorities Loy action and names prionly watersheds throughont the
Hav's drainage area.”™ Man y of the trout waters along the Atantic Coast
Pipeline's proposcd path are wilhin the Chesupeake Bay drainage. making this
citort diveetly applicable licre,

The Chesapeake Bav Program’s Brook Trout Outcome report explains that out
ol 1.443 sub-walersheds throughout the brook troul’s hislone range in the Bay
watershed. popmlations were qualified to he designated “intact™ in only 16% (231)
of those arcas.”™ As a next step, the report assigned prionity ratings 1o the sub-
watersheds. resulting in anly 103 of those “intact” drainages having high values
and bemng highlighted for preservation eflorts, O those 103 highly rated “intact™
sub-watersheds for hrook trout, seven lic along the pipeline’s proposed path. lach
would be impacled by the combinalion ol’a number ol activilies associaled wilh
the praject.

M Chesapeake Bay Program, Brook Trowt Ouicoime. Management Searegy: 204 3-2025,
v 0. Ohupiveww chesapeakebay.net/documents:22040:2d_brook_trowl_6-24-15_[1"
fomuatted pdi” {last visited Apr. 4, 2017).

M a2,
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In us submuttuls 1o the Commission. Allantc provides tables descnibing
locations where they propose to mstall the pipeline throngh streams.” ' Reading
through this lable and the listing of crossings of designaled troul waters. one could
be misled inte thinking that the pipeline would impact only a relatively small
nmumber of trout streams seattered aleng the construetion path. To the contrary, a
review ol mups depicting the pipeline right-ol-way and proposed access roads
shows (hat in mamy casey (he project poses o serious threut w dogens ol troul
streams.

It is impermive that the Commission and the Forest Scrvice perlorm
comulative impacts analyses m such small watersheds to account tor combinations
of upland and instream work related to the pipeline and access roads with other
Luagtors. IU should be noted that the comulative impacty analvses [or waler impagts
deseribed the draft 118 all wholly inappropriate hecanse they define the arcas for
review as those reprosented by 10-digit [vdrologic Unit Codes (1IUCS™; a seale
that hides the degree to which multiple impacts of pipeling activities as well as

other Lactors will seriously alleel walcrsheds,

* Atlantic Coast Pipeline. LLC & Dominion Transmission, Inc.. Supplemental Filing
app. I, Res, Rep. 2, tbl. 2A-1 (i, 18, 2016).
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CO86-14
(cont’d)

The Warwick Run watershed. in which “high hacard™ arcas 1dentilicd by the
l-owest Serviee exist, is just one example. The materials Atlantic has provided and
the analyses the Commission has included in the dralt E1S tail 1o acknowledge the
likely impacts or 10 provide any credible support Lor assurances (hat greal damage
will not acenr in these valmable waterbodios.

In the Warwick Run watershed. hemlock are one ol the lree species (hal shade
stremns and proteet them from elevated tempermlures a Luetor hat is ol great
importance for trout waters. ] lemlock are also extremely effective at modulating
the lows ol stormwaler runoll. preventing damage Lo streams from crosion and
hydrologie meditications in a watershed,

Because the hemlock wooly adelgid is causing widespread mortality of these
lrees throughout the region, and will almost cenainly remove them [rom the
Warwick Run watershed, these protectiong will he Tost to Warwick Hun and the
wibutaries thar feed it The addition of forest clearing. land dismrbance, and
instream habitat alterations (likely through blasting of bedrock streambeds) is
certain Lo wulliply the cllects ol processes alrcady occurring on the land. The
Commission has not smdied these processes nor their cumulative impaets in
combination wilh the eflects ol pipeline construction and operalion.

C. 'T'he Commission has failed to set meaningful standards or goals for
water quality impacts.

Any review al patential environmental impacts must begin with a delinition of
the quality srandards and goals against which the data and analyses are to he
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CO086-14
(cont’d)

compurcd. Any conclusion as W the acceplability ol those 1mpacts. 10 be valid.
miat be hased on a comparison of predictable environmental eonditions with those
detined quality paramelers. In the Commission’s draft FIS analvsis lhis step is
omilied. Instead. the dralt EIS and the documents supposed 1o support that
dacument’s conclusions provide only vagne and undefined promises: that
discharges ol sediments and pollulion impacts will be “minimized,” that negalive
mpacts will be ouly “temporany” or “msignilicant.” The Commission procedures

7

which Atlantic is commanded to follow,”™ the plans Atlantic has submitted”™ to
relleet plans 10 comply with the Commission’s procedurcs, and reguliory
requirements by other ageneies, sueh as the U8, Army Corps of Lngineers, all tail
to include svstematic analvses to provide assurance that measurable. standards of
environmental quality will be mel. The basic “law ol the lund™ [or procction of
water quality is the Clean Water Act, and a primary ool under the Aet is the
adoption of state water quality standards. And while neither the Commission nor

the Forest Service has primary regulatory authority under the Clean Water Act,

. . =49 . -
both are bound 1o adhere 10 its equircments, Therclore, the water quality

™ Tie two primary decuments containing witer pollution protection guidlelines are:
FERC Otfice of Energy Projects. i eriand and Waterbody Consiruction and Mitigenics
Procedures (May 2013y, and FERC Office of Energy Projects, Lpland Evosion Conlred,

Pevegetalion, und Muintenance Plan (May 2013).

% There are numerous documents that address these issues in 1he same mannar. One
cxample is: Atlaniic Coast Pipeling, 110, Supplemental Filing app. C, (Jan. 27. 2017),
Y See Oregoin Nar'l Res. Conned] v TS, Forest Serv.. 834 T.2d 842 (9th Cir. 1987)
(*“The CW A requires each state to develop and implement “water quality” standards to

protect and enhance the quality of water within the state. 33 U.8.C. § 1313. The Act also
requires all lederal agencies to comply with all stale requirements, 33 U.S.C, §1323.7)

in
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CO86 — Southern Environmental Law Center (cont’d)

CO086-14
(cont’d)

standards adopled by West Virginia and Virginia must be applicd 1o this projeet.
Additional requirements specific to the Farest Service must also be applied and
should be explained in the ELS.

Both West Virginiu and Virginia waler quality standards lor surluce waters. in
conformance with the minimum requirements in federal regulations, include three
mujor components. which are designed 1o meet the CWAs objective, 10 “reslore
and waintain the chemical, phyvsical, and biological ilegnty ol the Nalion's
waters."* Ihese compenents of the water quality standards include: 1) designated
uses, 2) narutive and numeric crleria. and 3) antidogradation provisions. In
addition to these tederally-mandated surtace water standards, both states have
adopted groundwater quality standards.

Waler qualily standards assign designaled uses [or all walers m cach state. For
example, Virginia's water quality srandards state that *[a|ll srate warers, including
wetlands, are designated for the following uses: reeveational vses. ¢.g.. swimming
and boating: the propagation and growth of a balanced. indigencus population of
aqualic lile, including gume lish, which might reasonably be expected to inhabit
them.” ™! West Virginia standards alse require support of reercational nses and
maintenance ol condilions suitable for aquatic lile.

To support the designated use ol “lrout walers,” o higher standard ol pollution

comtrol and habitat protection is applied than in other waters. Yet the basic

FIILC. G 125000,
19 Va, Admin. Code § 25-260-10,
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CO86 — Southern Environmental Law Center (cont’d)

CO086-14
(cont’d)

methods thal Allantic proposes and the Commission decms sullicienl show no
recognition of this fact. The one special condition that resource agencies have
suggested for trout walers 15 & ime ol year restriclion on consliuclion in streams.
However, even Lhis restriclion iy subjeet (o varinnees by the Commission alier all
regulatory reviews are completed.

As applied 10 trout waters, nurralive eriteria in Virginia slate water quality
standards require that “State waters, mcluding wetlunds, shall be liee from
substances . . . in concentrations, amounts, or combinations which . . . interfere
dircetly or indireetly with designated uses ol such water or which are inimical or
harmtul te human, animal, plant, or aquatic life™ ad “[g]pecitic substances to be
controlled include, but are not limited to: floating cebris . . . substances that
produce color. tastes, turbidity, odors.”™* Numerie eriteria lor surface walers in
both states, which may he violated by the activities praposed for this projeet,
include those for heavy metals, temperature, pll, ete.

Antidegradation requirements for surface waters. also adopted to meet federal
requirements, require. al @ minimem, [ull support ol all “existing uses.” Exisling
nses are defined as “those nses actally being artained in or on the water, on or
afler November 28, 1975. regardless of lhe designaled uses.”™ As staled in lhe
Water Quality Standards ITandook al section 4.2, ceven t(hough vanances (o

desipnated uses mav be granted under certain circumstances, such variances may

9 va, Admin, Code § 25-260-20,
A0 CER. § 13130,
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CO86-14 be allowed only il ™1t can be proven . . . that water qualily exceeds thal necessary

(cont’d) - 7
to fully pratect the existing nse(s). . ..

pollution und habita degradution muhes sinet controls csseatiul,

effective mitiation measures.

this assiunption is not supported by the scicntific literature,

Fuvironmentsl Protection Ageney No. FPAS23-T-12.002 ut 4 (2012).

(last visited Apr. 4, 20017).
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Proper application of antidegradation provisions in the water quality slandards
ol the relevant stule will be especially important in the trout waters thal could be
affected by this project. The survival of viable populations of rout is evidence of

high water quality. which should be preserved. The sensitivily of these species (o

D. The Commission has failed to adequately assess impacts and propose

The release of sediments to streams during exeavation and installation of pipe
in streams and in runoll from aclivities up-slope from the waterbadies is a mujor
nsk o trout waters.  The Commission has published documents Gitled “Welland
and Waterbody Construction and Mitigation Procedures™ and “Upland lirosion
Control, Revegetation, and Maintenance Plan” “The docnments give gencral
descriptions ol the types of construction methods the Commission suggests and ol
weasires designed W lessen environinental impacts, Irmplicit in (hese docunents is
the idea that the standard “best management practices” are adequate or capable of

ensuring compliance with water quality standards, including intidegradation - but

3 Warer Qualine Standavds Hondbook, Chapter 4: Aatidegraduaiion. Tnited States

Imtps: www cpa. govsitos prodoctioniles: 201 4 1 0:documents handboolk-chapterd. pdf
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CO86 — Southern Environmental Law Center (cont’d)

C086-14
(cont’d)

Asserhions that open col sircum  crossings can be completed.  walhout
maceeptable impacts 1o water quality, are poarly supported. There is abundant
evidence in the scientilic lilerature demonstrating (hat the types of pollution
control practices allowed by the Commission and included in Atlantic’s proposuls

will cause unaceeptable impaets to streams.

One such reterence. prepared for the Tnterstale Natral Gas Association off

Amenea, mdicates (hat aquatic lile impairment will persist Lor extended periods.
That document explains that effects of in-stream pipeline construction on
downstreum waters are “‘tvpically short-term and recovery 10 pre-consiruction
conditions is generally apparent within a vear.” ™ Asserting thar impacts will
“generallyv” abate within one vear carries the obvious implication that effects will
Last longer in some cases. Further. there s no basts in the waler quality standards
for allowing impairment of aquaric life nses for np 0 a vear or more in any state
waters,

The Interstate Natural (ias Association of America Report’s finding that some
impacts lo aquatic lile and o instream habitats will persist lor extended periods is
well supported by numerous rechnical studies. For example, Reid er al. 2002 note
that “[s]ediment loud increases during construction have been reported Lo directly
wndior indireetly allvet Lish through modification ol their habitats (¢.g., mereased

embeddedness of substrates or intilling of pools),” describing those impacts as

* Interstare Natral Gas Association of America, River and Stream Crossings Snsdy,
Phase i), Executive Sunmary.
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CO86 — Southern Environmental Law Center (cont’d)

C086-14
(cont’d)

“lemporary” because pre-construction conditions will be restored within ~1 10 2

There is no justification in the waler qualily standards [or allowing impairment
ol aguatic lile wses Lor vears or even months, The required “[blalanced indigenous
agquatic community” must he ahle to survive and adjust to changing conditions in
addition 1o those imposed by the pipeline. During those years when biola are
reeovering lrom the damages done by in=stream pipeline construction, associated
sediment discharges, and habitat degradation, other natural and‘or human-caused
stressors can be predicied 10 occur. Events such as droughis or exireme lood
cvents, changes in runoft patterns from vesidential, ndustrial, or commercial
developments in the same watershed (or from upland constiuction on the pipeline
usell), and coninbulions ol point source and non-poinl source pollutanls arc
virmally eertain to acenr. Thus, impaimients from which the stream biota might
recover in the absence of other disruptions are likely to have impacts that persist
for much longer periods than predicted by the above-cited researchers. I'hese
impacts may cven lead 1o cascading cllcets due 1o changes in [ood web struclure.
mitrient eveling aided by organisms, and mumeraus other mechanisms.

Tn its plans to comply with the Commission’s guidelines lor upland erosion and

sediment controls, Atluntic hus submilicd # pumber ol documents 1o the

% Reid, Scont M.. Scort Stoklosar, Serge Metikosh. and Jim Evans, Cifectivencss of

[solded Pipeline Crossing Technigues to Miligute Sediment Tmpuacts on Brook Troul
Strcams. Water Qual. Res. J. Canada. Volume 37, No. 2, 2002, a 473 (imemal citation
omitred),
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CO86 — Southern Environmental Law Center (cont’d)

CO086-14
(cont’d)

Commission, the Forest Scrvice. and (o the waler quality agencics in Virgina and
West Virginia.  In every case, those submittals provide a menun of best
management practices from which Allantic may choose in vanious situalions
cncounlered during pipeline construction,

This appreach is not acceptable and must not be approved by the Commission
or lhe Forest Service. Only by reviewing sile-specilic informalion about the
conditiony that exist i the dillerent arcas where best management pragctices will
be needed (e.g.. soil types and depths, slopes, etc.) can one devise mnoff and
crosion  prevention measures such that the concentrations and amounts of
sediments or other pollutants that will enter the stream are known,  Without
undertaking such analvses, one cannat assert that water quality standards will be
mel.

The range of variallitg in offeetivencss at removing, solids or trbidire in
runeff water for common best management practices is enormous and. in some
contexts, certain measures will be useless, For example. silt fences or other
bamicrs. such as the Commission recommends Tor treating runoll’ waler. simply
will not remove the extremely fine solids that are present in soils with heavy clay
componenls. Likewise. measures lo slow the rute of stormwaler runolT thal can be
cllcctive in some eircumstances will be useless in very steep lermn, These sieep

watersheds are exactly the habitats that wild trout are likely to inhabit,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-14 -
(cont’d)

Conclusion

The Commission has [aled 10 provide meaninglul analyvsis of the impacts ol
comstuetion of the Aflantic Coast Pipeline. The Commission has also failed to
present polentiul mitigation measures that will elleclivelv mitigate the harms
expeeted (o be done o trout and trout walers alung the pipeline corndor.

CO86-15 XIL CUMULATIVE IMPACTS

Ao 'The draft ELS fails to take a hard look at cumulative impaces,
including those impacts associated with gas development.

In additon o considering the dircet and indircet elleets ol the project. the
Commission must also consider cnmulative impacts. A cummlative impact is the

[Tmpact on the environment which results [rom the incremenlal
impact of the action when added to other past, present. and
reasomably foresecable futire actions regardloss of what apency
(Federal or non-Federal) or person undertakes such other actions.
Cumulaiive impacts can result [rom  individually minor bul

colleetively significant actions taking place over a period of time.’
Cumulalive impact analvses that contain “cursory stalemenls™ and “conclusory
- . R TIR - . . . .
werms” are insullicienl.”™ The Commission’s cumulative 1mpaet analysiy [or the
Atlantic Coast Pipeline is insufficient because it is needlessly and impermissibly

restrictive in lerms ol both time and geography and relies on cursory slatements

4O CFR. § 15087,

" See Delaware Riverkeeper Nepyorio v, FIREC, 753 F3d 1304, 1319220 (D.C. Cir
2014y see alse Nar. Res. De Couneil v ITadel, 865 T.2d 288. 298 (D.C. Cir. 1928)
(although “TTIS comtaing seetions headed *Cumulative Tupacts,” i truth, nothing m {be
FLIS provides the requisite analysis.” which. at best. contained only “conclusory
remarks™).
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CO86-15

Regarding section XII of the comment letter, see the response to comment

SA14-1.

Regarding section XII.E of the comment letter, see the response to comment

CO48-10.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-15
(cont’d)

and conclusory terms  thal understale impacls 10 numerous  environmenlal
TEAONICes.

B. 'The Commission’s analysis of cumulative impacts is impermissibly
restrictive and not based on natural ccological boundaries.

The Commission’s cumulative impacts analvsis is flawed because it
unrcasonably restricls the analvsis arca 1o lhe vicinily ol the Allantic Coust
Pipeline and the Supply Tleader Projeet faciliries.™ T'or example. the Commission
used HUC10 sub-watersheds as the analysis area for water resources and wetlands,
vegetation, wildlife, lisheries and aqualic resources, and special status species.™
While it mav make sense to consider impacts on water resonrces and fisherics at
the HUC10 sub-walershed level. the Commission fails o expluin why this
geogruplic seope is appropriate [or veeetation, wildlife, ad spectal status species.
Moreover, consideration of cumulative impacts on water resources at the 11LC10
sub-watershed level mav be necessary but not sutticient. T'he Commission should
have broadened lhe scope o consider cumulalive impacts on waler resources,
wellundy, and lisheries, The Commission ulso should have selected analysis arcas
for vegetation, wildlife, and special status species that were rationally connected to

. el
those particular resource arcas. !

# See DEIS al 4485,
e fel,

1 s also imporant (o note that UERC only considered cumulalive impasts to “land use
and special interest arcas”™ within the s Jame construction foelprint s the projects.”
DEIS ol 4.485. Thix ix a4 depwtwre Fom how TERC considered cumulative impacts o
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CO86-15
(cont’d)

CEQ's gudance on comulalive impacts recommends signilicanily expanding
the enmulative impacts analvsis arca beyond the “immeadiate arca of the praposed
action” thal 15 otlen used for the “project-specific analysis” related lo direct and
ndireet ellvels:

lFar a project-specific analvsis, it is often sutficient o analyze effoets
within the immediate arca of the proposed action. When analyzing
the contribution of this proposed action to cumulative effects,
however, the geagraphic boundaries of the analysis almast always
showdd be expanded. These expaded boundaries can be thought ol
as dillerences in hicrurchy or scale.  Project-specilic analyses are
wsually condueted on the scale of counties, lorest mamagement units,
or inswllation boundarics, whereas cmndative  effects  analvsis
should be conducted on the scale of hunan  conmnmities,
landscapes, watersheds. or airsheds.”™

CEQ further savs thal it may be necessary 10 look at cumulative ellects at the
“eeosysiem” level lor vegelwive resources and resident wildlile, the “lotal range
ol allected population units™ for migratory wildlife. and an enlire “slale”™ or
“region” for land use. ™

Likewise, EPA guidance on cumulalive impucts slates that “[s]patial and
wmporsl boundarics should not be overly restnelive in cumulalive impact

ann1ysis.“'-"" 1iPA specitically cautions agencies to not “limit the scope of their

these rasources in other recont FI8s. See eg. Mountaim Valloy Pipeline DETS at 4-476
(13ockaet No. CP1G-14),

Y, Considering Cumulative Ellects under the National Environmental Policy Acl,
p. 12 (1997) {emphasis added).

el a1,
* EPA, Consideration of Cumulative Impacts in EPA Review of NEPA Documents, p. &
(1999),
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CO86-15
(cont’d)

analyses Lo those arcas over which they have direet authonity or o the boundary of
the relevant management arca or projeet area.”™  Rather, agencies “should
delineate appropriate geographic areas including natural veological bonndaries”
such us ceoreglons or watersheds,™

Simply put, there is no rational relationship between 11CT sub-watersheds
and impucts Lo vegelation wnd wildlite, mcluding non-aquatic special siatus
species,  Nor are HUCID sub-watersheds sullicient w caplure the cumulative
impacts of other past. present, and reasonably foreseeable actions on water
resources and wetlinds, Therefore. the Commission must revise the dralt EIS w©
include a broadencd cumulative impacts analvsis with these considerations in
mind.

C. The Commission's reliance on current environmental conditions as a
proxy for the impacrs of past actions is improper.

According to the Commission, “agencies can conduet an adequate cwmulative
ellfects analvsis by focusing on the current aggregate <ifects of past aclions
without delving into the historical detls of individuad past actions.”™ Thus, the
Commission “relies on current environmental conditions as a proxv for the

impacts ol past actions.”™™ Whilc courts allord some discretion on this pomt. “in

.
66 gl {emphasis added).

7 DEIS at 4-48% (quoting Memorandum from James L. Connaughton, Chairman, CEQ,
to Heads of Federal Agencics (June 24, 2005)).

TER
i,
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C086-15
(cont’d)

agency musl nol consider the environmental elleets ol a proposal in a vacuum bul
mnst explain them in light of the present effects of past actions.” ™ Otherwise, an
agency may ignore the lact that “numerous small environmental impacls will
aceumulate and resull in @ more serious overall elfcel over time,™ " Conlrary (©
that approach, the Commission conducted its analvsis of past actions in a vacuum
with little 1o no explunution about the “present effects ol past actions.”

For exmuple, alier @ briel chronology ol “lumum setivities™ that have veeurred
in the region of influence over the last 15,001 years, the Commission concludes
that. “fallthough the region has been substantially allected by human acuvity,
namural resources vemain'” | The Commission then notes thar there are
approximately 830.000 acres of wetlands in the HUC-10 watersheds crossed by
the Alantic Coast Pipeline and the Supply Header Project and over 4.3 million
acres of upland forest in these same watersheds ™ At no point does the
Commission actmally discuss the present offects of past actions in the context of
the Atlantic Coast I'ipeline and the Supply Header I'roject. such as how many
acres ol wellands or upland lorest have been previously impacied by human

acnviry.

O Fabitat Tdncation Cemter v. 178 Fovest Serviee, 393 T Supp.2d 1019, 1032 (LD,
Wis.. 2009).

KL
TLDEIS a1 4-488.
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CO86-15
(cont’d)

The Commission cliwms that 11 “consider[cd] the impacts of pasl projects
within the resonrce-specific gengraphic scopes™ as part of the direet and indirecet
effects analysis. ™ A review of various parts of the drafl EI$ indicates that is not
the case, Tor example, in the section on surlace waler resources (Section 4.3.2),
there is no consideration of the present effects of past actions on surface waters
[n the section on wellands (Section 4.3.3). the Commission noles that
“Pennsylvania, West Virginig, Virginig, and North Carolina huve approximiely
573,000, 80,400, 3.59 million, and 7.23 million acres of wetlands. respectively.”™"
Simply staling the extent ol oxisting resourses docs nothing 1o inform
decisionmalkers or the public about how we arnved at this point or how impacts to
wetlands, streams, and forests from past human activity have affected wildlife,
waler qualily. or other related resources. The mere compilution ol sialistical data
regarding enrrent resourees does not satisfy the Commission’s dntv to consider the
cumulative impacts of past actions.”

The Commission’s failure to consider the cumulative impacts of past actions
provides an incomplele and inaccurate environmental bascline that shewed the
Commission’s analysis. As a resunlr, the Commission eumulative impacts analvsis

15 insullicient and must be revised Lo properly account for the cumulative impacts

-
i,

i a 4116,

T Sew Kenticky Riverkeeper, Tne. v Rowlette. 714 T.3d 202, 40809 (6th Cir. 2013)
(ageney’s compilation of statistical surveys regarding available aguaric resources
insudticient because it did not discuss the impact of prior actions).
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CO86-15
(cont’d)

ol pust achions, particularly those associated with shale gas development. These
tailures, in addinon o the Commission’s failure to adequately consider reasonably
toreseeable future actions. are discussed m more detail n the following sections.

1). Water resources and wetlands.

The Commussion elaims that “[Jonstruction of ACP [Aflantie Coast Pipelne)
and S1{1* | Supply 1 leader Project] would result in temporary or short-term impacts
on surlace walter resources (see section 4.3.2). as well as some minor long-lerm
paets suel as loss of forested cover i the watershed mnd purtinl loss ol npanan
vegetation.”™ The Commission then claims that because ollier projeets within
watersheds crossed by the Atlantic Coast Pipeline and the Supply [eader Project
“would likely be required 1o install and maintain BMPs similar (o those proposed
by the ACP |Atlante Coast Pipeline]| and SLIP [ Supply Llcader Project]. . . most of
the |cumulative| impacts on waterbadies are expected to also be of short
duration.”” ~Censequently.” savs the Commission, “the cumulative cileel on
surface warerthady resonrces would be temporary and minor” % Snch vague
assertions do not salisly the “hard look™ requirement [or considening the
cumulative impugts ol the projects on walersheds Tor multiple reasons.

For instance. the Commission offers no support for its preswmption that

aclivilies within the watersheds alfected by the Allantic Coast Pipeline and the

DTS at 4498,
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CO86 — Southern Environmental Law Center (cont’d)

CO086-15
(cont’d)

Supply Heuder Project would be subjest 10 BMDPs that would minimige impagis.
Many activities, such as livestoek grazang, that could oceur within those
walersheds and that would have similar sedimentation and other waler qualily
impacts 10 the Allantic Coast Pipeline and the Supply eader Projeet, ure not
subject to mandatory 13MPs and can have long-term, significant impacts.”™
Additionally, as explained in more detuil elsewhere in these comments. neither (he
Commussion nor (he applicants have demonstrated (hat (he BMPs proposed by
Atlantic Coast, to the extent that they have been disclosed. will in fact reduce
scdimentution and ather water quality impacts Lo short-term, insignilicant levels.
The analysis in the dratt L1S 15 further flawed becanse the Commission failed
to consider the cumulative impacts of shale pas development. This is a critical
Luilore becavse a large porlion ol he shale gas development that has occurred over

the last decade has been in northern West Virginia and sonthwestern Pennsvlvania,

Y e, 2.g., Osmond &t ai, Uracing Practices: A Review of the Literanwre. Technical
Hulletin 325-W, April 2007, North Corolina Agricullueal Research Serviee, horth
Carolina State University at 21, bttps.www.nres, usda.govilntemet: FSE_DOCUMENTS!
nres142p2 046397 pdt (“CGrazing i a pasture located near a stream can lead to cover
destruction and trampling of banks. ‘Ihis provides sediment, associsled nutrients, and
hacterin with w direet rowe 1o the sircam. Depending on sircam mormhologry, Tivesiock
with direct access 10 a stream channel can distrb the cbannel bottom sedimant.
ncreasing downstreumn sedimentation und turbidity, smothermg stream bottom life, and
increasing the lrequency of cleanowt. Uncontrolled access is oflen associated with
defecation and urination into streams, which can reduce dissolved oxveen lovels and
impair fish hahitar (Doran et al., 19%1).7)
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CO86 — Southern Environmental Law Center (cont’d)

C086-15
(cont’d)

s ures Lt substucdially vverlaps wilh the Albmie Coss Prpebioe und the Supply

MMeader Praject ™

Figure XIl{g) Unconventions]l Wells Drilled in Ohio, Penneylvania, and
wWest Virginia (2004-2015),™

1#,622 Unconventional Wells Drilled

v (el o

T T T T 0
S BOG-30T S i MLOR
LR (1,
RERE STTTRL I

The Cammission claims that althaueh it = was] able to estimate the amamnt af
Tand that wanld ba disgtarbed” by shalz gas development, becanse it docs nat know

the precise clus=sbication ol the land alfeded by shale pus development, il [wus)

T g ow Fig, XM (ke ] pitk DEIS Tig. 1-1.

g

¥ ke Pem Stale, Mavellus Cenler [or Oubreach & Resewch, blip e anaosllus
e, edim ageairirare-Spd-hap-20 14 - 200 520152 jpe,
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CO86 — Southern Environmental Law Center (cont’d)

C086-15
(cont’d)

only possible o speak in gencral terms about the cumulaiive clleets on spealic
resonrees.” o That “peneral” diseussion, however, comprises a meager six
senlences Lhat lake up less than one-Lhird of one page in a 712-page drall 18,
In light ol the wealth of available inlormation detailing (he impacts ol shale gus
drilling on the region’s environmental resources, ™ such a cursorv analvsis does
not salisly NEPA's “hard look™ requirement.

This cursory analvsis is lurther complicated by the Lact that the Conumission
tailed to consider shale gas development as an indirect effect of the Atlantic Coast

o

Pipeline and the Supply Header Pm_]'ccl.-"‘ The Commission’s rationale [or not
considering shale gas development as an mdireet etteet is that projects like the
Atlantic Coast Pipeline and the Supply Header Project allegediv will not “lead to
]

additional drilling and production.”™  According 1o the Commission. “the

apposite canzal relationship is mare likely; i.e., amee praduction begins in an arca,
shippers or end users will support the development of a pipeline o move the
5

natural gas to markets.”™ If that is the case. that should have prompted the

Commission o consider. al @ minimum, the cumulative impacts of past and

gl

54 :v&,.

™ See, e.g. Maves and Shonkoft, Toward an Lnderstanding of the Fnvironsmental and
Public Hewlth impacts of Uneomventional Nahwral Gas Developmeni: & Calegoreal
sissessinent of the Peer Reviewed Seientifte Literatere, 2009 2015, PLOS One. April 20,
2016, http:journals plos.org plosonesarticle?id 10,1371 jouvenal.pone. Gl 54164,

¥ Cee DRIS w1 1420,

Gy

awd

TR 4
i,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-15
(cont’d)

present shale gas development. While the Commission incs 10 assure the reader
that the fmpacts of shale gas development are “eomsidered in the context of

potential cumulative impacls.”™

it simply directs the reader to section .13,
which. us explained ubove. is devold ol any in-depth discussion ol shale gus
development. In other words, despite the fact that the Atlantic Coast Pipeline and
the Supply Header Project are designed 1o (ransporl shale gas Irom the Marcellus
and Uticy sbale fonuations, the Commission ignores entirely the impaects ol shale
gas development.

As Figure XIIa) shows, the natural gas production arcas ol West Virginia ©
wlich the Atlantic Coast Pipelme would extend is a large arca, well bevond the
HUCTG sub-watershed boundary that the Commission used in the cumulative
impacls analvsis. Morcover, this production area exlends well into Pennsvlvania
where the related Supply 1leader Projeet is located.  The Commission, however,
did not inclode any oil and gas wells i the two [TUC 10 sub-warersheds used in
the draft I8, As Figure X1l{a) shows. this i5 a significant omission in light of the
large number ol wnconventional wells that have been dnlled o this part of
Pennsylvania in recent years.

Regarding wetlands. the Commission states thal at least “232 acres ol [orested
wellundy would be converted 10 emergent und serub-shrub condilions, representing

B0

a permanent impact on wetland tunction. The Commission further states that

™,
DS al 3-49%,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-15
(cont’d)

olher junsdictonal projests within HUC10 watersheds “would permanently alleet

an estimated toral of about 102 acres of wetlands. ™™

I lowever, the Commission
claims that it was “unable 1o find quantitative data for the extent of impacts to
wetlands Irom non-FERC regulated projects[.)™" The Commission provides no
explanation as to why such data is not available other than stating that it unable to
tind 1. Fven il the Commission is unable to precisely quantly such tulure
wellunds impacts, NEPA requires it lo estimate and disclose those impacts. The
Commission’s failure to do so is significant because impacts to wetlands within
HUCI0 watersheds caused by non=-Commission regululed projects, such as shale
gas develepment, are likely mueh higher than the 334 acres permanently impacted
by the Atlantic Coast Pipeline, the Supply Header Project. and other jurisdictional
projeets.  Thus. by relusing 1o consider the impaels ol recenl shale gas
development, the Commissiom presented a skewed baseline for assessing impacts
on wetlands.

E. Vegetation and wildlife,

The Commission lailed 1o take a hard look at the cumulative impacts of shale
was development on vegelation, While the Commission ucknowledyes that oil and
aas development “would . . . result in cumulative impacts on vegetation|,|” instead

ol assessing those impacts. the Commission simply stales that they would be
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CO86 — Southern Environmental Law Center (cont’d)

C086-15
(cont’d)

munimized by mitigation measures. - The Commission’s approach 1s Nawed [or
miltiple reasons.,

The Commission has an independent duly (o review the environmenlal and
human health impacts ol the Atlunlic Cousl Pipeline and the Supply Teader
Project and cannot simply rely on the regulatory efforts of ather agencies.™ The
issuance o a permit means thul a polluling source has mel a “minimum
condition™; il does not establish that a projeet will have no signilicant impacl
under NEPA™' The fact that shale gas development will be subject to state
permilling is in un improper basis for concluding, under NEPA. that the project
will be mitigated such that it relicves the Commission of its obligation to consider
thase impacts in the context of the Atlantic Coast Pipeline and the Supply Header
Project.

Seeemd, as explained above, the Commission refised 1o consider subsrantial

shale gas development that has already oceurred i West Virgiiia and

¥ e,
" See, eg. Jduho v iniersiate Copongree Connn'n, 35 F.3d 583, 595-96 (D.C. Cir.
19240 (ageney lails W take a “hard look™ when it “defers o the serutiny ol others™
North Caroling v, Fed cwation Adwin. 957 T.24 1125, 112930 (d4th Ciw. 1992)
SINERA] precludes an ageney from avoiding the Act’s requirements by simply relying on
anothor azaney’s conclusions about a federal wetion”s impact on the covivemnent.™”

™ Cabvert Citil"s Carchnatiag Conira, v S Meoms Energy Comm ', 449 F 24 11909,
123 (DC. Cir. 197 HildFarth Guardiaas v, U5 Offiee of Surface Mining,
Rectamation & Fni 1,104 F. Supp. 3d 1208, 122728 (1. Colo. 201 5) (rejecting arpument
Mt coul mine's compliance with the Clean A At eacmpts mine lrom veview for
gignificant impacts 10 the environment wnder NEPA bacause “[ift is the duty of OSM
[OfMice of Swlace Mining] o detennine where a wining plan wodification would
contribute to such an effect. whether or not the ming is otherwise in compliance with the
Clean Air Act’s emissions standards.™).
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CO86 — Southern Environmental Law Center (cont’d)

C086-15
(cont’d)

Pennsyvlvama. A comulative impacts analyvsis that properly considered these past
and present impacts would provide insight as to whether the witigation the
Commission refers o is indeed “mmimizing the degree and duration of the
impacts ol lthese 1:;1':.)_1't.'t:l.‘s.".";\S Indeed, the availuble cvidenee demonsirales that
such measures are not adequate, given that a recent literature review of nearly 700
peer-reviewed scienlilic sludies ol the health and environmental impacts ol shale
gas development tound thut *84% ol public health studics contain lndings that
indicate public health hazards, elevated risks. or adverse health outcomes: 69% of
waler qualily studics conlain lindings thal indicale potenlial. posilive associalion,
or actual meidence of water contaminatien; and 87% of air quality studics contam
findings that indicate elevated air pollutant emissions andior atmospheric
concentrations.” ™ The Commission cunnot relieve itsell of its obligations under
NI-PA to assess the impacts of shale gas developmant by relying on regnlatory
controls it prosumes are imposed and enforced by other agencics. particularly
when the available evidence averwhelmingly shows that such controls are not

adequale 1o prevent substantial adverse environmental impacts.,

. . . - . . . . o THT
These inadequueics continue in the cumulative impacts analyvsis on wildlife.

Reparding forest-dwelling wildlife, the Commission acknowledges rthat these

KIS al 4-499.

% Hayes and Shonkol, spra note XX,

¥ Soe DEIS at 4-500 — 4-501 (noting that FERC used vegatation as a “gencralized proxy
tor wildlite habitat™).
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CO86 — Southern Environmental Law Center (cont’d)

CO086-15
(cont’d)

specics would be impacied more than open-habita spccics.?gs The Commission
comtinuies, however, that “[aliven the larae amount of wildlife habitat that wonld
remain undisturbed within the geographic scope.” and the miigalion measures
utilized by Atluntic and DTL “lhe ACP [Allantic Coast Pipeline] and SIHP [Supply
[leader Projeet|, combined with the other identified projects, would not have a

L . . PTTI X
signilicant cumululive impact on wildlife.™

The Commission makes similar
conclusary statements regarding squalic species and threatened and andangered
species. ™

The Commission’s dismissive conclusiony ignore the landscape level cllccts
that have occurred and are likely to continue to ocenr trom rampant shale gas well
and pipeline infrasticture development. As the Supreme Court of Pennsylvania
has recounieed, Murecllus Shale development will neviably impact the human
and natural environments. ™ Sueh impacts will be as serious and extensive as the
impacts of coal cxtraction.™ It is eritical that the Commission consider the
detrimental effects of shale gas well and pipeline infrastructure developments on a
much broader level tham it used o the drall EIS. Various aclivitics associaled with
shale gas exrraction, from road and pipeline constricrion, to well pad

development, to conslrucling and operating compressor stalions. detrimentally

% fel, at 4-500,

™ id w4501

B A-301 4-503,

B Rohmsen Twp. v Contmomuedth of i'ennsyivama, 83 A3 901, 976 (Pa. 2013)

B0,
i,
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CO86-15
(cont’d)

alleet lerrestinal and agquatic (x,os_\_-'sli.:m.*s.gn'"' Together, these activiics have
significant adverse effects on wildlife, habitat, and aqatic lite.®”

Shale gas development allers the aclual landscape ax land 15 cleared for well
pad development. aceess rouds, the pipeline route, and compressor stations.™
land elearing harms habitats not only by reducing available habitat. but also by
tragmenting habilats and landscape.** Frugmenlation is a direct resull of shale gas
development; rouds and pipelines culting through hubilaty create smaller, isolaled
ecosvstems. ™" Such fragmentation is one of the most pervasive thireats to native
mmy:slcms.m This impuct must be considered. as it has a greater elfect 1han well
pad development alone, 'or example, in Bradtord County, Penmgylvimia, pipeline
rights-of-way and access roads frapmented forests, resulting in smaller forest
patches and a loss of core Torest al twice the rate ol overall forest loss.™ The new
forest edges created by rthe pipeline rights-of way and access roads chanpe

. . . . ®12
maovement pattems. specics mteractions, and even species abundance.

! Brittinghim, M.C., ¢t al,, Feological Risks of Shale Oil and Gus Development to
Wildhite. Aquatic Resources and their TTabitats, Favironmental Scienee & Technology,
P THERS=1 1037 (Sepl. 4. 2004) (eitalions omitted), meluded ss Altachimend 47.
T

i,

41 a 11037 (citations omitted).
6 1

FEiH i
8 gl

% 14 {citation omitted). Core forest is detined as forest » 100 m from an edgse.

BI6 o N o .
FMeel on abundanee “depend[s] on whether the cormidor is perceived ax a bamior or

territory boundary or vsed as an avenue for travel and invasion into habitats previously
inaccessible,” fd. (citations ominted),

333

Companies/Organizations Comments



8¥91-Z

COMPANIES/ORGANIZATIONS COMMENTS

CO86 — Southern Environmental Law Center (cont’d)

C086-15
(cont’d)

According 10 the New York Depurtment of Environmental Conservanon, il
takes over 3300 one-way trips for trueks to develop one horizontal well ™' The
impact on wildlife that correlales with these truck trips alone includes direct
mortality to animals, chunges in animal behavior. und increased human aceess o
habitats ° Jndoed, these impacts persist after well development, where pipelines
and aceess roads allow people and recreational vehicle access, resulling in even
more disturbaoee™? Lior exsmple, one study i the stale ol Wyoming lound (hat
the migratory behavior of mule deer was influenced by dismrbance associated
with eoal bed gas development: particularly, the deer’s movemenl rales inereased,
they detoured from established routes, and their use of the habitar aleng nngration
routes diminished as well pad and road density increased. ™

Noise lrom shule gus development, both shorl- and long-term. is anolber
impact that the Commission must consider.™®  Shor-term noise increases are
caused by site cleaning. well drilling, high volume hvdranlic fracturing. and
pipeline and infrastructure construction ™® “I'hese disturbances are comparable to
land cleuring and construction associaied with building a new home.™” The long-

term offects, on the other hand, can porsist for a fow memths or multiple years

B an 11038 (eitation omitted).
3L 5 (eitations omitted).
812 ;t:lf‘

M 1d, (citation omitted).
sy

616 1y

17 4 (citation omitted),

334

Companies/Organizations Comments



6v91-Z

COMPANIES/ORGANIZATIONS COMMENTS

CO86 — Southern Environmental Law Center (cont’d)

CO86-15
(cont’d)

depending on the extent of dcvclopmcnl.am Compressor slalions are oné nolable
canse of long-term naoise disturbances. e to the adverse impaets chronie noise
has been shown to have on wildlite. compressor slations potentially alfect habilat
quality well bevond the construction p:u.'riud.g'g

“For many species of wildlife, sound is important for communication, and
noise from compressors can allect this process through acoustical masking and
reduced transmission distanees” ™ Swics have shown that songbirds will avod
habitats with noise disturbance. [n addition, noise disturbance changes
reproductive behavior and success, reduces pairing success, and changes predators
prey interactions.™ l'or example, the greater sage-grouse demonstrated deercased
attendance at “leks,” where males pather and dlisplay to attract females. in areas
with long-lerm  noise  disturbunees  Irom  natwral  gas  development. >
I'sperimentally, sage-grouse thar were exposed to noise demonstrated higher
levels of stress,™

Shale gas development in Appalachia impacts a variety of forest species due to
the overlup in was-rich arcas and core forest habital,™  Arcaesensitive songbirds,

which are an important compenent o foresr censvstomns, are particnlarly

M
82 1 yeitation omitted).
‘3" ;l""
B
25 d
L (eittions omitled).

B at 11040,
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CO86 — Southern Environmental Law Center (cont’d)

CO086-15
(cont’d)

vulnerable 1o [orest Ii'alglucnluliun.ﬁﬁ These birds are arca-scasilive because
breeding suceess and abundanee are highest in large seetions of contignons forest.
Numerous studies have documented [ragmentation negatively affecting abundance
and productivity ol these songbirds.™ An estimated 10% of the polential shale
aas has been developed in the Appalachian Basin.  Relying on those estimates,
development could increase len-lold.  The correlating impacts il the remuining
90% ol gus is Jeveloped are greut, especially on species such as songbirds and
ather core-forest wildlife whose survival depends on vast sections of undisturbed
forest ™7

Native brook trout. likewise, arc expenenciug habitat loss duc to shale
development ™ Similar to songbirds, brook trout populations are vulnerable to
[ragmentation; il remuining reaches ol high-quality streams become unsutlable Lor
brook trout, their papulation is pur at particular risk hecanse of the stream reach
fragmentation.*™ “Rare species with limited ranges are always a concem when

development accurs.™" Limited ran ge and vulnerability to fragmentation means

. e s . /Y
that any type ol disturbance has a pronounced cllcel on these specics.

¥ 1d (citations omitted).
86,

7 4l (eitation omitted),
¥ 1, (citation omitted).
WYy

8365y

®l
i,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-15
(cont’d)

Muny other specics groups are adversely allected by shale gas development.
Ihe entire taxonomic group of freshwater nmissels is another gronp of particenlar
mterest hecause it already has a high number of listed species. and is generally
sensilive lo degruded water n|uu.li1_\-.g'=: Likewise. lhe nulive range ol the
endangered Indiana J3at largely falls within arcas of shale development®® The
Wesl Virginiu spring salamander’s natural habilat range overlaps 100% with the
Mareellus and Uticu shule 1:!_\'91’3.’“' This sulumander, which 1s on the IUCN Red
List as endangered, depends upon high-quality water and, like the brook trout. is
sensitive 10 Irugmen tation. ™" Again, this sensitivily puls the spring sulamander at
great risk from shale gas development. [n addition, there are cight Plethodonnd
salamanders whose habitat overlaps with shale gas deposits at least 35%. These
sulamanders are similarly vulnerable because ol the overlap belween their habitus
and the shale lavers, their dependence on maoist enviromments, and their sensitivity
o any disturbance,™

Existing threats from shale gas development, such as habitat fragmentation,
delerioration o water quality and quantity, and other, cumulative clleels can only

ho expected to incrcase as shale gas development contimies to cxpand >

852 5 yeition omitted).

B 5 (citation emilted),
M ;(2;.

%3 I

B6 5 a1 1040-11041.
B2 2 at L1043,
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CO86-15
(cont’d)

According lo Britingham ¢t al.. the specics most al nisk lrom shale development
are those whose native range and hahitat that overlap extensively with known
shale gas reserves and are particularly vulnerable because of (heir limited range,
small population. specialized habilat requircments, and  sensitivity o any
disturhance™* The species and habirats at risk for those reasans include “core
torest habital and forest specialists, sagebrush habilat and specialists, vernal pond
inhabitants, md stresn biote, ™

Brittingham et al. (2014) demonstrates the substantial impact that shale pas
drilling is having and will continue o have on wildlile throughout the Marcellus
and Utica shale region,  Such impacts will only worsen it the Commission
continues facilitating such drilling by authorizing infrastructure projects such as
the one proposed here without snalvzing the comulative impacts on wildhle,

diselosing  that information 1o the pmblic, and incorporating it into the

Commission’s decisionmaking process,

According lo Souther et al. (20141):

The few studies that consider cumulative impacts suggest that shale-
ans development will alleet ccosvslems on a broad scale . . . As
cumulative impacts” methodology and knowledge improve, research
should move toward detecting synergies between shale development
and ather likely drivers of extinetion, snch as elimate change. as site-

538 4

819,
7,
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(cont’d)

spectlic or single vanuble nsh assessments bkely underestimale
. 3
ireats 1o eeological licaltl 40

Il lollows that the cumulative impacts of shale development are among the “lop
rescarel privrities” Lor likely events o contaminate lreshw ater™ !

The U8, Fish and Wildlife Service recently expressed concerns about the
polential noise impacts of Nutional Fuel's Tuscarora Lateral Project on wildlife™?
[n particular, the ish and Wildlife Serviee wanred o see data and analysis for
how noise levels from the increase in horsepower at one compressor station and
construction ol a new compressor station would alleer wildlile, and whit National
Luel planned on doing to mitipate excessive noise levels. ™ The lish and Wildlife
Service recognized that noise levels [rom the compressor stations could have a
detrimental elfeet on the sumounding sengbirds that rely on call wWentification lor

successful breeding. ®!

While these comments were specific to the Tuscarora
[Lateral Project, the same rationale applies for other projocts as weoll, such as the

. s s . . £14
ones al issue here where Allantic 15 constructing three new compressor stalions. N

P Gouther el al. (2014), Biolie impacts of energy development from shale: research
priorities and knowledge gaps. Frontiers in Ecology and the Envirownent 12(6): 334,
included as Attachment 48,

i 337,

MULLS. Tigh and Wildlite Service Tanuary 27, 2015 Tatter to FERC (Docket CP14-112-
000. eLibrary No. 20150202-0104),

oy

L

M See DEIS at 2-7,
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CO86-15
(cont’d)

The Comnussion acknowledges thal the proposed “compressor stalions would

N . 1aad
® The Commission also

generare nOIke om 4 continnonls hasis ance in operation.
acknowledges that declines in bird populations and reproduclive success have
been documented near oil and gas infrastructure.”” Nevertheless, the Commission
comeludes that after construction of the projects is complete, “birds and other
wildlife would either become habituated 10 the operational noise associated wilh
compressor slution Lacilities or move mio similar available habitat Larther lrom the
noise source.”>" The Commission’s conclusion is flawed for multiple reasons.
First, the Commission does not identify where the “similar available habitat™ is
if species are unable to habituate to the operatienal noise, As Figure XI(a) above
shows. the landscape in West Virginia and Pennsylvania is becoming increasingly
[ragmented lrom shale gas development.  The noise assocuuned with that
development in eomjunction with more compressor stations means that the “similar
habitat” that thie Commission refors to mayv not be as available as it assumes.
Second. of the numeraus types of wildlite that would be impacted by increased
noisc. only impacts (o birds were discussed in any detail, There is no discussion in
this scetion regarding noise impacrs on “ather wildlife”  Thus, it was
mappropriale Lor the Commission (o exlend its conclusion aboul “birds™ to “other

wildlile,”

O w2167
7 .y

sl

IR 1t at 4-168,
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C086-15
(cont’d)

The Gulure © look al noise impaets on olher waldlile specics 1s problemalic
becanse it is likely that the dramatic increase in shale gas well and pipelne
mfrastructure development has already disrupted wildlile populations.  For
example. n 2012, the New York Department ol Tnvironmental Conservalion
CINYDICT) revised its “13obeat Management Plan™ because:

Observalions by hunlers and trappers, and reporls from the general public
suggest that bobeat populations are increasing and expanding throughout
New York Stute oulside ol their hisloric core range in lhe Taconic, Calskill,
and Adirondack mountains and into central and westem New York. /n
addition, emigration of hobcats from Pennsylvania has likely fostered
growth of the hobeat papulation th the soahern tier of the state (Matt
I.ovallo. Pennsvivania Game Commission, personal communication). 5"

The plan turther stated:

The presence of bobcat in New York's Southem ‘lier has increased

aramaricafly over the past decade.  Whar hepan as oceasional sightings

along the New York/"ennsylvania border has propressed to large numbers

ol observations. wail camera photos, and incidentul caplures and releases by

wappers. (ver the past five vears there have been 332 bobeat observations
- . R30

documenlted in the harvest expansion arcal.]

The following figure, showing the number confirmed bobeat observations in New
York Irom 2006-2011, reveals a concentrution ol obscrvations along the

Pensylvania bordoer:

% Kew York Deparment of Environmental Conservation. Managemeam Plan for Bobcat
in New York State 2012-2017 & (2012) {emphasis added). hup:www.dec.ny.gov
doesiwildlile_pdlffinalbmp2012.pdf.

B0 1t at 17 (emphasis added).
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CO86-15
(cont’d)

Flgure XL Total Confirmed Bobcar Ohservadons, 2006-2011.""

While MYIEC was docwnecting an o imerense e bobont observatioms i the
soulherm fer of New York Betweoen 20062011, hundreds und then thousunds ol
shizle gas wells were being dalled o the notthers ter of Peonsvlvania, As Figwe
XIlhy mdicates, berween 2006-2007, @as compames drlled at least 4 858 shale

wis wells in Pennsylvania

Fl Ny DEC Bobeal Managemenl Flan ad 17, htlpewww dec.oegovidocs wildlite_pdi
finalbimgpin 2 p:'ll'
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CO86 — Southern Environmental Law Center (cont’d)

C086-15
(cont’d)

Figare XTIk Uneonventivnal Wells Dreilled in Pennsylvania {2004-2115) 5

9,021 Unconverntional Wells Drilled
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Many ol these wells were drilled in Pennsylvanie™s northern ter. Thos, ot the
same rime the gas industy began and then vapidly esealated gas deilling across the
northem tier of Penngylvama. the hobeat population n the southern tice of Mew
Taork “mereased dinmateally ™ S thene bas been oo oshale gas developament i

Mew York througheut thes tme persod due 10 o moraterium (and new hon)™ on

2 P Sne, Maeollus Conle For Ouireasch & Rosvarel, i s nmeel s
edwinmaee= PALI0E pud Y2 Obdap®a 2020 11 158302011 50383 | jpe

B See Mew York Siale Depinmen: of Conssrvation and Bnturs] Resoorees, High-
Wilume Hydmutic Fractuming in N5 hi Ip i dew iy v enenae TART himl

k]

Companies/Organizations Comments



8691-Z

COMPANIES/ORGANIZATIONS COMMENTS
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C086-15
(cont’d)

shale gas development. this suggesls that the rapid nercase n shale gas
development in Pennsvlvania may be eausing “emigration of hobeats from
Pennsylvania”™ inlo southern New York.

National Tuel Gas Company’s 2013 Annual Report suggests why this could be
happening. According to National Fuel, the drilling operations of its exploration
and praduction subsidiary, Seneca Resources. oceur 24-hours a day.®™ Ir shule
g drilling companies ure operating i remote, lorested arcas 24-hours a Jday, and
compressor stations operate 24-hours a day in remote, forested areas. then the
“similar available hubital™ cruteh thal the Commission relics on may, in lact, be
llusory as more gas infrastucture spreads across the landscape.,

¥, Land use, recreation, special inferest aveas, and visual resvurces,

The Commission taled to take a hard look at ewmulative impacts on land usce,
recreation. special interest areas, and visual resources.  The Commission
acknowledges that “[1Jhe projects listed in table W-1 in appendix W combined
would disturh aver 50,000 acres of land, affecting a variety of land nses.™ 9 Of
lhese projects. the Commission stales thal “those with the grealest potenlial for
mpacts”  melude  Commission-jurisdictional  pipelines, the non-junsdictional

project-related facilities, and oil and gas exploration proj ects,

B Sue Nutionsl Fuel 2013 Amnual Report at 3, hip:is2.gdodn.com THHDA6IIT.
Ilesfdoe Ninancials 200 3NFG SAR 13 Tinalpd! (anphasis sdded).
FEDEIS al 4-503.

BER
i,
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CO86-15
(cont’d)

Invicad of actually taking « hard look at the cumulative impacts ol “oil and gas
exploration projeets”™ on land use, reercation, special interest arcas, and visnal
resources, the Commission simply states that the impacls on these resources
“would vary widely depending on the location ol specilic lucilitics and aceess
roads” and “would be minimized to the extent possible through the federal and
slate agency review and permilting process.”®™  Once uguin. lhe Commission
cupnol ignore its NEPA obligations by relving on the pennilting processes ol olher
agencies. ¥

To satisly NEPA. the Commission must take a much broader view ol
comulative impacts of shale gas development on land nse, reercation, special
interest areas. and visual resources because such development is encroaching
wpon. currenlly impuciing, and substantially allering such arcas. including public
lands thar provide cutstanding, apporunities for remete reereation. or example,
according to the Penusylvania Department of Conservation mid Natural Resources
(DCNR):

The majority of [shale gas] development [on stae forests] bas
oceurred in the Devanian-aged Marceellus Shale. Approximarely 1.5
million acres ol state [orest lands lic within the prospective limits ol
the Marccllus Shale.  Assuming a drainage arca ol 120 acros per
well, the [DCNR's Bureau of Forestry (Bureau)] expecls that

approximately 3000 wells mav be drilled 10 Lully develop the lands
it currently has leased . . . In recenl vears. there has been a marked

BT el a1 4-504,

Qe eg., fdako v Imerstate Commerce Comm'n, 35 T.3d 585, 595-296 (D.C. Cir.
1994);, North Coroling v Fed. Aviation Admin, 957 F.2d 1125, 1129-30 (4th Cir, 1992).
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CO86-15
(cont’d)

biological and  recreational

mercase 1 the development of the Ordovician-aged Ttca Shale m
western Peunsylvinnsg and castern Oluo . .0 As development wnoves
casiwurd [rom the Pennsvlvania-Ohio border, the [Burcau] has seen
an ncreased nlerest i the Utica Shale on siate lorest lands.
Development of the Utica has become increasingly prevalent
adjacent o state Lorest lands, primarily in Tioga County and the
northweslern seclion of the slate forest system. ™

Thus, these remore, forested arcas of Pomisvivania, which contain ontsranding

cnerosching shale gus development. Ay DCNE expluins:

Unconventional shale-pas development can cause short-term or
long-term  conversion of  existing  natwead  habitats lo gas
infrastricture. The footprint of shale-gas infrastructure is a
bvproduer of shale-gas  development.  The use of existing
transportalion infrstiueture on stale Lorest lands, such as roads md
bridges. increase considerably due o gas development . . . Shale-gas
developuenl requires extensive fruch fraffic by lurge velricles, which
may require uprades lo exising roads o support lhis use. These
upzrudes may allect the wild charucier ol roads. a value that is
enjoved by state forest visitors . . . Noise from compressors can
dramatically affecr a state forest user's recreavional experience and
generafe conffici. 1Inlike compressors, most sources of® polential
noise on state forest land are temporary in nature . . . The
development of oil and gas resources voquires pipelines for
delivenug the produet o marhet, When compared w other aspects
of pas develapment, pipefine consimiction has the grearesi potential
to eause forest conversion and fragmeniation due to the length and
quantity ol pipelines required

¥ DCNR. 2015 Draft State Forest Management Plan, 134-35 (amphasis added).
Ity wweadenrstate. pa s/ es/groups: publicidocuments'documentidene: 20031287 pdf.

BC 1 m 136-38 {empha
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CO86 — Southern Environmental Law Center (cont’d)

1991-2

CO86-15 The US. Forest Scrvice ("USFS™) has also explancd how ol and gas
>

(cont’d) development has “industrialized™ the Allegheny National lowest in Penngylvania:
The value of the land lo provide recreation opporlunities is
diminished in intensively developed oil fields. The land area is
erisserossed with roads, which are conlusing (o navigale and usually
not open to public travel. The somids of vehicles, pump engines and
heavy equipment are commion and pervasive. Trail svstems that
taverse these Lliclds are interrupted by freguent road crossings.
Same trails mav be converted to roads when the trail is located in an
appropriate location for road building. Mineral owners may continue
1o expand the oil Licld to the extent of its geologic limit, Some ol the
developed  oil liclds cover thousands ol acres. The iwherent
character of the landseape iy converted to an indusivial atmosphere
i the midst of the forest”™

[n the 2007 Forest Mlan FEIS, the UUSFS cautioned that, because of the amount of
ol and gas drilling in the Allegheny National Forest, “lhose sccking 4 morc
remote and less developed reercation experience eonld he displaced to other State
ur National Forests where remole, semi-primifive seliings and experiences are
more Feadifv availuble.”™ Now, pipeline projects like the Allantic Coust Pipeline
and shale gas development are combining to rapidly fragment these other state and
national forest lands.

For exumple, “la)s nawral gas extracton  expads across e Central

Appalachian region. that industrial-scale energy development is encroaching on

1 USES, Allegheny National Furest Roads Analysis Report, 44 (2003) (emphasis
added), hrrp:avww 15 usda. govi Tutermet: TSE. DOCUMENTS stelprdb5048405. pdf.
PSS, Allegheny Nutional Forest Tand and Resource Munagemend Plan TRIS. 3-327
(2007 (emplasis added). hittp::wwow fa usda goveImomet: FSE DOCUMENTS!
st2lprdbS 044089, pdt,
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C086-15
(cont’d)

public lands thal are cntically important [or [ishing and hun[ing."“" “The impact
trom porential erosion and habitar fragmentation due to the constriction of gas
drilling pads. pipelimes and access and mamtenance roads could siress nabive
brook troul populations in the Monongahela[ ] [National Forest's] streams.”™
“Road noise and drilling activities could also drive game out of traditional
territories and into less desiruble habitat.”** “Natural resource impacts Irom gas
dnlling i the natonal Lorest and sumounding land could negatively impaet (he
quality of the West Virpinia sporting experience, reducing revenues generated
[rom out-ol=statc hunters and anglers who may choose 10 hunat and lish

clsewhere, ™

The Burean of Land Management (“BLM”) recently announced
that it leased over 700 acres of the Wawne National Forest in Ohio.™  an
addilional 38,000 ucres could be auctioned in 2017.5%

In addition to shale gas develapment, now pipeline infrasrmetire i impacting

public lands in the region. The Atlantic Coast Pipeline will cut through 5.1 miles

of the Monongahela National Forest in West Virginia and 159 miles of the

! Tromt Unlimited, Ten Special Places — Monongahela National Forest. West Virginia,
hup:Awww,luorgsites defaulililes:Monongahela_report.pdl.

Wl a2,

M

866 ot

7 See James F. McCarty, The Plain Dealer, Gas companies spend $1.7 million lor
exploration rights to Wawe Narional Torest in SE Ohio (Dec. L4 20L6)
hup:www.eleveland.com/metrosindex. ss 20 16: 1 2:gas_companies_spend_17_million.ht
ml.

B6R o

4e
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CO86-15
(cont’d)

George Washington National Forest n Virgiuial_mﬁ The proposcd Mountain
Vallev Pipelime would eut 3.4 miles of new right-of-way through the Jefferson
National Foresl in West Virginia and Virginia ¥ In Ohio, lhe proposed |.each
Kpress Pipeline Projeet would be located within a hall-mile ol the Wayne National
LForestin Ohio™" In Pennsylvania, the Atlantie Sunrise Pipeline and Susquehanna
Wesl Project would impact public lands in Sproul Stute Forest and Tioga State
Forest, respectively, R

As pipeline construction and shale pas development proliferate in Appalachia.
remole recrcalion opportnilics arc rapidly diminishing.  As noled above. the
USKES has already told the public that oil and gas development has so impacted
Pennsylvania’s Allegheny National Forest that “those seeking a more remote and
less developed recreation cxpenence could be disploced to other State or National
Poresis where remofte, semi-primitive setiings and experiences are more readily
available,™ But as pipeline constuction and shale eas development continues
expanding, these “other State or National Forests” might themselves become just
as impacted as the Allegheny Nationul Torest. This is a regional degradalion of

onr public lands and it is imperarive that the Commission greatly expand the seale

¥ See DEIS at 4-343,

¥l Lee Mountain Valley Pipeline DEIS at FS-§,

L e Columbia Gas Transmission, 100, Teach Xpress Pipeline Projeel, Resonres
Report & at 8-19 (Docket No, CP15-514-000), eLibrary Ne. 20150608-5049),

¥ Le¢ Draft Environmental Impact Statement for the Arlantic Suvnrise T'roject at 4-88
(CP15-138-000): Susquehanna West Project Environmental Assessment at 2 (CP15-148-
000, clibrary No. 20160317-4001).

FUSES, Allegheny National Forsst Land and Resource Management Plan FEIS, 3-327.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-15
(cont’d)

al which 1t considers comulative impacts on public lands. The Commission did
nat do this and, therefore, the draft 178 is legally deficient.

G, Air quality.

The Commission failed (o take a hard look at lhe cumulative impacts of the
Project and past, present and reasonably loresecable futwre shule gas development
on air qualitv.  As Figure XI[{a) shows. there has been substantial shale pas
development in Lhe vicinily ol the project areas lor the Atlantic Coast Pipeline and
e Supply Header Project, Instead ol trying (o quantily the cnnssions impuets ol
existing mnd reasonubly loresecable wells, the Connmission stmply states (hat 1l
expects that oil and gas drilling activities, among other activities. “would be
required 1o comply with the same pormil requirements, and mitgation measures as
ACP |Atlannie Coast Pipeline] and SLIP [Supply 1leader ijcct].""r‘" Therefare,
the Commission concluded that “they are not likely to significantly affect long-
term air quality in the geographic scope ol inlluence.™ In light ol the substantial
evidence of adverse impacts of shale gas drilling despite regnlarory offorts, snch
conclusory stalements cannol satisly NEPA ©°

Again, the Luet that companics drilling and operating gas wells would need 10
comply with federal, state. and local air regulations does not excuse the

Commission from ils obligation ol analyzing these cumulative impacts. As stated

¥IDETS ut 4-508.
B i,
B8 Detaware Riverieeper, 753 F.3d at 1319-20,
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CO86 — Southern Environmental Law Center (cont’d)

C086-15
(cont’d)

CO86-16

above. the Commission has an independent duty 10 review the environmenlal and
human health impacts of the Praject and cannar simply rely on the regnlarory
efforts of olher state and lederal agencies.””

Because (he Commission unreasonably restricted the extent ol its cumulative
impacts analvsis, failed to quantity many of the offeets that it doos acknowledge.
and repeatedly relied on conclusory stalements 1o dismiss signilicant impacts, the
drall LIS s cumulative impacly malysis docs nol meet the requirements ol NEPA,
The Commission must remedy those defects in a revised draft L[S and provide
that analvsis [or public comment.

XITL. INDIRECT EFFECTS

A, I'he draft EIS fails to consider the indirect impacts of the reasonably
foreseeable shale gas drilling that would be induced by rhe Atlantic
Coast Pipeline,

In analyzing the potential impacts of its approval of the Atlantic Coast
Pipeline, the Commission must consider the indircet ctfects of shale gas
development. [ndirect effects are “caused by the action and are later in time or
(arther removed in distance. but are still reasonably foresceable. ™™ ~Indircel
cffects are defined broadly, to “include growth mducing effects and other effeets

related Lo induced changes in the paller of land use. population density or growth

BT See, eg. Jduho v Iniersiate Comnegrce Comnn'n, 35 F3d 58S, 595-96 (D.C. Cir.
1994, Nearth Coradine v Reed Aviaizem Admrn, 957 F.2d 11235, 112930 (dih Cir. 1992).

PR 0 CFR. § 1508.8(b).

See the response to comment CO48-10.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-16
(cont’d)

rule. and related ellcets on wr and water and other natwral syvstems. mcluding
ccnsyﬂmmﬂ.“‘”w

For several vears. however. the Commission has calegoncally relused 1o
consider induced gas development as un indireet elleel ol pipeline projects such as
the Atlantic Coast Pipeline. The Commission’s arpument is usually two-fold
First, the Commission claims that gas drilling and pipeline projects are not
“sulliviently cuusally related” 10 warmmt o detuiled walvsis, ™ Seeond, the
Commission claims that even it gas drilling and pipeline projects are “sufticiently
causully related.” the potential environmental impacts ol the gas development arc
not reasonably foresceable™ as contemplated by CLOQ s NEPA rcg.u]ations"""

The draft F18 for the Atlantic Coast I"ipeline again fails to consider at all the
mdireel elleets ol shale gas development. The Commission ¢laims that “1t 15 nol
likely that |Atlantic Ceast Pipeline] would lead o additional dnlling and
production” of namral gas.””g “In faet,” the Commission continues, “the apposite
causal relationship is more likely: i.e.. once production begins in an area, shippers
or end users will supporl the development ol & pipeline 10 move the natural gas ©

markets

¥ Nouwal Res. Def. Council v, 118 Lrmy Corps of Eng rs. 339 T. Supp. 2d 386. 404
(S.D.NLY. 2005) (quoting 40 C.E.R. § 1508 8(bY).

¥ See a.g, Nat'i Fuel Gas Supply Corp., 156 FERC 161,162, at P 44 (2015).

oy

S DEIS a1 120,

w1,
i,
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CO86-16
(cont’d)

The Commssion’s cerlilicaie approvals could plausibly induce new natwral gas
praduction simee new pipelines will be made available to fransport fracked gas.
Therefore. 1t seems reasonable tor the Commission o conduct NEPA analyses off
the upstream development that would likely oceur due Lo its certilicate approvals,

Arguments have been made that current levels of natural gas production are

L A .
adequate 1o supply any new nulural gas infrastructure.* and so the construction of

new pipelines does not induee new naturd gas production. However, it 1s unlikely
that current production would be sufficient to supply natural gas for the life of a
pipeline, which could be up 1o Ly ,\-celrs,w meaning that new production could
be induced to continually supply a pipeline throughout its litespan.™ Theretore,
the indirect effects of the Commission’s certificate approvals. including incuced
production must be ineluded in 11s NEPA analyvsis ol the Atlantic Coast Pipeline

project.

" Opening DBr. of Per'rs Carskill Mountainkeeper, Inc., et al. a 22-23, Carsirl!
Meonnitainkeeper, Tne, et ol v FERC. No. 16-345-1.(2d Cir. July 12, 2016).

[nterstale Natursl Cras  Association of Americs, The huersiale Natural  Crar
Transinission Sywfem: Seale. Phpsical Complexity and  Biviners Model, Freentive

Swemmary (20107, http:www ingaaorgdileaspxTid 10751,

B¢ Roger Tloward, Ts the Fracking Soom a Mudble? Newsweeh, Jule 11, 2014,
hitp:Aeww newsweck. comi 20140741 8how-long-will-americas-shale-gas-boom-lasi-
260823.iml; see afvo C. Kunkel & T. Swwillo. Tost. Tor Foergy Teon. & Tin. Analysis,
Risks Associated with Narural Gas Pipeline Expansion in Appalachia 11 (2016), included
us Attachment 8 (Fnding thul the pipeline cupacity being proposed in the Atlantic Coust
and Mountain Valley pipelines exceeds the amoum of natural gas likely 10 be produced
from the Mareellus and Utica formations over the lifetime of the pipelines).
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CO86-16
(cont’d)

B, There is a clear causal conmection hetween the proposed Atlantic
C'oast Pipeline and shale gas development.

Courts have sind that an ageney must consider sometling as ao wdireel etleel
if the agency action and the effect are “two links of a single chain. ™" It cannot be
disputed that gus developmenl and inlrustrueture that transporls that gas are “lwo
links of a single chain.” “The pas industry certainly considers them to be so: for
example. in a 2011 report, Lhe Interstate Natural Cras Association of America
(“INGAA”) stated that

midstream inlrastruciure development is erucial lor ellicient delivery
of growing supplics to markets, Sutticient intrastructore gocs hand
m hand wilh well-luncioning wmarkews,  Insufficient infrostructure
can constrain market growth and strand supphies. . . . New
infrastructure will be requited 1o move hydrocarbons from regions
where production is expecled Lo grow lo locations where the
hvdrocarbons are used. Not all areas will require signilicant new
pipeline infrastructure, but many areas (even those that have a large
amount of existing pipeline capacity) may require mvestment in new
capacily W conneel new supplics tw markets.  In malogous cases o
date, oil and pas producers and marketers have been the principal
shippers on new pipelines.  These “anchor shippers™ have boen
willing 1o commil (o long-term contracts [or transportalion services
that provide the [nancial busis [or pipeling companics © pursuc
projects,  Going lorward, producers will likely contimue o be
motivaled to ensure that the capacity exists 1o move supplics via
pipelines.  Producers have learned from past experience that the
consequences of instifficient ifrastructure for gas transport are
severe, and that the cost of pipeline framsport is a relatively small
cost compared with the revenes losi os a result of price reductions

B Cubvetar v 125 Aviny Carps of Bng ra, 8R4 F.2d 394, 400 (9h Cir, 1989),
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(cont’d)

vr well shut-imy that occwr when transport from producing arcas o
N L. N . . o435
liguid priving points is constrained. ™

[n other words, according to INGAA gas producers relw on there being sufficient
inlrastructure cupucity (o continue, il' nol expund, production aclivites. I new
inlmstructure 1s not buill, prices drop, new production slows, well shul-iny veeur,
and the attendant environmental and social impacts of drilling are reduced or
climinated.

As stared above, the Commission attempts to avoid its duty to eomsider indnced
was drilling by claiming that “it is not likely that |the Atlantic Coasl ipeline|
would lead 10 additional gas drlling” because. aceording 1o the Commission, “the

apposite cansal relationship is more likely. ™

According to the lnerpy
[nformation Administralion (ETA). however. pipeline projests o fucilitale an
merease  gas productivn. Inoa recent report on naturad gas hquids (NGL)Y market
irends, CIA stated that “[¢]thune produclion 1s  mercasing  as  midsiream
infrastructure projects become operational and ethane recoverv and transpost

capacilies wrow.” In other words, an imcrease in inlrastructure © transport a

product results in an inercase in production ol that produst.

B OANGAA, North dmerzan Widstream ivasonetoe rowgh 2935 Capriahzng on
Our Energy Abundance, Execuive Sanmery, po 1, 8-9 (Mar. 18, 2014) (emphasis
wdded). hiip:Swwweingaa orgfile aspa?id=2149%.

7 DEIS a1 1-20,

M LIA, Hydrocarbon Gas Liquics (ITGL): Receit Markar Trends and fssnes, p. 6 (Nov
2014), hnp:swww eiagovianalvsis hel/pdthgl pdf.
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(cont’d)

Indeed, Atlanuie elaims that the Allantic Coast Pipeling “wall generally beneli
|eas] producers™ in West Virginia specifically and the Appalachian procuction
region in general ™! A the Wesl Virginia Oil and Gas Association staled in its
molion 1o infervene in the Cenilicate Application proceeding lor the Allmnc
Coast Pipeline, the construetion of a pipeline from the Appalachian Basin to the
Southenst and Mid-Atlantic markets would lead 1o an “Increase in production” and
shale gas producers would “greatly benelit frum these new andeuse consumplion

markets created by the ACP |[Atlantic Coast I‘ipeHne|."'W"

Without the pipeline to
move the gas from the production arcas, the drilling would simply nol be
ceonomical and would not ocenr.

Recent statements from other oil and pas industry officials corraborate this.
For example, in Mav 2013, Denois Xander. president ol Denex Petroleum. spoke
abont the recent downtim in gas drlling, stating, that *[d]rilling is hard o jnstify”
due, in part, “to lack of infrnsnuc-mrc[.]"'s'r' According o Mr. Xander, “there are

several infrastructure projects in progress that will change all that,” including the

L Aflantic Coast Pipeline Application al 10,

¥ Motion to Intervene ol the West Virginia Oil and Gas Association (October 22, 2013)
in FERC Doclier No. CTIS-554 ;1 2.

o Casey Junkins. Nuwmber of Drilling Rige on the Decline. The TtelhgencersWheeling
News-Register (May 19, 2015), http:wypress.orginewsiohio-hit-harder-than-w-va-
by-drilling-decline:,
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C086-16
(cont’d)

Auluntie Coasl I’ipclinc.ﬁ\u Mr. Xunder continued that “[b]y 2017 and 2018, things
will be very busy — eount on it. ™

According to Corky DeMarco, execulive director of the West Virginia Oil and
Natural Gas Association. “when drilling slows down. that is when you build
pipelines” because “|i[t's just the way the industry works. "™ According to 1im
Greene. owner ol Mineral Munugement ol Appalachia. “more pipelines will lead
1w more dilling all seross |[West Virgiui:l]."'w Indeed, according 1o Mr. DeMarco,
“lofnly S percent of the potential Marcellus wells have even been permitted] |

In July 2016, Brian Sheppard, Dominion Transmission’s viee president of
pipeline operatiens, said the Atlantic Coast Pipeline “will increase pipeline

Bt

capacity and stimulate drilling activity|.|’ [n April 2017, Mr. Xander said that

“[ulnnl new pipelines are buill Irom West Virginia 1o new markets. natural gas

1]

prices will remain flat and producers will srmgale]. | In the same article, Al

B g,
% 14 The ACP facilities were scheduled to be placed in service av later than November
1, 2018, See ACL Application at 3,

i
w7 Casey  Junbing,  iilfion-iDollar  Projects @0 Hecome  The Novm. The
micllipencerWheeling News-Register (Ocl. 26, 2014), hup:“www.theinielligencer.
netaeveslop-headlines 2004 704 lon=do lar-projects-Lo-become-the=nomm:.

8

¥ Lisa Troshinsky, Ol and gas companies in norts central West Virginio are optimistic
espile  ndustry decling,  Clhe  Exponent  lelegram  (luly 17,  2016),
hrps:iwww theet.com/aews<docal vil-and-gas-companies-in-nosth-central-west-
virginia-ure article_56e0[30c-09ee-5b1-b144-6{uch8268026.himl.

Y Austin Weitord, W.Va, (i, Gas Industry Poised for Boom. Pat 2, The State Journal
(Apr. 2, 2017), hitpsziwww, theet, comssiatejonrnal ‘w-vi-oil-gas-industry-poived-Lor-
boom-part:aricle_e1933¢b7-ct51-5229-83¢7-044422 e 219 Inml.
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(cont’d)

Schopp. regional scnior viee president of gas produeer Anlero Resourees. suid that
natural gas prices would imprave once there are more “pipelines ont of the basin
to wet the gas to other places].|™  According to Mr. Schopp. “for lhe energy
mndustry 1o sce mother boom like 2008 and 2009, the pricing ol patural resources
will have to improve, which he hopes will come with the upeoming pipeline
projects [in Wesl Virginia].™  The arlicle also highlights the Atlantic Coast
Pipeline as a pipeline project that is, uccording o Charic Burd, exeeutive dirceton
of the Independent Oil and Gas Association, “vitally important to | West Virginia|

3 . .
Y These industry statements make clear that major

and 1o [gas] producers.””
pipeline projects such as Atlantie Coast Pipeline are planned not only to transport
current production but in anticipation of and to facilitate long-term increases in
produclion.

The Commission, however, has proviensly claimed that it need not consider
the indircet cffects of shale gas dovelopment because “such development will
likely continue regardless of whether the proposed projects are approved because
multiple existing and proposed transportation altematives lor preduction [rom the
region are available.™ As the starements shove indicate, thar docs not appear to

be the case. The corollary o “more pipelines will lead o more drilling” 15 (hat

fewer pipelines may lead 1o less drilling,  Morcover, when the Commission says

o
id
3
bl .
!

"M N i Fuel Gas Sipply Corp,, 150 FERC 461,162, at PP 45 (2015).
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CO86 — Southern Environmental Law Center (cont’d)

CO086-16
(cont’d)

shale gus development will conlinve because there arc other “proposed
transpowtation altematives,” those other “proposed transportation altematives™ are
almost certainly mterstate nalural gas pipelines subject to the Commission’s
Jurisdiction, To suy in one proceeding that shale gus development will continue
repardless of whether that particular projeet is approved because there are other
similar projects that will likely be authorized by the Commission itsell only proves
e cuusuyl conneetion belween the Commission’s decision 1o approve pipeline
projects and shale gas development.

A reeent EIS prepared by the Surfaee Transportation Board (Board)
demonstrates why the Commission’s logic 15 mcompatible with NEPA, [n Apnl
20115. the Board published a draft KIS for the Tongue River Railroad Companyv's
(TRRC) proposal to build a railroud 1o transport coul 10 markel.™ According o
the Board, the proposed railroad wonld “transport low-snlfur, subbimminons coal
from proposed mine sites vet o be developed in Roscbud and Powder River
Counties. Montana ™ The Hoard continued that, *|blecause the Tongue River
region contains additional quantitics ol coal, [ture rail trallic could also include

shipments of enal fram ather mines whase development conld be induced by the

. S r 807 Lo
availahility of a nearby rail line.”™ As a result, the Board prepared an analysis ol

" See Board, Tongue River Railroad DELS, hitps i www.sth,gov'decisions readingroom.
nsfife603dbShoTebe 208 257 2hR0N4004 510 T2 10d 1161d 4202852 5702200491044 20p
enDocument.

YT App. € at C.1-2, hitpaziwww, sth.govidecisions readingroom.nsfUNTD:
E7DE3ISDIT6FDAASARS2STE2A0042 104D: Sfile’ AppC_CoalProduction. pt.

W,
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CO86 — Southern Environmental Law Center (cont’d)

C086-16
(cont’d)

vanous coal production scenanos in soulheastem Montuna should he Board
approve the vailroad. The Board™s analvsis ineluded consideration of domesnic and
exporl markets. coal praduction costs, transportation roules. and emissions
[orecasts.  The results ol the malysis revealed that approval of the rmlroad was
likelv to induce the development of at least two additional coal wines in
southeastern Montana ¥

The Board’s deeision w0 consider induced coul producion in ity review ol

TRRC's proposed railroad is important because. just as the Commission has no

jurisdiction over was produciion, the Board hus no jurisdiction over coal

production,  Mevertheless, the Beard did not completely ignore its obligation
under NEPA to consider indirect effects. Rather, it prepared a review of likely
coal producltion scenanos thul could oceur should 1 approve TRRC's project.
Likewise, the Commission must review likelv gas produetion seenarios thar conld
occur should it approve the Atlantie Coast Pipeline and Supply [Teader Project.

C.  The iunpacts of shale gas development are reasvnably foresceable,

Shale gas development is not only causally related 10 construction of the
Atlantic Coast Pipeline, ut is also reasomably foreseeable.  An indireer effeet is
“reasonably [oreseeable™ il" il is
ordinary prudence would take it into avcount in reaching a decision, ™ “[W]hen

the nainre of the eftect is reasonably foreseeable but its exfenr is not. |an| agency

8 i a3

" Sierva Club v, Morsh, 976 F.2d 763, 767 (1st Cir. 1992),
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CO86 — Southern Environmental Law Center (cont’d)

CO86-16
(cont’d)

A 0

may nol stmply ignore the elleel.” “Agencies need not have perleet [oresight

when considening mdireet effects, effeers which by definition are later m fime or

farther removed in distance than direct ones.™"!

Here, additional shale gas
dnlling 1s sulliciently likely 10 oceur thal o person of ordinary prudence would
take it into acconnt when assessing the impact of the Project on the environment
Moreover. the Commission is well aware ot the nalure of the eflects ol shale gas
development and, therelore, may nol ipnore those clleets,

The Commission, however. has consistently and erroneouslv claimed that even
il there is a sullicient causal relalionship beiween projects such as the onc under
review here and imduced gas production, “such production is met reasonably
foreseeable as contemplated by CEQ's regulations and case law.™* There, the
Commission said that i1 "need not address remote mnd highly  speculative
consequences.™™" The Commission also said thar it is not required “to cngage in
speeulative aalvsis”™ or “to do the impractical. if not enough information is
available to permit meaningful consideration.”™*  Finally. the Commission said

that even il it knew the “identity ol a supplicr of gas . . . and even the gencral arca

MAfid States Ceal. for Progress v. Sweface Transp. Bd. 33 T.3d 520, 349 (Sth Cir,
2003) iemphasis in original). see also flobitot Edue. Cie v 118 Forest Serv.. 609
F.3d 897,902 (7th Cir. 2010).

Wildtiarth Grardians v, U5, Ofice of Swefiree Afinmg, 104 ¥, Supp. 3d 1208, 123)
(M. Colo. 2015),

M2 Spw e, Nat) Fued Gas Supphy Corp., 150 FERC Y 61,162, a1 P 46 (201 3).
M2 4 (ediing Hamanond v, Nopton, 370 E. Supp. 2d 226, 245-46 (D.D.C. 2005)).

M2 1d (eiring N, Plains Res. Conncll v, Swrface Tronsp. Bd.. 668 F.3d 1067, 1078 (9th
Cir, 2011)).

1
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CO86 — Southern Environmental Law Center (cont’d)

CO86-16
(cont’d)

where the producer’s existing wells are located,” 1t docs not mean hat the
Commission can engage i forecasting future development™ The draft 1918 for
the Atlanve Coast Uipeline adopts this fawed mierprelation of “reasonably
foresceable, ™"

The Commission’s elaim that if it does not know the exaet timing and location
ol [uture shule gus development. it may “simply ignore the eflec” cannol be
squared with the requirements ol NEPA.™" The Commission’s practice “would
require the public, rather than the agency, to ascertain the cumulative effects of' a
proposed action.”*'®
NLPA  to ‘ensure| | that the ageney will inform the public that it has imdeed
considered environmental concems in its  decision making process.”"
Compliance with NEPA “is a primary duly ol every lederul ageney;, lullillment of
this vital responsibility should not depend on the vigilanee and limited resourees

w20

of environmental plaintifts, Thus. the Commission’s msistence that it is

el
6 e DEIS at 1-20,
N Koo AMid Stenes Coal.. 345 F.3d at 519,

M feddouk Trbe of Western Shoshone of Nevada v. (1.8, (ep't of the intertar, 608 ¥ 3d

392, GO5 (Mh Cir, 20100, While this case was aboul curmulative mpacts, the sane
rationale holds true for indirect effects in tenms of effects being “reasonably
forcsecable.”

Y td qquoting Bedt, Gas & Floe, Co. v, Natwral Res, Dol Coznad, 462 LS, 87, 97, 103
S.CL 2246, 76 TR 2d 437 (1983 )) (crnphusis added by Ninth Cirewit).

i af Carniel-by-tha-Sea v 2.5, Dap't of Trongp., 123 F3d 1142, 1161 (91 Cir
1997) (yuoting Cuy of Laviv v. Coleman, 521 F.2d 661, 671 (9th Cir. 1975) see also
Cir for Brologneal Drversity v 105 Forest Serr, 349 F3d 1157, 1166 (Dh Cir. 2003)
(“The procedures preseribed both in NTPA and the implementing vegulations are to be

362
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CO86 — Southern Environmental Law Center (cont’d)

CO86-16
(cont’d)

meumbent upon others 1o produce the kind of mlormation it ¢laims o nced 13
whollv inconsistent with its ohligatioms under NEPA.

As Lhe D.C. Cireuil has explained. “'|r|easonable torecasting and speculation is

. implicil in NEPA, and we must rejeet any attempl by agencics to shirk their

responsibilities under NEPA by labeling any and all diseussion of fumre

I - .
L Here. the Commission has

environmentul ellects as “eryslal ball inquiry.
sitempted o “shirk  |its]  responsibilities”™ by charuetenizing  the  Huture
environmental effects of induced shale gas drilling as “crvstal ball ingquirny” despite
abundant available information regarding the impacts ol the gas drilling that
would be tacilitated by construetion of the Atlantic Coast Pipeline, thus violating
NEPA P

Reasonable loreeusting ol the impaets ol the 1vpe ol [vlure drilling thal would
be necessary to supply the Arlantic Coast Pipeline is heing performed m other
federal regulatory contexts. L'or example. on November 25, 2016, the ULS, Fish &
Wildlife Service (FWS) announced its intent to prepare an EIS for the proposed
issuance of @ S0-year incidental ake permit under the Endangered Specics Act

(154) for the draft “O8l & Gas Coalition Multi-State (il and (Gas Tlabitat

sirictly interpreted “to the lullest extent possible’ in accord with the policies embudied
in the Avl. g lrsdging, pro Tomi compliance will not do.”™) (citations omined)).

920 ¢y
Inst. for Pub. Info., Inc. v. Atomie Energy Comun i, 481 F.2d 1079, 1092 (D.C. Cir
1973)); see alse N, Plains Rey, Council v, Surfuce Transp. Bd., 668 F.3d 1067, 1078-
79 (ah Cir. 2001).

7 See Deiaware Riverkeeper. 753 F.3d at 1310,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-16
(cont’d)

Conscrvation Plan (O&G HCP]-\\:B The O&G HCT? would “sireamling
envirommental permitting and complianee with the 1:SA for nime companies in
conjunclion with their respeclive midstream and upstream™ operations in Ohio,
Pennsylvania. and West Virginia.”' The companics are seeking incidental tuke
caverage for five species of bat: Indiana bat, northem long-cared bat, little brown
bat. custern small-footed bat, und tri-colored bat **

According 10 WS, the covered activities would include upstream  well
development. production, decommissioning, and reclamation as well as
construction ol midstream gathering, runsmission, and disiribution pipclincs.‘\’\"
Luportantly, WS explaing that ““[a) meodel of the proposed covered activitics will
be used to estimate potential 1mpacts to the covered species by overlaving the
predicted covered activily implementation (iocluding the tvpe and location of
infrastruetire build-out) on the eovered specics’ habirats ™™ 1f I'WS can nse a
maodel to predict how il and gas development activities will impact five

threatened and endangered bat species over the next half-century. then the

2 See 81 Fed, Reg. 85,250 (Nov, 25, 2016).
Y1 Id a1 85251
T w 85252,
M5 88,252,

77 jel, (emphasis added),
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CO86 — Southern Environmental Law Center (cont’d)

CO86-16
(cont’d)

Commission cannod clum soch modeling 15 inleasible Lor the Adlanne Coast
Pipeline.”

Nor may the Commission claim that the environmental impacts ol those
activilies cannol be reusonably predicted. The Commission is well aware ol the
nature of the impacts of shale gas drilling. In the final F1S for the Constitution
[ipeline, lor example, the Commission relied on multiple agency reports and
stalistics o deseribe the nature ol e impucts caused by Mareellus shale

L E

development activities. I'he Commission stated that “an average well requires

approximately 4.8 aeres during construction and 0.5 acre during opcr:llion[.]""“"
The Comnussion determined 13,402 acres of carth disturbance could result to

1

supplv the Constitution Uipeline.*' 'hus. the Commission is clearly aware of the

nalure ol shale gas drlling.
Despite the Commission's awareness of these impaets, it likely underestimated

32

them in the Constitution Pipeline final LIS Tor example, according to a 2012
11§, Greological Survey (LISGS) report,

[a] recent analysis o Mureellus  well  permit  locations  in
Pemsylvania found that well pads and associated mfrastrucnure

P Commenters. diseuss the TIS for the S0-year imcidental take permit for the O&G 11CP
only to demonstrate the feasibility of tutore forecasting of shale gas development. not
to axpress any support for the issuanes of such a pomnt.

" Sew Constilution Pipeline FEIS al 4-232  4-235 (Docket No, CP13-499.000, clibrary
Nao. 20141024-4001),

B el 4:233,

0l
i,

¥ Commenters cannot determine it FERC underestimated these impacts in the MVP
DEIS because it made no such estimations,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-16
(cont’d)

(roads. water mmpoundments, and pipelines) required ncarly 3.6
licctares (9 acees) per well pad with o additional 8.5 hectare (21
aeres) ol wdireel edge ellects (Johnson, 2010).  This tvpe ol
extensive and long-lerm habilat conversion hus a grealer impact on
natural ecosystems than activities such as logging or agriculture.
aiven the greal dissimilarily between gas-well pad infrastruslure and
adjacent natural areas and the low probability that the disturbed land
will revert back to a natural state in the near future {high persistence)
(MarzInff and liwing, 2001,

The USGS Ligures on surlace disturbance are substantially higher than the Lgures
the Commission relied on in the Constitution Pipeline FIZIS. According to the
West Virginia Deparlment of Commerce (WVDOC). approximately 2,700
Mareellus shule wells Lave been drilled in West Vigginia. ™ Using (he USGS
figures, it is reasonable to assume that approximately 24300 acres of West
Virvinia's landscape have been converled (o shale gas inlrastruclure with 56,700
acres of additional indirect edge effeets.”™

These are cunvrmous impaets W oour lundscapes, walersheds, wildhile habitat,

and recreation opportunities that the Caommission routinely fails to fullv evaluate

¥ Slonccker. LT, ot al.. Landweape Consegreaces of Nanwal CGas Fxtraetion in
Bradiovd ond Washingren Coiaries, Pennsylvana, 2007-2000: USGY Open-ivile

Repowr X202 (134 B (2012). hops:é/pubs.usgs.govofa20 27115450201 2- 1154 pdf

(LSS Repent™).
¥ e WVDOC. Fussil Fricrgy - Marcellus Shale. hipeivww wycommeree orgemagy?
tossil ensrgv/marcellusshale aspx.

¥ Commienters previously sulnmitled detailed infornation regarding the mipavis of the
type of shule pas drilling that would be induced by the ACP 1o the FERC docket and
hereby mcorporute those comnments by relerence. See Motion to Intenvene and protest
of Appalachian Mountain Advocates er al. ar 30-36. FERC Docket Nos. CP15-554,
CP15-555; Commuents ol Appalachian Mowtain Advocales of g on FTRC™s Nobiee 1o
Prepare an CIS for the Planned Supply Ileader Project and the Atlame Coast Pipeline
Peoject at 25-30, FERC Docket Nas, PFL5-5-000, PF15-6-000.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-16
(cont’d)

under NEPA. The Commuission has the inlormation required to assess the impacts
of the shale gas dnilling that waonld he induced by its approval of the Atlantic
Coast ipeline. "T'he Commission may nol shitk its responsibilities under NEPA
by dismissing the environmental impacts of that lnure shale gas extraction i the

® “Ihe Commission has

Marecllus and Utica shale formations as too speculative.”
tailed to anulyre the reasonably [oreseeable impacts of the Atlantic Coasl Pipeline
1 the dratt E1S in violation ol NEPA.

Finally. Commissioner 13ay recently stated that, “in light of the heightened
public interest and in the interests ol good government . . . the Commission should
analyze the envivenmental eftects of inercased regional gas production trom the
Marcellus and Utica™ shale formations.™" Commissioner Bay noted that “[t|he
Diepartment of Encrgy hus conduecled a similur study i conneclion with the
exercise of their obligations under Scetion 3(a) of the Namral Gas Aet™¥
Commissioner Bay further stared that the Commission should alse consider
“analvzing the downstream impacts of the use of natural gas and | | performing a
lile=cvele greenhouse gas cmissions study. both of which DOE bas conducied in

30

issuing permits for NG exparts.™ Thus, there is no reasen why the
g1 ™ ) \

V€ Dicluwore Riverkecper. 753 T2 1304, 1310,
BT Natt Fuet Gas Supply Comp, 158 FERC 61,145, Commissioner Bay Scpirate
Statement al 5 (Feb, 3, 2017)

“8 1

o J'{.;.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-16
(cont’d)

CO86-17

Commission cannel perform such an analvss [or the Allantic Coast Tipeline and

the Supply |Header Projeer.

XIV, SOCIOECONOMICS

A. The Commission improperly dismissed sigmificant adverse
socioeconomic impacts of the proposed project, including diminished
property values,

The Commission’s conclusion that the Atlantic Coust Pipeline and the Supply
[leader Project would not have anv significant adverse impact on the
sacioeconaomic conditions of the project area is not supported by the evidence. I'he
report Kev-Log Eeonomics Econontc Costs of the Jilamtic Coast Pipeline: Effects
ait Properiv Valne, Feosystent Services. and Feonomic Development in Western
und Central Virginia, included as Attachment 49, details substantal economic
costs hat would be imposed on residents along e pipeline oule. Among those
costs are millions of dollars in lost ecosystem services, which the Commizsion
completely fails to account for, and reductions in property values along and
adjacent 1o Lhe construction corridor. which the Commission improperly rejects.

The Commmission’s unalysis ol the impaet ol pipeling cuscments on properly
values gives improper emphasis to industry-sponsored smdies and wrongly
dismisses data thal contradict its conclusions. Commenters attach and lully
incorporate by reference the statements of real estare professionals and

landowners. each of whom offer firsthand evidence of diminished property values

368

CO86-17

We disagree that the analysis was inadequate. The EIS was prepared in
accordance with NEPA, CEQ guidelines, and other applicable requirements.
The EIS includes sufficient detail to enable the reader to understand and
consider the issues raised by the proposed projects. Potential impacts on
property values are discussed in section 4.9.7 of the EIS. With regard to
quantifying ecosystem services, potential adverse impacts on environment
resources are not quantified in monetary terms in the EIS, but are discussed
and evaluated in detail in their respective sections.

See also the response to comment CO10-6.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-17
(cont’d)

along the proposed Adlantic Coast Pipeline row [Tha

In addition to dismissing direet evidence of lowered property valnes alomg the
Atlantic Coast "ipeline corndor, the Commission [ails lo ecntically evaluate Nawed
rescarch mnto gus-industrv=spansored andéor promoted rescarch. which concludes,
falselv, that pipelines do not diminish property value. The Commission fails to
consider extemal costs due 1o lost ecosvslem service value. carbon and olher
grecnhiouse gas cimissions, and impuets on reglonad reercation, tourisim, wnd otber
amenitv-dependent economic  development.  Additionallv. the Commission
unreasonably dismisses independent rescarch into the Jikely ceonomic impacts of
the proposed Atlantie Coast Pipeline, The Kev-Log analvsis undermines the
Commission’s conclusion that the proposed projects would not have a significant
adverse clleet on the sociocconomic condilions and property vidues in the project
Aarca.

Further, the Conuission improperly dismisses the Key-Log realtor survey data
as “personal opinion™ and “public apinion.” It is neither. T'he data represents the
professionul judgmenl ol real estale prolessionals, bascd vpon their expericnce.
which includes real estate sales. By dismissing firsthand  evidence. tho
Commission is improperly ignoring the best availuble evidence ol the impact of
nutural gas pipelines on property value, Doyvond a lirsthand account ol the evenl, it

is unclear what additional data could be provided on a potential buyer backing out

w0

Compilation of Staromems of Real Cstate Professionals in the Atlantic Coast Pipeline

[egion of Influence, included as Actachment S0,
369
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CO86 — Southern Environmental Law Center (cont’d)

CO86-17
(cont’d)

ol a potential land sule. Such disrupted sales constiule evidence the Commission
must consider. The Commission appears to suggest that only “statistically
developed and controlled studies” could conslitute proof of devalued properties.”!
However, the proposed Adlantic Coast Pipeline runs through cconomies and
terrain that are dissimilar to the arcas smdied and cited by the Commission, as the
Commission acknowledges. including vural  lands, agriculural  land, and
resurtitounst ceonomies, The enly munner ol perlonning a controlled study, s (he
Commission seems to require. would be to analyze property values affer
construction ol the Atantic Coast Pipeline. if construction is permited. Clearly,
landowners cannot provide sueh a study of the affected arca during public
comment on an unapproved project.

The compilalion ol statements lrom real estate professionals submiticd as
Artachment S0 shows that the Atlantic Coast Pipeline has already devalned
propertics, reduced the number of potential buvers, and disrupted purchases on the
proposed route. For example, Cathy Ward. a realtor with Old Dominion Realty of
Fishersville, Vigginia, atiests that “[bluvers do not want 1o be anywhere close o
the gas line. We know there are many safery precautions that will be in place, [bur|
it doesn’t seem 1o change buyer's minds.” Ward wriles that once Lhe gas line is
disclosed (o potential buvers, there is an immediule negalive impact. Similarly,
landowners report firsthand experience with lost sales due to the proposed

pipeline. Nun Rothwell und Carter Smilh of Nelson County, Virginia were due 1o

M DEIS at 4-404,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-17
(cont’d)

close on their property sule on May 22, 2013, Just belore that dale. the proposed
Atlantic Coast Pipeline route was shifted ro melnde the Rethwell:Smith property.
The buyer had & contraclual right o cancel the sale and did so, citing the pipeline
as the sole reason lor cancellation. Since then. every other potential buyer has

declined to make an offer upon leaming of the proposed route.”” Additional
tirsthand accounts in other counties turther demonstrate the impact that has
ulready vecurred, md would surely continue lo veeur il the Allantic Coast Pipeline
is approved.

For a landowner. no decision on property value is more conclusive than a jury
verdiet, Juries have repeatedly found that natural gas pipelines do have a negative
impact on property values, including on property outside the right of way. In
Peregrine Pipeline Comporre, LP. v, Eagle Ford Land Pariners, LP., o Texas
jury awarded $1.6 million t a landowner and found that the evidenee proved the
land outside the casement lost value.”™ In 2013, the Texas Supreme Court denied

review of a S650.000 verdict against |.aSalle Pipeline 1" I'he majority of the jury

™ Attachment S0 at 3.
1 No. T200700046, Tn the County Court at Law No. 2. Johmsen County. Teaas (20145

s Vemors Landowners W 8200 Mrllen Jdndzownt Apamst Pipeline Compony Oheer
Tower  Property  TValie. PR Neowswire,  March 24, 2014, weaifuble o
htp swww. prnewswire.cominews-reloasestexas-landowners-win-21-million-jodgment-
against=pipelnc-company=over-low erproperty-valuc=231945191 il Addibonal pross
coverage  at  hrtpsawsew law360.convarticles: 321 203 texas-pipeline-co-hit-with-2m-
verdict-in-land-seizure-row,

kel
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CO86 — Southern Environmental Law Center (cont’d)

C086-17
(cont’d)

award was Lor devaluaion ol properly outside the cascment.™ Also in 2013,
Fexas”™ Seeomd Distriet Court of Appeals denied reconsideration of its deeision
upholding an award of SKOUKK) 0 a landowner. ™ Agam. most ol lhe award
against Crosstex DC Gathering Compuny was lor property devaluation outside the
right-of-wav. In a similar case from Califomia, the appellate court upheld the tial
courl’s [inding thal a nalural gus pipeline devalued property.”™ The landowner
proved thut the properly was devalued by 1.5 million due w Luctors such as
environmental threat and loss of privacy. Such devaluation was above and bevond
the devaluation causcd by the loss ol wse ol property within the casement itsell
Lach ot these cases demongtrates that landowaers can and do conclusively prove
that natural gas pipelines have a significant negative impact on property value.
The Commission must nclude such jury verdicts und appellale courl decisions in
its review of lireramire en the quesrion of property devalnarion. 1Zach snch verdiet
is supported by competent appraisal evidence and many such decisions have
withstood appellate challenges.

This cvidence. i addition to the Key-Log report, clearly shows that in

circumsrances such as the Atdantic Coast Pipeline, the presence of a major gas

M Heallen, Jeremy. Fewas Pipeting Company Hil vah 82m Verdici in Land Seizure Row,
D 360com (Mar. 24, 2004), hiips:Swww. law 360comdanicles’521 203 4exas-pipcline-
co-hil-with-2m-verdicl-in-land-seizure-row,

M Crosstex 0O Gathering Co.. TV, v, Bution. No. 02-11-00067-CV, 2013 WL 257355
(lex. App. 2013) (rehearing overruled).

Mt Gaviora Heldings, LLL v. Chicago Title Ins. Co., 2013 WL 7332429 (Cal. App
2014),
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CO86-17
(cont’d)

CO86-18

pipeline can have sigmilicant adverse ellects on property values. The Commuission
may not ignore these impaets by relving on industrv-fimded stadics that are cither
methodologically Nawed or have no relevance (o the currenl project area
Likewise, the Commission cunnot avaid its obligation to consider those impacts by
stating that “the effeet that a pipeline casement may have on property value is a
damuge-related issue that would be negotiated belween the parties during the
cusenent sequisition process,” ™ As expluined above, much of the lost value is 1o
property outside of the right-of-way that would be included in an easement
negotiation. Further. landowners are not in any way guaraniced 1o colleet the lost
value of their property in an cascient negetiation or eminent domain proceeding,
particularly when the company can point to statements from the Commission
asseriing Lhat pipclines generally do not have adverse impawets on properly valucs.
The Commission thus must revise and reissue the draft 15w inelnde a full and

tair agsessment of the proposed projeets” impacts to proporty values,
XV, KARST

A. The draft EIS dees not adequately analyze impacts associuted with
pipeline construction and operation in karst terrain.

The propesed route of the Atlantic Coast Pipoline traverses significant arcas of

karst terrain, which present subsiantial risks to human and environmenlal

M7 DELS at 5-20,

COg6-18

We disagree that the analysis was inadequate. The EIS was prepared in
accordance with NEPA, CEQ guidelines, and other applicable requirements.
The EIS includes sufficient detail to enable the reader to understand and
consider the issues raised by the proposed project.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-18
(cont’d)

resources.” " The Commission achknowledges that the karst Tealures in the path off
the pipeline “present a hazand to the pipeline hoth pre-and post-constmetion due to
cave or sinkhole collapse, and can also provide direct conduits rom the ground
surlace lo  the wgroundwuler. inercasing the polential  for  groundwaler

. . T
contamination.”

“Potential impacts from sinkholes include property damage
and injury trom sinkhole collapse; and contaminalion ol waler resources by rapid
mblration ol contuminants Lrom the land swlace 1o the groundwaler via
movement of water through fractures and into the sinkhole."™*" Further. as the
Commission points out, the blasting required 1o lay the pipeline in cerlain Karst
terrain “could ercate fractures in the rock, emporarily atfeeting local groundwater
tflow parterns and groundwater vield of nearby wells and springs around the hlast
sile, and alleeting their waler quality by a lemporury inerease in lurbidity levels
shortly after blasting, ™'

Despite generally acknowledging these potential impacts, the Comnuission fails
to take the required “hard look™ at how the Atlantic Coast Pipeline could atfect

and be allectcd by the significant karst resources along its roule.  The

g, wenerally, Clhns Groves, P, Farst Landscapes wnd Agifers of the Ceniral
Appalaciian Mountams and Imphoations for the Proposed Athmae Coast Pipaline
[hevemalier Groves Report]. included ax Attachment 49, The Supply Uesder Projeet alse
affects 1.1 wileg of land that has the potential to comaim Karst features, DEIS at FS-3,
MTDEIS at 47, See also id. at 483 {“|Development of Larst features along the gronnd
swface greatly increases the susceptibility of underlying aguiters to contamination
sources (e.g., soil, stormwaler, chemicul spills, or other contaminanis) originating o the
ground surface. ).

FEDEIS a1 4-8.

P ar4-4,
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CO086-18
(cont’d)

Commission’s Lnlurcs include wronglully hmiing i1s analysis o only the most
visible Karst feamres, unjustifiably minimizing the risks of comstruetion through
the karst areas il does acknowledge, and relying on vague. unproven, or
undisclosed mitigalion meusures (o determine that impugls associated with siling
the pipeline through karst terrain will not be significant. Az a result. the
Commission significunlly underestimales the environmental impacls associated
with harst resourees,

B. The draft EIS fails to adequately identify the full extent of the karst
ncetwork that would be affected by and pose risks to the pipeline.

The proposed corridor of the Atlantic Coast Pipeline passes through three
signilicant regions of kurst as it crosses the mountains and valleys ol Weslern
West Virginia and - Southwesrem Vir‘giniﬂ,‘:'ﬂ The Allegheny  Tront and
Appalachian Plateau province. encompassing "ocahontas and Randolph Counties,
West Virginia, "generally exhibits intensive development and high density of harst
feamres due to its highly fractured namre and sweep aroundwater hydrauhic
aracients.” Features include linear cave nelworks, conduit Now. disappearing and
sublerranesn  streams. and  sleep-walled, open throal sinkholes, known as
swallets.”* The Folded Appalachian Subsection of the Valley und Ridge provinee,
encompassing, the eastern portion of Pocahontas County, West Virginia, all of

Bath and Highland Counties, and western Augusta Counly. Virgima. contuins

2 e,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-18
(cont’d)

numcrous Jullerent arcas ol Karst development. “where crosion has ¢xposed the
limhs of folded cathonate formations.”™ ' 1.astly, the proposed path of the pipeline
crosses the Greal Valley subsection of the Valley and Ridge province. which
meludes the majority ol the proposed alignment in Auguste County. Virginia,
“The karst terrain of this subseetion is characterized by numerous cireular to oval-
shaped sinkholes, ranging in size [rom a few Lo several hundred [eel in diameler,
und e presence ol caves und large springs. In the costem portion ol August
County, the karst terrain has been buried beneath a mantle of alluviam shed off
[rom 1he mountiins 1o the cast . . . [which has] resulied in the lormation of
numerous shallow broad sinkholes, ™

The Commission relies upon the applicant’s Karst Survev Report to identifyv
“surlace karst leatwres™ that could be adversely impacled by constructhon and
aperation of the Projeet. T'hat review inclndes a “desktop evalnation™ identifying
any closed depressions and cave entrances oconrring within a quarter mile of the
pipeline centerline and a “field survey” that assessed those features within 150 feet
ol the centerline in more detail. Only [Calures within the 300 loot corridor were
delincated. documented, and reeorded. ™ T'hat level of roview is far ton narrow

and [ails to account lor portions ol the karst system beyond mapped caves and Lhe

i3 v
=

G313,

96,
i,
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CO086-18
(cont’d)

maost obvious surlace leatores. Because the dralt EIS [als 1o wdentfy and assess
impacts ro the broader karst system, it does not ecomply with NITPA,

As Professor Fmst Kastning explained in a review of the karsl impacls of the
Mountun Valley Pipeline. which would also iruverse the Ridge and Valley
provinee in Virginia and West Virginia, “Karstic features on the surface can range
trom Lhe extremely obvious (e.g.. large sinkholes. sinking streums, swallets und‘or
springs), vlien overlovked leatures (e.z., small simhholes or dry valleys), subile
features (e.g.. swales), and verv small features (e.g.. solutional seulpting of rock

47 . . .
In addition to the mors obvious “sinkholes,

surlaces such as karren i'cmur(:s}."'"
caves, and caverns” idennitied by the Conuission, Kavst landtorms of any size on
the surface can sometimes be hidden from the casual observer. “large, dry
vallevs and solution valleys can wadvertently go unrecognized as karsl

proverbiallv a “omo can’t see the forest for the trees” ssmptom. . .. Other karstic
fearures are too small w be discovered by aenal photography or illustrated on a

w Yy

topagraphic map. ‘The end result is that “|i[n areas underlain by soluble rock,

the absence of sinkholes on the surlace cannot be categonically interpreted as the

G

absence of karst.”

"7 Kmst Kasming, Phd, cAn Fxperi Reportd on Geologre Hemards s e Kearst Regems of

“irginia and West Fupinie: Investivations ond Anabsis Concerming the Proposed
Mesmenn Valley Gar Mpehine 12 [hereinaller Kastning Heport ], FERC Dockets o
CP16-10 and CP 16-13 (el ibrary No. 20160713-53029),

"8 12 13

94,
! J{:‘r‘
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C086-18
(cont’d)

Likewise, n a review ol the pipeline’s poleniial impacls on karsl lerrain.
Professor Chris Groves explains that “explored and mapped caves within a
particular area offer enly a fragmented and incomplete piclure” of the karst
lu.ru.is‘.'up‘:.“n A distinetion must be made between mapped caves and the more

complete. integrated networks known as “karst flow networks, "

Cave maps
such as those relied upon by the Commission in the dralt EIS show only the extent
ol pussages that can be explored md mapped by humans md do not represent (he
entirety of the karst flow nerwork. When karst svstems are viewed on the
environmentallverclevant scale ol passiuges large cnough to transmil water ind air
containants, “separate caves can get couneeted, and caves that didn’t exist at all
hecause the larger explorers couldn’t fit into them now come into existence. It is
reusonable that al some point 1n the progression thal more and more caves within a
given rogion of a rock hodv, mayhe aff at sone point, converge to form a single
intograred system of infereonnected spaces ranging from the relatively large
passages shown on cave maps down to fine fractures, ™™

This distinclion 1s important because the contuminants that could potentially be
intradneed by comstruetion and operation of the Atlantic Coast Pipeline, such as
secdiment, hydrocarhons, and methane, can travel throughout the karst [Mow

networh.  Thus, any impacts 1o one aren ol the kurst Now network may be lelt

P Groves Report, supra note 948, w1 9,
il

962 ,
i,
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CO86 — Southern Environmental Law Center (cont’d)

CO086-18
(cont’d)

broadly throughout the larger network as contamimnants travel unimpeded through
the small spaces within the bedraek. As the Groves Report explams,

a signilicant emphasis in Jthe drafl E1S| is on caves, meamng the
larger places within the karst aquifers into which human-sized cave
mappers can il However, waler carrying sediment or olher
contaminants can flow through a wide range of spaces. I'his includes
much smaller spaces than explorable caves, whose lacations are not
m general wensuruble, .. [1]he notion ol kuger “kurst Leatures™
being the focus is to some degree, especially anthropomorphic. lor
this reason indeed, while decisions in the Karst Mitigation Plan are
culled [or 10 delermine whether o kurst [eature bas “conneclivity 1o
the subsurface environment and risk lor impacting groundwaler
qualitv,” there are harst arcas where the enfire laneseape not just
sinkholes and  swallets  huy “conneetivity 1o the subsurlace
environment and risk lor impacting groundwater (.|t|at[i1},'.”"""3

Once those contuminants reach the karst [ow network. they can “travel long
dishmees over relalively short perods . . . where they way emeree ot @ osping Ul
In Some cases mayv serve as a water supply contaminated by a source that may be
miles or tens of miles away.™™®'

Thus. although there may be no apparenl harst surlace [Lalures, constuclion
may still signiticantly contaminate the karst network and atfeet resourees many
miles away. By relving primarily on mapped caves and more obvious surface
[ecutures Lo identily kursl resources, limiting the assessment ol karst [eatures o
within 23 mile of the pipeline carridor, and limiting assessment of springs‘swallets

Y 30 (emphasis in onginal).

"1 w12, sec aiso DEIS 1414 ("Trye truce tosds condueted in the svea dele = that
water trom sinking stroams flawing into subsurface conduits can travel miles over a
couple days, further indicating the degree of subterranean karst development.”™).
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CO86 — Southern Environmental Law Center (cont’d)

C086-18
(cont’d)

and pre-construction water qualily surveyy © within 300 feet ol the pipelme, the
Commission failg to accomt fow porential significant impacts to the larper karst
tlow nelwork.

As Prolessor Groves noles. signilicant  potential  lor  contamination ol
aroundwater sources oxists even where obvious surface karst features are not
present:

A shorfeoming of enviromnental regulations wnd  planuing .

concerns the concept thul water and  conlaminants that it carrics
must lahe o surluce route to a sinkhole or swallet il then siuk into
the aquiler there 1o polentially contaminate groundwater, . . . A
characteristic ol many kurst areas, however, especially sinkhole
plains such as occur in SW Virginia and eastern West Virginia, is
that surface dramage iy almost whollv lacking, and this is becouse
water cant infiltrate essentially  evervwhere. While  sinkholes,
swallets and related karst features can certainly be preferred routes

for water and contaminants to enter the subsurface, thev are often not
required for water to infiltrate into the karst aquifer. "

For these reasens, the Commission 15 wrong to dismiss impacts to karst
systems that are outside the construction carridor. For instance. the Commission
noley thul the proposed Adluntie Coust Pipeline constovelion workspace 15 wilhin a
half mile of the Bumsville Cove Cave Conservation Site, which has a biodiversity
signiticance ranking of B1, “indicating that it is of first order global significance in
terms of biodiversity conservation.” for a distance of over 2 miles™ The

Commission dismisses any impacts 1o this valuable arca based on its conclusion

" Giroves Report, sigare node 94K, wl 30) (emphasis in origing).
" DEIS at 4-15.
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CO86 — Southern Environmental Law Center (cont’d)

CO86-18
(cont’d)

that “proposcd lrenching activilics would not pass over or mlereepl any known
cave systems m the umsville Cove Cave Conservation Site™™ As explained
above, however, merely avoiding the most obvious karst features such as mapped
cave syslems 1s nol sullicient o prevenl impuels to those systems through
comtamination of the karst flow network, The Commission’s failure to analvze the
potential impacls coused by conslruction within the karst flow network. as
opposed o direetly through casily identiliable harst Fealures such as mapped caves
and sinkholes, renders the dratt 1118 deficient.

C. The dvaft EIS wrongly dismisses the serious risks posed by leakage of
gas from the Adantic Coast Pipeline into the Kavst flow network.

The dralt EIS s analvyiy ol rnisks posed by the erossing ol karst landscapes Lals
1o adequarcly assess the potential for methane leakage from the pipeline to
contaminale and spread through the karst [low network. There have been
numerous  documented  cases  where loxic andior explosive  gasses  have
contaminated the unsamrated zone of a karst flow svstem in wavs that have
created concerns [or public health, signiticant linancial impacts, and in at least lwo
cases. injury and death "™
The Burcau ol Lund Munagement (BLM) condueted o study on the polential

tor methane leakage from natural gas development activities to contaminate the

karst network outside of but connecled lo Carlsbad Caverns Nalional Park, which

"8 Groves Report. sepra note 948, at 13-22,
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C086-18
(cont’d)

was  published ws part ol the Finul Dark Canyon Environmental Impact

Starement.”™ B1L.M s analvsis foomd that

If nawral gas were to [Tow through an open hole or through
casing/cement that either failed or was inadvertently perforated. the
gas would [ollow passage or other routes. such as small ITaclures or
faults, and eventually contaminate a cave or cave svstem. Some of
the effeets of such contamination may he irmeversible. The rsk to
hwmans trom (he wigration of hydrogen sullide andéor methaue
conld be substantial. Jixplosions could result when the gas and the
oxygen in the cave mix and are ignited by carbide lights often used
by cuvers,

Cave values would be damaged by explosion. The presence ol
hyvdrogen sullide andior methane gas, even m small amounts, could
change lhe delicute balance of the cuve almosphere, causing the
rapid deterioration of cave formations and the dismption or death
cave lile.

Buildup of toxic or combustible fumes in caves and cave entrances
from leaking or wuptred pipelines may hamn wildlife and cave
visitors mnd, m extreme cases. lead o asphyxiation or rupid 1gnition
in the rare cvent thar the fumes are ignited by vi sitors.<?

The dratt EIS Luils to adequately address the substantial ceological and sufety
risks posed by pipeline Teakage inte karst sysrems. Contrary mo the Commission’s
conclusion thal “the likelihood of a gas release [from the Atlantic Coasl Pipeline]
15 low” such that “the probubilily lor methune w0 impact kurst [eatures and

associated proundwater” is also low, ”™ such methane leakage is a common

AR LY
Tl 1517,
#1DELS at 4-20,
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CO86-18
(cont’d)

. e . . .
occurrence in underground pipelines.” Indeed, the nsk of leaks or catasirophic

failures is greatly increased when a pipeline is cited through karst terrain.*™ The

Commission’s failure 1o adequately address these risks thus renders the draft EIS
imadequale.

D. The drvaft EIS impermissibly defers assessment of impacts to
multiple critical Karst resources.

The karst terrain that would be traversed by the Atlantic Coast Pipeline
ncludes several siles ol particulur ecological signilicance. Instewd ol analveing
wnd diselosing i the dralt LIS the potential Lor impacts to these special arcas, (he
Commission merely instiucts Atlantic to submit analvsis of potential impacts and
miligation al some peint in the future. Ay expluined in detail in Seetion 1 of these
comments, this approach undermines the purposes of an EIS nnder NIEPA which
1% to inform agencies and the public of impacls and alleratives hefore a decision
thut would signilicantly alleet the environment is made.

One such speeial area is the Cochran’s Cave Conservation Site in Augusta

County. Virginia. This area is designaled as a lirst order globally signilicant

YEOPPA Nawwal  Gas Star, Rasic Taformation.  hitpswsw.cpa govimelhang

asslar‘basiciniormationfindex hml - (last wvisited Apr. 5. 2007), Conservation [aw
Foundabion. Jater Thin Awr: How Legling Notwre! Gar Infrastencture ix Tavsisg Onre
Environmeisr and Wasting a Falnable Resource. avaiiable o
hrp“wwaw.natural gaswateh . orgawp-contentuploads 201241 1°CST fugitive emissions
report.pdf (last visited Apr. 5, 2017} Ilowse Natural Resources Committes Democratic
stally dmerfcu Pavs por Uoy Leaks; Naturol Gos Pipeiine Leads Cost Conswners Billions,
avedable ar hrpiwww.clf orgwp-contentuploads: 20 1308 Markey-Gas- Leaks-Report-
2.pdl (last visiled Apr. §, 2017).

" Groves Report, sipra note 948, ar 12-13: Kastuing Report. sigora note 957, ar 28-29;
DEIS at 4-17.
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CO86-18
(cont’d)

conservatton sile. Cochran™s Cave No. 2 15 designated as a sigmilican] resource
mider the Virginia Cave Proteetion Act of 1979 and 18 known to harbor sensinive
species such as Virginia big-eared bats. Indiana bats, and Northern long-eared
bats. and providey ideal habitu lor the Madison Cave isopod. ! The Commission

specificallv notes that, hecause of its high ceiling heights, the cave is particularly

vulnerable o construction impacts [rom the pipeline. However, instead off

unulyeing in detail and disclosing the potenlial adverse elivets to ths ceologically
significant, vulnerable cave system. the Commission merely instructs Atlantic to
consull with a stule ageney Lo determine whal those impacts would be and 10 [ile
the results o that consultation and any avoidanee measires with the Commission
cutside of the NEPA public process.”

The Commission lkewise delers mn-depth analvsis ol impacts 1o the Dever
Spring Recharge Arca in Highland County, Virginia. This spring is located within
1,500 feet of the project workspace m an area where over 80% of karst features are
classified as high risk.” Atlantic has not yet conducted field surveys in this area
and thus docs not present any detailed analysis ol the potential impacts 1o this
sensitive arca. Rather, the Commission permirs the applicant to “submir an
assessmenl o karst development and potential impacts in the area” al some

unspeeilied luture date and “complete the ficld survey for karst Leatures in the arca

FUDEIS at 4.135.

9T,
i,

V" DEIS at 4-14 (finding that 23 of 28 idemified karst toaturcs in Ilighland Coumy are
classitied as high risk),
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C086-18
(cont’d)

pending lund access and prior 1o construction.”™ The Commission’s [ailure to
analvze these impaets in the dvaft LIS and subjeet that analysis to meaningful
public comment violates NEPA,

E. The draft ELS unjustifiably minimizes the risks of consoruction

through karst by relving on vague, unproven, ov undeveloped
mitigation measures.

Despile acknowledging some. bul by no means all. ol lhe risks posed by
construction through kaest terain, the Commission concludes that (he nmpaets will
not be significant.”™ [n order to reach that conclusion, the Commission refies on
Allantic’s implementation ol Best Management Practices in its Karst Mitigation
Plag and use ol o karst spectalist o Il polential negalive impuets on karst
feamres”™ ‘The Commission does not. however, evaluate the effectiveness of
thase measures. Instead, 11 assumes (that these measures would be sullicient o
minimize impaets to karst, As the Groves and Kasting reports make clear, those
measires would not be adequate o averd the sianificant impaets associated with
censtruction through karst.

Professor Groves concludes that, “Considering the natre ol the karst sysioms
of the Appalachian Mountains across which tis proposed pipeline wonld cross,
the environmental challenges presented, and the karsl-related environmental

plumning desenibed in the DCIS, karst hueard assessments, and the Karst

Y,
8l 541 10 342,

930,
i,
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(cont’d)

Mingation Plan, . . . there are siill signmilicant environmental and salcty nsks 10 the
ACP |Aflantic Coast Pipcline] is constmeted ™ Giroves cites numerans flaws
with the miugation plan thal demonstale it will nol minimize impacls as the
Commission assens, For example.

I'’Ihe Karst Mitigation Plan, deseribed in Measures to Avoid Tmpaet
to the Karst Aquiter and Covironment seetion 8.d recommends that
“constuction equipment vehicles. materials, hazardous materials,
chemicals, tiels, Tubmeating ails, and petralenm praduets will not be
purhed, stored, ur serviced witlin 300 [eet of uny harst Leature.” Tlns
sugaesls that i a spill of such hagardous matenal oceurs, that it will
HNow overlund 1o the karst Lewture and then sink there fo potentially
contaminule groundwaler. A charactenstic ol many kurst arcas,
however. especially sinkhole plaing such as oceur in SW Virginia
and eastern West Virginia, s that surface drainage is almost wholly
lacking, and this is because waler can infiltrate  essentially
everywhere. While sinkholes, swallels and relaled karst leatures can
certainly be preferred routes for water and contaminants to enter the
subhsnrface, they are often not required for warer to infiltrate into the
karst aquifer "

The Comission 1s (hes wrong o vely on Allmfic’s dentilication ol “karst
feamres” to minimize impacts.

This lailure 1s compounded by the drall EIS's delerral of development ol many
mitigation measures hevond the drafr 118 process. The Commission fails to
include in the draft ELS the mitigation measures lhat are necessary 1oz (1) prolect

the Cochran Cave Complex. discussed above; (2) proteet against damage 10 harst

“E Giroves Report, sigore nofe 948, wl 29-30.

et at 30 (emphasis o original).
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(cont’d)

resources [rom geolechmical dnlling borcholes: ™ (3) profeel cave inverlcbrates
and other snbterramcan  oblipate  species  (amphipods,  isopods.  eopepads.
tatworms, millipedes, beetles. ete.) that are endemic to only a few known
. I y . . .
locations;™ and (4) prolect awuinst groundwaler impacts where construction
activities intereept a saturated karst condnit.™' Instead, the Commission allows
Aduntic to develop and submit these miligution measures in the lulure. The
Commission ¢aumol rationully conelude in the dralt LIS that the Atlantic Coast
Pipeline’s impacts in karst would be adequately minimized when Atlantic has yet
10 develop or submit these mitigation measures. As with impacts (o many other
resourees diseussed i these comments, the Commission blindly aceepts the
assurances of the applicants without itselt subjecting the proposed measures to
serutiny lo cnsure their clleetiveness,

Mearcover, the Commission’s assnrance that Atlantic will he able not onlv to
identify but o aveid significant impacts to karst ignores the reality of the karst
systems described above. As Kastning explains.

Tor the DLIS discussion ol huzards and mitigalion lo merely dance
around and past individual sinkholes and otlier karst foatures ignores
the intercemnectivity ol surlicial and subsurlicial paths ol water
Nlow, By analogy. il an army were lo encounter a4 mine licld i
battle, it would be prudent [or it to skirt the area completely ralher

than tip=loc through it in the hopes that a catastrophic cvent would
not be triggered. A pipeline that igs and zags through a plain ol

EDEIS at 4-19.
Ml a ER-10.

Wt at 484,
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(cont’d)

CO86-19

sinkholes muy casily encounter karst Leatores that are sublle ol nol

recognigable Irom surtace 1'1.‘;'-..13.11ic:i.m:t:."s3

Because of the comples, interconnected nalure of karst landscapes, both Groves
und Kusming conclude (hat the impacts ol construchion of w 42-inch buried
pipeline through this terrain “cannot simply be enpineered away. These are often
simply poor locations [or the construction and operation ol such [ucilitics. . . . The
only way to whollv avoid these significant porential problems is to avoid well-
developed karst areas altogether.” ™ The Commission’s unreasonable reliance on
Auanlic’s proposed  and vel (o be proposed  miligalion meusures 10 minimize
the impacts of construction in karst thus renders the draft 1TS deficient.

1 TVIPACTTS FROM CONSTRUCTION ON STEEP SLOPES

A. The draft EIS fails to adequatels assess the aquatic resource
impacts of erosion, sedimentation, and turbidity resulting from
consnucrion throngh streams and along steep slopes.

Construgtion o the proposed Atlntic Coast Pipeline and Supply Ileader
projects would cross 1 989 waterbodies. including 851 perennial waterbodies, and
waould disturb over 4 336.7 acres ol soils with high potenlial for waler erosion b

The vast majonity of those warerbodies provide habitar for aquatic lite and support

fisheries.™ The Atlantic Coast Mainline would clear a 110=150 foot wide

& Kasining Repor, sipro nole 9537, a1 7.

B Groves Report, siorae note 948, al 29-30; see wive Kasining Report, sipra note 957,
S5,

T DELS at ES-8, 4-44,

I at 170-76. See, generaily. DOIS Appendix K (listing use classifications of streams
.‘l‘(sxs.‘l‘].
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Regarding BMPs and significant contributions to sedimentation, section
4.6.4 discusses potential impacts on aquatic resources resulting from
sedimentation. The FERC’s conclusions regarding sedimentation are based
on Atlantic’s and DETI’s commitment to install and maintain sediment
control devices in accordance with FERC’s Plan and Procedures. These
BMPs would minimize the impacts associated with the project compared to
not installing erosion and sediment control measures at all. To further
minimize sedimentation, as stated in section 4.4.3, Atlantic and DETI would
implement the WVDEP’s Erosion and Sediment Control Best Management
Practice Manual, the Virginia Erosion and Sediment Control Handbook, the
Pennsylvania Erosion and Sediment Pollution Control Program Manual, and
the North Carolina Erosion and Sediment Control Planning and Design
Manual.

FERC has experience working on 1,000s of miles of natural gas pipelines
throughout the country. Construction of ACP and SHP and compliance with
these BMPs would be subject to inspections by Atlantic’s and DETI’s Els,
and by third-party monitors overseen by FERC staff, as well as by FERC
staff directly. Sections 2.5.2 and 2.5.2 describe environmental inspection
and environmental compliance.
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C086-19
(cont’d)

comidor along the lengih of the pipeline rouie during construction,”™ which would
lead to mereased sedimentation of streams due to hank crosion at erossing
locations and stormwater discharges from disturbed areas. among olher impacts. ™
Additionally, the project would convert a signilicant amount ol [orested land ©
herbaceous cover in the S0-foot wide permanent right-of-wav, mueh of which
tollows steep slopes with highly erodible soils.

The Commuission acknowledges that construetion ol (he project would likely
lead to adverse impacts on water qtm]iry.”:” “Clearing and grading of stream
banks, blasting (il required), insstream trenching.  trench  dewatering, and
backtilling could cach result in temporary. local modifications of aquatic habitat
involving sedimentation, increased turhidity, and decreased dissolved oxvgen
concentrations.™ Those impacts would harm the aquatic organisms that rely on
the affected soreams for their survival. As the Comission states,

[iJnercased sedimentation and mbidity resulting from in-stream and
adjacent construction activities would displace and impact fisheries
and aquatic resonrees.  Sedimenration conld smother fish opes and
olhier benthic bivde and alier strean botlom chaetensiics, such as
converling sand. gruvel, or rock subsirute 1o silt or mud.  These

P gl at 29, Ihe cleared construction right-ol=way for the ACP Luerals would be
hetween 75 and 100 Feel wide. el

P 1l ol 4-97 1o 4100,

Y rd,

10wl 4100, see wivo id al 5210 (“Tiesiream pipeline comsbruchion avross waterbodics
could impact aqoatic species and their habitats. inerease sedimemation and rorbidity, ahor
or remove guatic habilal cover. cause stream bank crosion or scour. impinge or calram
tish and other biota during water withdrawals. and mcrease the potential for foel and
chemical spills.”).
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C086-19
(cont’d)

habuat altermions could reduce juvemle [ish survival, spawning
Lt wnd benthie connuunity diversity and  health. Inercased
turbrduy could also temporanly reduce dissolved oxygen levels m
the waler column and reduce respiratory funcions in stream blota.
Turbid conditions could also reduce the ahility for biota to find food
sources or avoid prey.”?

Despite generally acknowledging these impacts, the Commission concludes
that they would be primarily short lenm and sould be adequately mitigated through
the use of Best Management Practices, such that no significant adverse impacts to
aguatic resources would oceur.™ The Draft EIS’s analysis of impacts to aquatic
revources Lulls Lall short ol the “hurd look™ required by NEPA [or numerous
reasoms.

First, the Commission lacks adequale information lo determine the impacts that
would be associaled with the wel open-cul crossing method gl the major crossing
of the Neuse River. Without that information, it cannot reasonably conclude that
the projeet would not significantly impact the aquatic ccosvstem in that
walerbaddy, Second. the Commission unjusliliably relies on the use ol Best
Maunagement Practices (o conclude it Cleanng and (renching in steep slope wreas
and at water crossings will not significantly contribute tw sedimentation and
related impacts of wrbidity, The Commission provides no evidence (o juslify us
conclusion that those measures would suecesstully minimize sedimentation

impacts, and past experience demonstrates that they would be inadequate. Third.

2l 4188

P 5-10t0 512,
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CO86-20

be Cunmisacon fails to account tor the jocrcased sadimetat.on that woold escle

Binn the cenver e ol ratire Timest o hebaceoas eever willinn Fie S0=Dnot ol

ornanen: nebl-clowey sl much o the xpehoe maale. Ag expen mwlysts
st howened I 1o consubing Gioen Taososircam Shategics, TLC conlinns, lal "and
1n=e ;‘h;nr;_‘n awcnnled e e \i:_'jl;rll‘.tl'll MmrenEes i selimenin ion s I'inn I.\' ke
Connniazion Tails s scoourt fa impact £aaocioted w th fhe caticn of sotentially
rillivns il cnbic wmils of envess guil  lHevose of luse shonarnrgs, te
Conaissica s drate LS dews ot comply with NLPA.

B The dreaft EIN lneks information necessary to letermine impacks 1
waguenlic: 1ile in the Nemse River; which would be crossidd nsing Lthe
wer open-cof medhod,

The Adlantiv Coust Ppuline sween'd vness e sasl owsjin b= ol “imajan®”
wanrrhndies, delinmd ss hose olvere e c"n\'\im_; widih 2ol e preler 1an 1
feet, vzing e HIJDD or cafferdam metiods, Homeavwe, oae ma ar vaterboadr. the
Newse Aves, wanld be crossed esine be “uwe, opeo-cul” meled. wheb ovalves
werchiog sl i the suteibad: undar envin g omdition- and T vasias the
solential for rnie sren o rpacis e snler Sl v hem dry crosseg methids i
The Nense zappe-ts aabitae for ao'ople sensitive oquat ¢ 2pacizs. including the

Mense River Wilenksy anl the Atlrtic Sioegeen L Iespite lie prtealal G

Son Atlantie Ot Sipwline Salaenl Mudelag Metwdulegr. Propsied o
ain Advoatas By Clingeinin wd haon Haoewn ol
- LLC, bereinadter Doansusam Suatscics Ropaak nchad 2d ag

Atturhment 52,
N RAS Y 1A
e =192 1 42197,

Al

CO86-20

The Neuse River is currently planned to be crossed by the cofferdam
method. We have requested a hydrofracture assessment to determine the
feasibility of completing a HDD at the Neuse River.
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(cont’d)

s.omcicant impacts to this impoamsot Labizat. the Coanmsesion failed to aalvas
smprcts oF e crssing in Cre dal®, 75, clooming il “ae sdelor anilysiv neril
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C086-20
(cont’d)

process. Rather. the Commission must “take 1o the public the [ull faels in us drafl
118719 Tlere, the Commission expressly acknowledges that it cannot determine
impacts to aquatic life at the major waterbodies such as the Neuse River Lhat
would be crossed using the wel open-cul method based on the inlormation belore
it. Nonetheloss, the Commission concludes that those impacts would not be
signilicant because they would be studied al some fuwre date along with the
cllectiveness wl the propused mitigation meusures. This conclusion delies Jogic
and plainly renders the dratt 1118 deficient, thus violating NLPA.

. The draft EIS's veliance on BMPs o minimize consmruction
sedimentation impacts along steep slopes and ar water crossings is
unjustified

The proposed projects would impact aquatic life due to increased
sedimentation nol just [rom the stream crossings lhemsclves, but also [rom the
mnoff from rhe significant land disturhance that wonld acenr in the watersheds
upstream  trom  the crossings during  construction.  As mentioned  above,
construction of the Atlantic Coast Pipeline would disturl over 4.336.7 acres of
solls with high polential lor water crosion.'"™ Maorcover, much of the proposed
projeet ronte follows very stoop slopes, with the Arlantic Coast Pipeline erossing
over 81 miles ol slopes greater than 20 percenl. including 2. 1miles ol slopes
greuler than 35 pereent, und the Supply THeader Project crossing over 24 miles ol

slopes greater than 20 percent, including 1007 1miles of slopes greater than 35

O Burbege v, Fifrs, 4R F. Supp. 897,915 (N, Ala. 1979).
1T DELS at 4-44,
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(cont’d)

pcr{x:nl_lnm Through the course ol construction, “clearing and grading would
remove trees, shrubg, hmsh, roors, and large rocks from the construetion work
area’” and heavy machinery would be used 1o dig a trench Lo a depth of between six
and cight leet,'™ Such disturbance would undoubtedly lead 1o increased risk of
slope failure and inercased sedimentation in waterhadies downstream from the
disturbed area. "%

Despite the steep slopes and highly crodible soils (hat would be traversed by
the Atlantic Coast DPipeline, the Commission concludes that erosion and
scdimentuwion [rom these urcas would be temporarv and localiced with the
implementation of Best Management Practices.”™ The draft LIS does nor,
however. in any way evaluate the effectiveness of. or even discuss in any detail,

the weusures included in those plans. Indeed. site-speeilic plans are not weluded

Tl 8-4, 420,

T g w1 2-32 2-33.

W€ wop e g Pamela C. Dodds, Ph.D.. Licensed Professional Geologist. Assessment OF

The deverse Hydrogeclogeal Dapacts Resuiting From Censiruction OF The Propesed
Avantie Coust Pypete: (n Waest Yorgvme, Foggae, And Neorth Cavadine, March 2007,
included a5 Attachment 53; DELS a1 437 (“Restoring a slope o original contour,
retuming the topsoil, and recstablishing vegetation would not restore a slope (o
vrigial condition. though il may appear so and create a false sense ol seeurity. ACP's
cut=and-Nill construction on steep slopes would result in permanent, ireversible
alterutions of gevlogic conditions.). 7 al 4-36 *The polential fwlue ol ACPs [l
slopes (incloding bacldfill) and resuhing debris flows than [sic] could travel hundreds
or thousands of teet downslope 15 a significant concem of the FS with the pocential o
affect public satetv, resources, and infrastructure on the XT'S lands and now-tederal
lands downslope. However, the Lull scope ol this lill slope hazard is not recognized in
the industrv-specific guidance “Mitigation of Land Movement in Steep and Rugged
Lerrain lor Pipeline Projects™ (INGAA, 2016), which the BIC Team would use 1o
develop mitigation designs Tor ACP (see section 4.1.4.2.).7).

1™ \ee, e.g.. DEIS at 5-2.

395

Companies/Organizations Comments



OILT-Z

COMPANIES/ORGANIZATIONS COMMENTS

CO86 — Southern Environmental Law Center (cont’d)

C086-20
(cont’d)

m he dradl EIS and 1018 not clear 11 those plans have been completed and reviewed
by the Commission. The Commission cither simply agsnmes that the mitigation
measures hat would be included in those plans would successtully minimize
sedimentlation mpacts or delers consideration ol the cllecliveness ol those
measures to a later date. Thus, its analvsis in the draft 118 is thus cither
unsupporled or incomplele and. indeed. conllicls with availuble evidence of the
mpacts ol pipeline construction through arcas of steep slopes and highly erodible
soils.

Studics show thal crosion and sedimentation controls Lor pipelines have been
known to tail under heavy rain events and sedimentation risk i higher under
steeper conditions and near bodies of water. ™™™ ‘There are numerons examples of
significant sedimentation impuels oceurting during pipeline construction despiic
the use of industry-standard erasion and sedimentation controls.

A 42-inch diameter pipeline has never been constructed through the steep,
rugged, highly eradible terrain of the region of the Appalachian Mountains that
would be truversed by the Allantic Coast Pipeline. Ilowever. construction ol much
smaller pipelines in the region has repeatedly resulted in extreme sedimentarion
impacts. For example, in 2006, during construction ol a 20-inch Fast Tennessee
Gas Pipeline in Tagewell and Smyth Countics, Virginia. slopes lailed in two

independent events in [ndian Creek and North Vork [olston River. resulting in a

ME S, ey, Jolmson, Gagnolel. Ralls, wnd Stevens. The Nulure Conservaney,

Naniral Cas Fipeiwes ot 7 (2011) hrtpeowww nature. orgfourimmatives:regions.
northamericawnitedstates/pennsylvania’ng-pipelines pdf.
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C086-20
(cont’d)

hill of several hundreds ol individuals and muluple specics ol cndangercd

mussels, @

The worst sediment problems owviginated not direetly at the stream
crassings, but high in the watershed where small streams transported sediment Lo
the larger streams, Evidence ol the sediment ways detected as [ur as (wo kilometers

downstream of the slips. These impacts ocenrred despite extreme care taken by the

Commission, U8, Fish und Wildlife Service. the Virginia Departmenl of

Conservation and Reercution, und the company 1o cnsure that stale-of-the-art
erasion control measures were in pl ace, '

Similarly, a 2014 Columbia Gas ol Virginia project 1o add a 12-inch pipcling

adjacent to an existing G-inch pipeline aleng Peter's Meuntam near a portion of

the Jefferson National Forest in (riles County, Virginia, led to extreme
sedimentation impaets.’™! This location invelves similar terrain and is very close
to the proposed ronte of the Atlantic Coast Pipeline. [nspection veports by the 1.8,
Lorest Serviee desenibe sediment movement that “looked like a lava flow™ and
note that the inspector had “never seen that much sediment move oft site

FLTE

belore. Much ol the sediment became embedded in a nearby stream.'®"” These

impacts aceurred despite the existonce of eomprehensive erosion control plans,

M See April 10. 2015 Comments of the Sciemific and Technical Committee of Praserve
Craig, Tne. to the TISTIA Torast Serviee, imeloded as Atcachment 54,

10 ‘r{fl

M Lo Dominien Pipeline Monitoring Coalition, Cove Siich - Colianbia Gas, Ghles
Cennty, 170 hupzépipelincupdate orgfease-stud y-no-1.

M2 118, Forest Service Inspection [Reports of Sepl. 5, 2014 and Seplember 15, 2014,
hupzpipelinenplate. org national-forest=pipeline-inspectionsreports:,

L1 K] ‘r(l'
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(cont’d)

implzmantation of Best Management Practices, and weekly inspections by the

1014 A dememsiratod ||._|,. th r.||1ul||

company o ensure poper implemeniation,
below showing massive amaunts of sediment thai ravelled bevond the company’s
installed silt fence amd bvpascsd a divcrsion channe]l, standard  erosion and
sediment contrel practices are not sufficient to protect against damage nssociated

with prpeling constrwstiom o the stcep slopes of this arca.

Flgure XVT{a)y
Setimentation ab Colum bia Cas Site near JelTerson Matiomal Forest
Sowrge: Dominion Fioeline Moo Coalition

B g . R 2
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(cont’d)

Sumilar impacts oceurred i Pennsyvlvania wilh construction of Tennessce Gas

1014
n

Pipeline’s (1GP) 300 Line Projeet. part of the Susqnehenna West Projeet
May of 2010, FERC 1ssued an environmental assessment tor the 300 Line Project,
[inding there would be no signilicunl impacts when TGP crossed streams in
nartheast and north-central Pennsylvania. The Commission relied on TGP’s plan
1o lollow construction guidelines created by the Corps. USDA. NRCS. and (he
Commussion, In uddition, the Commission imposed its own condiions. However,
despite what the Commission believed to be adequate measures. I'GIs
construction violated Pennsylvania Clean Water Law multple limes. The majority
of the project’s complianee reports contained at least one violatien of the project
plans. but the plan was never enforced. "' Whether the plan was inadequate in its
subslance or nadequately enloreed. the end resull 15 the sume: the pipeline’s
stream erossings, which the Commission belioved would canse ne significant
environmental impact, ended up resulting in an S800,000 in a settlement berween

TG and the Pennsylvania DEP '

W Qee Comments of Allegheny Delense Project and Damascus Citicens [lor

Sustainability on Susquchenng West Pipeline Fnvironmental  Asscssment, FERC
Dokl CP15-148-000, iled Apnl 18, 2016 (<Tibrary No. 20160418-53264) af 1317,

WS 1 a 13 16

™ 1 ar 13,
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(cont’d)

The developers ol lhe presenl proposed projects have hkewise cavsed
sedimentation impaets that led to vielations of warer quality standards. Dominion
Transmission. Inc.’s (IY1'1) operations on the (G-15i and T1.-58Y gas pipelines i
West Virginia led 10 slope Lalure at pipeline stream crossing locations during and
post construction,, resulting in harm t streams despite the application of industry-
slandard erosion and sediment control practices. West Virginia Depariment of
LEuviromuent:l Protection mspections docioeoted 2 serics ol 13 locations where
lower slope slippage or landslides along pipeline construction right-of-wavs
introduced sediment into streamy in violaton of state water quality standards.
These violations are documented i a Consent Order that resulted in a tine of more
than $50.600.°"% Indeed, due to the mass movement of soil and failure of
miligation measures, many ol lbe sediment control devices themselves actually
ended up in the streams, as shown in the photos helow from WVIDIEP s Consent

Order, ™

"% WVDEP Consent Order No. 2078, October 1, 2014, hitp:iwwew.dep.wy. govepio
Documents/Seulements®o20ad?0200rders: DOMINION 2020 TRANSMIS STON®20INC,
puil".

™% i ar 13,
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CO86-20 Floure XVI{h)
(cont’d)

Provin & N 3WRRRTTY WADC 4112717 Rat kit B Flume pps, sand bags snd slip rabersln shea

Flgure XVTic)

Prode 4 WAl 0F 525" 30° 35 20 Sgdieerd blanbulin Salte Aun.
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The LY. lercst Seovice oo owultizle submissicus e the Loulnuissica aes
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CO86 — Southern Environmental Law Center (cont’d)

C086-20
(cont’d)
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CO86 — Southern Environmental Law Center (cont’d)

CO86-20
(cont’d)

There 15 no ratonal disinelion that would allow the Commission 1o assess the
impacts associated with constructiom throngh these sensitive arcas on non-federal
land withoul obtaining the same information that is required lor Foresl Service
lunds, The Commission’s Lailure lo adequately assess and disclose these potential
impacts for the entire route of the Aflantic Coast Pipeline and Supply 1lcader
Project in the dralt EIS violates NEPA.

The  sedimentation  modelling  perlormed by Downstrenmn  Strategics
underscores the importance of requiring an evidence-based demonstration of the
cllcctiveness ol proposed  mitgation measurss. That analvsis  shows  that
sedimentation impaets in high nsk arcas would be substantial oven with
maoderatelv successful BMU%s. Downstream Strategies looked at two high risk areas
and used computer models o prediet the change in sedimentation that would oceur
dne to construction of the Atlantic Coast Pipeline. The madelling for Turkevpen
Creck in Lewis County, West Virgmia, shows that. cven assuming that best
management practices would reduce sedimentation associated with construction
by 75 pervent. sedimentation would nonciheless increase by 805 percent.'*** For
lalls Ron in Nelsom Connty, Virginia. sedimentarion would increase by 9.057
percent  aver baseline levels during construction, assuming 75 percent

1225

elleeliveness ol BMPs, The Commission, however, cannol know the exient o

which Atlantic’s proposed measures would be successtul because it has not

151 See Downstream $1 rdegics Report, supra note 995,

" 1
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CO86 — Southern Environmental Law Center (cont’d)

C086-20
(cont’d)
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CO86 — Southern Environmental Law Center (cont’d)

C086-20
(cont’d)
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CO86 — Southern Environmental Law Center (cont’d)

CO86-21

F. The draft FIS lails to :

ol anb<tantial s ulunnes of excess spoil froon ridgeline constrnclion.

Ivee inpects associated with e creation
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CO86-21

As stated in section 4.2.3, excess rock would be hauled off to an approved
disposal location or used as beneficial reuse, per landowner or land
management agency approval and as required by applicable permits.

Atlantic and DETI are required to obtain the appropriate permits and
authorizations for areas needed to construct and operate the project.
However, FERC notes that there are commercial areas where permits have
been obtained by the owner/operator for an activity or as a resource needed
for the project. These include existing, previously approved spoil and rock
disposal locations. These areas function as such regardless of a proposed
project, have been approved for their use by the state or county
authority(ies), and are independent of FERC approval.

The impacts associated with all vehicle use during construction, including
trucks that may haul excess spoil to offsite locations, are described in
section 4.9.6.
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CO86 — Southern Environmental Law Center (cont’d)

C086-21
(cont’d)

would be suseeplible o [ailure in the shor-term or long-term. In
addinen, the swelled volome of mulenal may creale excess
excavatiom that would need to he hanled to a snitable disposal sire. In
wddinon, e pling of e excavated matenal on the excavated
ridgetop i an eflort (o reslore the ndgelop could result in failure of
the fill (backfill) slope in the short-term or long-term. 1031
A signilicant portion of the route of the Atlantic Coast Pipeling lollows ridgelines
and wonld thus be expected to ercate this excess spoil, '

Engineering lirm RESPEC performed a spoil balance analvsis for ridgeline
construction on the Atluntic Coust Pipeline on a per lool busis, For steeply sloping
ndgelines (lhose greuter than 20 pereenl), 6.3 cubic vards ol exeess spoil would be
created per foot of pipeline corrdor. For ridgelines with slopes less than 20
percent. lhe excess spoil volume would he 7.6 cubic vards per [oot '™ RESPEC
perlormed u case study upplving these Lactors 1o a two-mile streich ol ndgeline
construction between Atlantic Coast Pipeline mileposts 96 and 98. Construction
along just this two mile siretch would create over 130,000 cubic vards ol excess
spoll that would need 1o be disposed ol oll=site.' ™ Construction of the entire

Atlantic Coast Pipeline could thus be expected to generate several million vards of

excess spoil that would need 1o be disposed ol ofl-site.

" RIS at 4-36; sec aiso RESPRC Report, sitpra note 1030, at 13,

1022 G DKL a1 4-31 (“The proposed pipelines have heen cited fo maximize ridpeling
construction,”), i ar 4-35 (noting Mhat 82 percent ol the ACY route in the GWXF [ollows
ridgelines), . al 4=3% (noting thut 63 pereent of the ACP roule in the GWKF Tollows
ridgelines).

1 RESPEC Report, supra note 1030, 31 10,

" 1 ar 12,
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CO86 — Southern Environmental Law Center (cont’d)

CO86-21
(cont’d)

The mage below depiets the case study cormdor outlined in red and the arca
that would he needed to safolv dispose of the exeess spoil from just this streteh of
censtruction outlined m blue. I'he excess spoil disposal trom just this strelch

. . . 1635
would require approximately 7 acres ol land.

Thus, disposal ol the exeess
material ereated by ridgeline construction along the entire length of the Atlantic
Coast Pipeline and Supply Header Project corridors would reguire spoil deposition

on hundreds or even (housunds ol aeres ol luod, with attendant impacts 0 water

quality,'#

iz, 30 CORR. § TRIL3S ipreseribing the plamming and precautions necessary 1o
minimize imy 1l and aguadic ecosysiems [rom spoil disposal associated
with surface coal mining).

409
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CO86 — Southern Environmental Law Center (cont’d)

VCLI-Z

CO86-21 Flgure X vijd)
(cont’d) RESPEC Ridgedine Case Stody Deplotlon

Although the Cormmdsgion in the dralt ETS generdly acknowledszes thal cacess
apoil would necd to be “hanled ro a mitable dispozal site,” it dees not disclose
whether sullicien, suiable dispoeal siles gae avialable, mwdyae the gt ol e
thomznds of dinp trsek tipe thar wcald be required ro lanl the axcess spoil, o
agsess e mpeets 1 sullfcent ell-mte dosposul loculions e ool wvadible, A
WEZSPLC notes. “a spail relocarion plan will be requirad o properly dispoea of the
muslerial gl by omesile o of T Bewse e Comeeisson. s Galed oo amnal vee e
arifical irene of avcers apoil disporal in any maaningfil vy, the draft BT5 does

Tt gatisfy NET' A,

M g b 13,
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CO86 — Southern Environmental Law Center (cont’d)
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CO86 — Southern Environmental Law Center (cont’d)

CERTIFICATE OF SERVICE

I hereby certify that T have on April 6, 2017, caused the foregoing document to
be served upon each person designated on the official service list compiled by the

Secrelary in s proceeding.

/s/ Gregory Buppert
Gregory Buppert

On behalf of Conservation Groups

The attachments to this letter have been reviewed by FERC staff and can be found on the FERC
eLibrary site under FERC Accession No20170406-5347.
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