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ACTION: Order Amending Regulation •. 

aUMMARY: The Federal Energy 
Resulatory Commi.sion {CommiSllion} 
hereby adopt. an order amending 
regulation •. The Order amends I 292.206 
of the Commi"ioo'. niles which 
elt.bUlhes the ownerlhip criteria for 
qualifying faciliti". The Order enables 
certain "electric utilities" which are not 
''primarily engaged in the generation or 
lale of electric energy" to own up to 100 
percent of a qualifying facility . 
UP"ICTIYE DAn: January ~ 1981. 

~R nlRTHER INFORMATION CONTACT: 

Glenn Berger. Office of the General 
Counsel, Federal Energy Regulatory 
Commission. 825 North Capitol 
Street. NE.. Washington. D.C. 20426 
(lOZ) 357-8033 
0' 

Michael Kessler. Office of the General 
Counsel. Federal Energy Regulatory 
Commission. 0':5 North Capitol 
Street. NE., Washington. O.C. 20426 
(lO2) 357-8033 

The Federal Energy Resulatory 
Commission (Commission) has the 
authority to certify small power 
production and cogeneration faciliti es as 
qualifying facilities. punuanl.to 
I Z92.Z07 of the Commission's niles. 
Qualifying status exempts qualifying 
facilities from regulation under certain 
provisions of the Federal Power Act 
{FPA}, , [rom regulation under the Public 

• tl C.F.R. I 2$UOl. 
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Utility Holding Company Act 0(1935 
(PUHCA)t and from certain slale law 
and regulation J and allow. IUch 
facilities 10 obtain the "avoided cost" 
rate (or power purchased by an electric 
utility. 

Recent applications to the 
Commission by persons seeking 
qualifying status have raised the Issue of 
whether the 50 percent ownership 
restriction for electric utilities other than 
those generating power lolely from 
cogeneration or small power production. 
established in I 292.206(b) of the 
Commission', rules. ~ consislent with 
the general rule. of ownership 
established in 'section 201 of the Public 
Utility Regulatory Policies Act (PURPAj 
and § 292.206(8) of the Commission', 
rules. 

Secllon 3(22) of the FPA, .. amended 
by section 201 of PURPA. broad1y 
defines an "electric utility" al "any 
penon or State which sells electric 
enel'8Y". Section 3(17)(ClIii} oC the FPA. 
8S amended by section 201 of PURPA. 
requires that a quaU[ying facility be 
"owned by a person not primarily 
engaged in the generation or lale of 
electric power (other than electric power 
6ole/y from cogeneration facilities or 
small power production facilitiel)" 
(emr.hasis added). This requirement il 
imp emented in t 29Z.206(a} of the 
Commilsion's~ Section 292.206(b) 
of the Commission ii-rule .. provide .. 
inter olia. that a fadIity or which an 
electric utility or utilities, or an -electric 
utility holding company or companies, 
or any combination thereof, owns more 
than 50 percent of the equity intere.t 
cannot obtain qualifying status. 

Thu., a cogeneration or small power 
production facility of which an electric 
utility or utilities, or aD electric utility 
holding company or companies, or any 
combination thereof, owns more than 50 
percent of the equity interest. can be a 
qualifying facility only if all of the 
power gererated and sold by the parent 
utility or holding company is generated 
rrom cogeneration or small power 
production facilities , 

Section 29Z.206{b) of the 
Commission's rules also provides that: 

If a whoUy or partially owned ,ub,idiary or 
an electric utility or electric utility holding 
compan)' hal an ownel'1lrup intern ! or a 
r"cility, the lubsidlary', ownenhip inle~lt 
Ihall be coneidered al owneflhip by an 
electric utility or electric utility holdilll 
compADy, 

In determining whether a facility is 
o,",'Tled by an electric utility or ~n 

"'Id • 25IZ.6OZ{bJ. 
"/d. I ZSl2..eo2IcJ. 

electriclltility holding comp¥ny. the 
Commission looks "upstream" to the 
parent company of a subsidiary which 
owns a cogeneration or smaH power 
production facility 

The COmmission has recognized that 
the ownership restrictions for gualifying 
facilities in the original rule were overly 
strict in certain respect •. 1D particular, In 
Order Nol. 70-B t aDd 7D-C.· the 
CommilSlon recognized that "certaiD 
companies which are not 'primarily 
engaged In the generation or sale of 
electric power' may neverthelelS be 
classified as 'electric utilities' or 'electric 
utility holding companie.· ... 

The ComminioD is aware of two 
casel in which a company would 
presently be defined as an "electric 
utility" UDder the FPA but should not be 
considered to be "primarily engased In 
the generation or sale of electric power" 
for purposes of ownership of a 
qualifying facility. 

The Comml .. ion wj.ll permit 
otherwise eligible cogeneration and 
small power production facilities owned 
by these types of companies to be 
qualifying facilities. However, the FPA 
requires that the Commission regulate 
any wholesale sales of power in 
interstate commerce where the power il 
generated £rom sources other than 
cogeneration or small power production 
facilities.' Only if a company can show 
that all of its wholesale power sales are 
from cogeneration or small power 
production facilities will such sales be 
exempt from regulation under the FPA. 

CASE lA-Exempt Electric Utility 
Holding Compony 

The first type of case involves 8 

parent and subsidiary compan.r . 
'45 F'R!2?78 ( ......... 8. 1911J1. 
'45 fR 66787 [Ocl. 8..1lIII01. 
In thaI order, the Conuniulon amend.d III 

~Iatlo ... to ud\lde from the definItion of 
~ele<;\ric utility holdins company'" any_veta 
complny which iI uempt b~' naI, 01" ardeT of the 
SEC punuant to .eeti .... , 3['H3J or 3[a)[5) of the 
Publit Utility Holdi", Compll\)' "'cl or 1935. 

The Commlulon ~ .. on~d thU 
_ determination by the SEC thaI In ek:c:tric utility 

holdi,., company il e.empt .. allCh und ... lither 
Hction 3{.J[3) 0' 3(1)[5J of PUHC ... utilfin til. 
fe'qui~menl that a qualifyina ra.::llily .... y og!"'be 
o,"""ed by a pcnon primarily en"lcd In tha 
lener.lion or nle or eleclrlc power. 

'The SlIle lulhoril ;85 may .tm tetulalf I n)l 
tel.il ... le, ",.de b)' a compan)' , tetI"rdlep of lhe 
compan~" , .bll;l) 10 own qu.urJllni lacililiK, and 
~s.rdln5 of '""'helher Ihe .,lellll .. made from 
qu~hfying facUlllel. 

= 

ownenhip .ituatioD. 'In 1hl. ca.e. the 
company which Ownl t!I. small power 
production facility ar cogeneration 
facnlty il also a .ubsidiary of an exempt 
electric utility bolding company. 

In Order No. 7O-C' the Commission 
detennined that electric utility holding 
-wmpanies that are exempt as such 
pursuant to either section 3{a)(3) or 
3(a)(5J of the Public Utility Holdiqg 
Company Act (PUHCA) will not be 
subject to the 50 percent ownership 
restriction.'Thul. a cogeneration or 
.mall power production facility which is 
di.recl!y owned by an exempt electric 
utility holdins co~pany can be JI 

quallfyingfacWty. 
The Commlllion believe. that it 

would be inconsistent not to allow a 
lubsldiary electric utility to do directly 
",-hat U. exemptopa.rent company can do 
indirectly. Thut, a lubsidiary of 8 

PUHCA section 3(a)(3} or 3(8)(5) exempt 
electric utility holding company will be 
allowed to own 100 percent of. 
qualifying facility whether or not the 
subsidiary Is ''primarily engaged in the 
generation or sale of electric power." 

CASE IB-Registered Electric Utility 
Ho7ding Company 

Unde:r the rule stated above, if (he 
parent company 'is an exempt electric 
utility holding company, any subsidiary 
of such a company may own 100 percent 
of a facility without disqualification. In 
the caae of a parent company which is a 
registered electric utility holding 
company, t ZSZ-206{b) of the 
Commission', rules prohibils a facility, 

·of which the parent owns more than SO 
percent. from obtaining quali£ylng 
'tatus, For the purpose of determining 
the ownership of I; facility , I ZS.2...206(b} 
of the Commission's rulel requires. that 
the Commission look upstream to a 
parent electric utility or electric utility 
holding company. Thus. a facility, of 
which I; subsidiary of a registered 
electric utility halding company Ownl 
more than 50 percent, cannot obtain 
qualifying status, 

CASE 2-Exempt Electric Wilily 
The second case is, Similarly, a two­

level ownership situation, In this case, 
however, the sub.ldiary is an "electric 

'45 FR86787 [Oct.l. 1MOl. 
'Under I Z82..ZOZ(n) of the eo ........ iffion·, ruIet. 

such c:.omplni,. ~ no, conaickrTd to be "eleclric 
utllil)l hc>ldina companin.~ 
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utility" pursuant to section 3(22) of the 
FPA but has been declared by the SEC 
not to be an "electric utility" pursuant to 
section 2(a)(3)(A) of PUHCA. 

Section Z{e)(3) of PUHCA defines an 
electric ulilily company a8 "any 
company which owns or operate. 
facilities used for the generation, 
transmission. or distribution of electric 
energy for lale." 'This seclion of 
PUHCA also provides that the SEC: 
,hall by order declare I company operatirll 
any IUch faeilille. nol 10 be In electric utility 
company if the Commission find. that (A) 
IUch company i, primarily enslged In one or 
more bUlineflei other than the bUline .. of 
an electric utility company, and by rellon of 
the Imall amount of electric energy .old by 
lucb company it I. nol neteuary in the 
public interelt or for the protection of 
lnve.tou or conl umtl1l that .uch company be 
con.idered In electric utility compuy." 

The SEC may order such exclu.lon 
either by rule (where the company fall. 
below certain de minimufl .tandard.) or 
on a ca.e·by-c:ase basi.. . 

In thl. case, the Commission believe. 
that 8 facility owned 100 percent by 
• uch a .ub.idiary should be allowed to 
obtain qualifying statuI. The statuto!,), 
atandard for exclusion of the subsidiary 
company from the "definition of "electric 
ullllly" under PUHCA is Identical to the 
ownership requirementl expresled in 
teetiORt 17(C)(iiland 18(BJ(ii) of the 
FPA. Both Itatutes rtquire that the 
company not be primarily engaged In 
the seneration or sale of electric power. 

Thus, exclulion under section 
2(a)(3J(A) of PUHCA meanl that. 
sublidiary company within a holdins 
company Iyslem Is not an "electric 
utility" for purposes of the ownership 
reltriction established In I 292.206(b) of 

. the Commlasion'l rulel. Therefore, a 
facility owned 100 perunt by sueb a 
subsidiary company may obtain 
qualifyina Itatus. 

The Commission noles that on May 
19,1980. Elizabethl"wn C .. Company 
med a Petition for Review of Order No. 
70 and of the Commission', Order on 
.Rehearlns of Order Nos. 69 and 70 In the 
United Statel Court' of Appeals for the 
Dlltrict of Columbia Circuit. On June 30, 
1980. the Commission filed with the 
court the Certificate of Record in Ueu of 
Record. Under ,ection 313{bJ of the 
Federal Power Act, the Court h .. 
exclusive jurildiction to modify thOle 

orders. Accordingly, this order Is Issued 
.ublect to the courts permission. 

The Commilsion notes that seven) 
applications for certification .. a 
qualifying .mall power production 

"15 U.S-C.I "'bCs~ 
"Id. . 

racility or cogeneration facility are 
pending before the Commission. AI a 
relult of the amendment. to the rules in 
this Order. the pending applications may 
obtain qualifying stalus. The 
Commission believel It la in the public 
intereat to i8lue the certification of 
qualifying Itatua .. loon as possible .0 
the applicants may besin to produce 
power which will help the nation reduce 
its dependence on Imported oil. For this 
reason, the Commission finds good. 
cause to waive the 30 day requirement 
set forth in 5 U.S.C. I 5S3(dland to make 
this rule effective on January 28, 1981. 

The Conunlsslon Ordera 

Section 292.206 I. amended as .et 
forth below effective January 28, 1981, 
for the reasons .et forth below, 

(Public Utility Regulatory PoUciel Act of 
1978, 18 U.S.c. 1 2801 fit. 'fIq.: Enefl)' Supply 
and Environmental Coordination Act, 15 
U.S.c. I m aL .e-q.: Federal Power Act, •• 
amended. 18 US.c. • '192 flL 'fIq.: Department 
of Energy O'1lanlution Act, 42 U.S.c. 11101 
fll. 'fIq.: £.0. 120d9. 3 CFR 142 (111?8)) . 

In consideration of the foregoing, the 
Commission am~nds Part 292 of Chapter 
1. Title 18, Code of Federal Regulation., 
as ael forth below, effective January 28, 
1981. 

By the Conuni .. ioll. 

KaD!MItb F. Plumb. 

5ecTelory. 

Section 292.206 Is amended by adding 
8 new paragraph (c) to read a. follow.: 

f 212.201 Ownership crltllt'la. 
• • • • • 

(c] Exceptions. For purposes of this 
section a company .haU not be 
considered to be an "electric utility" 
company illt: 

(1) Is 8 subsidiary of an electric utility 
holding company which ia exempt by 
rule or order adopted or luued pursuant 
to .ection 3(aJ(3l or 3(a)(5) of the Public 
Utility Holding Company Act of 1935. 15 
U.S.C. 79c(a)(3), 19c(~)(5); or 

(2) Is declared not to be an electric 
utility company by rule or order of the 
Securities' and Exchange Commiuion 
pursuant to .ection 2(a)(3)(A) of the 
Public Utility Holding Company Act of 
1935.15 U.S.C. 79b{a)(3)(A). 

Int Doc. .. -4U7I'i!H ...-t: I:U_J 

MUNG COOl 141CJ-11..11 




