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18 CFR Part 292

[Docket No. RM81-2; Order No. 135]

Eligibility, Rates, and Exemptions for
Qualifying and Utility-Owned
Geothermal Small Power Production
Facilities

Issued: March 23, 1981.

AGENCY: Federal Energy Regulatory
Commission.

acTioN: Final rule.

suMMARY: The Federal Energy
Regulatory Commission hereby adopts a
final rulemaking regarding eligibility,
rates, and exemptions for qualifying and
utility-owned geothermal small power
production facilities. The Order
implements the Energy Security Act
amendments to the Federal Power Act-
and the Public Utility Regulatory
Policies Act of 1978 concerning
geothermal small power production
facilities by amending Part 292 of the
Commission's rules. Except with respect
to the Public Utility Holding Company
Act, this rulemaking implements the
Energy Security Act amendments, only
as they relate to geothermal small power
production facilities of which a utility
own less than 50 percent.

EFFECTIVE DATE: May 1, 1961.

FOR FURTHER INFORMATION CONTACT:
Glenn Berger, Office of the General
Counsel, 825 North Capitol Street NE.,
Washington, D.C. 20426, (202) 357-8033,
or

Michael Kessler, Office of the General
Counsel, 825 North Capitol Street NE.,
Washington, D.C. 20426, (202) 357-8033.

SUPPLEMENTARY INFORMATION:

In the matter of small power
production and cogeneration facilities—
eligibility, rates, and exemptions for
qualifying and utility-owned geothermal
small power production facilities.

On November 6, 1980, the Federal
Energy Regulatory Commission
(Commission) issued a Notice of
Proposed Rulemaking (NOPR) ! which
proposed rules to implement section 643
of the Energy Security Act of 1980
(ESA).2 The ESA amended the Federal
Power Act (EPA) and the Public Utility
Regulatory Policies Act of 1978 (PURPA)
by adding provisions relating to
geothermal small power production.
Except with respect to the Public Utility
Holding Company Act (PUHCA) (15
U.S.C. 79), this rulemaking implements
the ESA amendments only as they relate
to geothermal small power production
facilities of which a utility owns less
than 50 percent. The ESA amendments

relating to utility-owned geothermal
small power production facilities will be
the subject of a subsequent rulemaking.

I. Background

Section 201 of PURPA authorizes the
Commission to prescribe rules under
which small power production facilities
and cogeneration facilities can obtain
“qualifying” status and thus become
eligible for the rates and exemptions set
forth in the Commission’s rules
implementing sections 201 and 210 of
PURPA.? Section 643(a) of the ESA is
intended to clarify the authority of the
Commission to classify geothermal
resources as a “primary energy source”
for the purpose of eligibility as a
qualifying small power production
facility under section 3(17)(A) of the
FPA, as amended by section 201 of
PURPA. ¢ .

Section 643(b) of ESA contains three
amendments to section 210 of PURPA.
Subsection 843(b)(1) amends section
210(a) of PURPA. Section 210(a) requires
the Commission to prescribe rules
necessary to encourage cogeneration
and small power production. The ESA
amendment to this section requires the
Commission to prescribe rules to
encourage "geothermal small power
production facilities of not more than 80
megawatts capacity.”

Section 643(b)(2) of ESA amends
section 210(e)(1) of PURPA to authorize
the Commission to exempt "geothermal
small power production facilities of not
more than 80 megawatts capacity” from
the FPA, the PUHCA, and State laws
and regulations respecting the rates or
the financial or organizational
regulation of electric utilities, if the
Commission determines such exemption
is necessary to encourage cogeneration
and small power production. Under this
amendment, the Commission's
exemptive authority is no longer limited
to "qualifying” geothermal small power
production facilities. Therefore, the
Commission may exempt utility-owned

145 FR 74934 (1980).

?Pub. L. No. 96-294, 94 Stal. 611 (1980).

*Order No. 69, 45 FR 12214 (Feb. 25, 1980). Order
No. 70, 45 FR 17859 [Mar. 20, 1980),

*It is the Commission's position that, even before
the ESA amendments, geothermal [acilities were
eligible for qualification as small power production
facilities. This view is based on the legislative
history of PURPA. 125 Cong. Rec. §. 17806 (daily ed.
Oclober 8, 1978) (remarks of Senators Durkin and
Jackson). The conference reporl of the ESA
indicates that the legislation does not intend “to
cas! the FERC's present regulations under section
3(17) into doubt by reason of this umendment.”

S. Rep. No. 96-824, 86th Cong.. 2nd Sess. 312 (1980).
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(2) By any company 50 percent or
more of the outstanding voting securities
of which of which are directly or
indirectly owned, controlled, or held
with power to vote by an electric utility,
electric utility holding company, or any
combination thereof.

3. Section 292.601 is revised to read as
follows:

§ 292.601 Exemption to qualifying
facilities from the Federal Power Act.

(a) Applicability. This section applies
to qualifying facilities, other than those
described in paragraph (b).

(b) Exclusion. This section does not
apply to a qualifying small power
production facility with a power
production capacity which exceeds 30
megawatts, if such facility uses any
primary energy source other than
geothermal resources.

(c) General rule. Any qualifying
facility described in paragraph (a) shall
be exempt from all sections of the
Federal Power Act, except:

(1) Section 1-18, and 21-30;

(2) Sections 202(c), 210, 211, and 212;

(3) Sections 305(c); and

(4) Any necessary enforcement
provision of Part Ill with regard to the
sections listed in paragraphs (c)(1), (2)
and (3) of this section.

4. Section 292.602 is amended by
revising paragraph (b) to read as
follows:

§ 202.602 Exemption to qualifying
faciiities from the Public Utility Holding
Company Act and certain State law and
regulation.

(b) Exemption from the Public Utility
Holding Company Act of 1935. A
qualifying facility described in
paragraph (a) or a utility geothermal
small power production facility shall not
be considered to be an “electric utility
company" as defined in section 2(a)(3)
of the Public Utility Holding Company
Act of 1935, 15 U.S.C. 79b(a)(3).
|FR Doc. 518494 Filed 3-27-81: 8:45 am|
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