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1.
On October 25, 2012, ISO New England Inc. (ISO-NE) and the PTO
Administrative Committee 1 (together, the Filing Parties) submitted, pursuant to section
206 of the Federal Power Act (FPA), 2 revisions to sections I and II of the ISO-NE Open
Access Transmission Tariff (OATT) and the Transmission Operating Agreement (TOA)
to comply with the local and regional transmission planning and cost allocation

1

The PTO Administrative Committee states that it joins this filing on behalf of the
Participating Transmission Owners (referred to as incumbent transmission owners) in
New England. The transmission owners who voted in favor of the filing are: Bangor
Hydro-Electric Company; NSTAR Electric & Gas Corporation; Central Maine Power
Company; Maine Electric Power Corporation; New England Power Company d/b/a
National Grid; Northeast Utilities Service Company on behalf of its affiliates; The
Connecticut Light and Power Company, Western Massachusetts Electric Company,
Public Service Company of New Hampshire, Holyoke Power and Electric Company and
Holyoke Water Power Company; The United Illuminating Company; Vermont Electric
Power Company, Inc.; and Vermont Transco, LLC. The transmission owners who voted
in favor of the filing are also joining this filing individually. New Hampshire
Transmission, LLC did not join the transmission owners in the filing.
2

16 U.S.C. § 824e (2006).
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requirements of Order No. 1000. 3 In this order, we accept the Filing Parties’ compliance
filing, subject to further compliance filings, as discussed below.
I.

Background

2.
In Order No. 1000, the Commission amended the transmission planning and cost
allocation requirements of Order No. 890 4 to ensure that Commission-jurisdictional
services are provided at just and reasonable rates and on a basis that is just and reasonable
and not unduly discriminatory or preferential. Order No. 1000’s transmission planning
reforms require that each public utility transmission provider: (1) participate in a
regional transmission planning process that produces a regional transmission plan;
(2) amend its OATT to describe procedures for the consideration of transmission needs
driven by public policy requirements established by local, state, or federal laws or
regulations in the local and regional transmission planning processes; (3) remove federal
rights of first refusal from Commission-jurisdictional tariffs and agreements for certain
new transmission facilities; and (4) improve coordination between neighboring
transmission planning regions for new interregional transmission facilities.
3.
Order No. 1000’s cost allocation reforms require that each public utility
transmission provider participate in a regional transmission planning process that has:
(1) a regional cost allocation method or methods for the cost of new transmission
facilities selected in a regional transmission plan for purposes of cost allocation and
(2) an interregional cost allocation method or methods for the cost of new transmission
facilities that are located in two neighboring transmission planning regions and are jointly
evaluated by the two regions in the interregional transmission coordination procedures
required by Order No. 1000. Order No. 1000 also requires that each cost allocation
method satisfy six cost allocation principles.
4.
The Commission acknowledged in Order No. 1000 that each transmission
planning region has unique characteristics, and, therefore, Order No. 1000 accords
3

Transmission Planning and Cost Allocation by Transmission Owning and
Operating Public Utilities, Order No. 1000, FERC Stats. & Regs. ¶ 31,323 (2011), order
on reh’g, Order No. 1000-A, 139 FERC ¶ 61,132, order on reh’g, Order No. 1000-B,
141 FERC ¶ 61,044 (2012).
4

Preventing Undue Discrimination and Preference in Transmission Service,
Order No. 890, FERC Stats. & Regs. ¶ 31,241, order on reh’g, Order No. 890-A, FERC
Stats. & Regs. ¶ 31,261 (2007), order on reh’g, Order No. 890-B, 123 FERC ¶ 61,299
(2008), order on reh’g, Order No. 890-C, 126 FERC ¶ 61,228, order on clarification,
Order No. 890-D, 129 FERC ¶ 61,126 (2009).
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transmission planning regions significant flexibility to tailor regional transmission
planning and cost allocation processes to accommodate regional differences. 5 Order
No. 1000 does not prescribe the exact manner in which public utility transmission
providers must fulfill the regional transmission planning requirements. 6 Similarly,
because the Commission did not want to prescribe a uniform method of cost allocation
for every transmission planning region, Order No. 1000 adopts the use of cost allocation
principles. 7 The Commission stated that it was acting to identify a minimum set of
requirements that must be met to ensure that all transmission planning processes and cost
allocation mechanisms subject to its jurisdiction result in Commission-jurisdictional
services being provided at rates, terms and conditions that are just and reasonable and not
unduly discriminatory or preferential, and it acknowledged that public utility
transmission providers in some regions may already meet or exceed some requirements
of Order No. 1000. 8
II.

Compliance Filing

5.
On October 25, 2012, the Filing Parties proposed revisions to sections I and II of
the ISO-NE OATT and to the TOA. The Filing Parties state that they are filing the
changes to the OATT in Docket No. ER13-193-000, and the changes to the TOA in a
separate docket, Docket No. ER13-196-000. With respect to the regional transmission
planning process, the Filing Parties submit two alternative proposals; the “primary
process” or Primary Version, based on their current planning process, and the “secondary
process” or Secondary Version, based on Order No. 1000’s directives mandating removal
of all federal rights of first refusal. In support of the Primary Version, the Filing Parties
raise arguments relating to Mobile-Sierra treatment pertaining to certain provisions in
their current regional transmission planning process. 9 They seek an effective date of
sixty days after a Commission order accepting the Primary Version of their filing. 10 In
5

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 61.

6

Id. P 157.

7

Id. P 604.

8

Id. P 13.

9

See Order No. 1000-A, 139 FERC ¶ 61,132 at P 389 (“As the Commission
explained in Order No. 1000, a public utility transmission provider that considers its
contract to be protected by a Mobile-Sierra provision may present its arguments as part of
its compliance filing.”).
10

Filing Parties Transmittal at 72.
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case the Filing Parties’ Mobile-Sierra arguments are unsuccessful, they submitted the
Secondary Version in compliance with Order No. 1000. In this order, all references to
the Filing Parties’ proposal and OATT revisions are to this Secondary Version, unless
otherwise specifically noted. 11
6.
The Filing Parties request that the Commission consolidate the proceedings in
Docket Nos. ER13-193-000 and ER13-196-000. 12
III.

Notice of Filing and Responsive Pleadings

7.
Notice of the Filing Parties’ filing was published in the Federal Register, 77 Fed.
Reg. 66,820 (2012), with interventions and protests due on or before December 12, 2012.
Listings of intervenors can be found in Appendix A; commenters and protestors in
Appendix B; and those entities filing answers in Appendix C.
IV.

Discussion
A.

Procedural Matters

8.
Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure,
18 C.F.R. § 385.214 (2012), the notices of intervention and timely, unopposed motions to
intervene serve to make the entities that filed them parties to this proceeding. 13
9.
Rule 213(a)(2) of the Commission’s Rules of Practice and Procedure, 18 C.F.R.
§ 385.213(a)(2) (2012), prohibits an answer to a protest or an answer unless otherwise
11

We note whether each citation to ISO-NE’s OATT comes from the Primary
or the Secondary Version.
12

Filing Parties October 26, 2012 Motion to Consolidate (explaining that the
two parts of the compliance filing were intended by the Filing Parties to be a single
compliance submission but that the two-part filing was necessitated by the technical
limitations associated with the Commission’s eTariff system).
13

NEPOOL submitted in its comments what it calls an “alternative proposal” that
it asks the Commission to direct the Filing Parties to adopt instead of the proposal
submitted in the Filing Parties’ compliance filing. Although we refer to NEPOOL's
submittal as the "NEPOOL proposal" throughout this order, consistent with the
terminology used by NEPOOL, this submittal is appropriately considered comments. We
note that NEPOOL is not subject to the requirements of Order No. 1000 and, therefore,
we will not evaluate NEPOOL's proposal as an alternative compliance filing.
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ordered by the decisional authority. We accept the answers filed in this proceeding
because they have provided information that assisted us in our decision-making process.
10.
We deny the Filing Parties’ request to consolidate Docket Nos. ER13-193-000 and
ER13-196-000. The Commission’s policy is to consolidate matters only if a trial-type
evidentiary hearing is required to resolve common issues of law and fact and
consolidation will ultimately result in greater administrative efficiency. 14 Although there
are common issues of law and fact in the two proceedings, we do not believe
consolidating these proceedings would achieve greater administrative efficiency because
the issues in each proceeding can be resolved and have been resolved in this order based
on the written record without need for an evidentiary hearing. 15
B.

Substantive Matters

11.
We find that Filing Parties’ compliance filing, with certain modifications, and with
the exception of the Filing Parties’ proposal to retain a federal right of first refusal and
certain revisions related to the public policy process, partially complies with the
obligations relating to regional transmission planning and cost allocation requirements
imposed by Order No. 1000. Because we reject the claim of Mobile-Sierra protection for
a right of first refusal in the TOA, we reject the Filing Parties’ Primary Version.
Accordingly, we accept the Filing Parties’ Secondary Version, subject to a further
compliance filing, as discussed below. ISO-NE states that significant time will be
required to implement the revised planning process so as to ensure that continuing work
is not abandoned and system reliability put on hold. 16 We direct the Filing Parties to
submit a compliance filing within 120 days of the date of the issuance of this order,
requesting an appropriate effective date to coincide with the beginning of an ISO-NE
planning cycle, and providing further information regarding ISO-NE’s transition to the
revised regional transmission planning process.

14

See Southern Cal. Edison Co., 129 FERC ¶ 61304, at P 26 (2009), amended by
130 FERC ¶ 61,092 (2010); Midcontinent Express Pipeline LLC, 124 FERC ¶ 61,089, at
P 27 (2008), order on reh’g, 127 FERC ¶ 61,164 (2009), order on remand, 134 FERC
¶ 61,155, reh’g denied, 136 FERC ¶ 61,222 (2011); Startrans IO, L.L.C., 122 FERC
¶ 61,253, at P 25 (2008).
15

See Southern Cal. Edison Co., 129 FERC ¶ 61304 at P 26; Columbia Gulf
Trans. Co., 139 FERC ¶ 61236, at P 20 (2012) (citing El Paso Natural Gas Co., 136
FERC ¶ 61,180, at P 28 (2011)).
16

ISO-NE January 18, 2013 Answer at 85.
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Regional Transmission Planning Requirements

12.
Order No. 1000 requires each public utility transmission provider to participate in
a regional transmission planning process that complies with the identified transmission
planning principles of Order No. 890 and that, in consultation with stakeholders, results
in the development of a regional transmission plan. 17 The regional transmission plan will
identify transmission facilities that meet the region’s reliability, economic, and Public
Policy Requirements-related 18 needs more efficiently or cost-effectively than solutions
identified by individual public utility transmission providers in their local transmission
planning processes. 19 A primary objective of the reforms in Order No. 1000 is to ensure
that transmission planning processes at the regional level consider and evaluate, on a nondiscriminatory basis, possible transmission alternatives and produce a transmission plan
that can meet a transmission planning region’s needs more efficiently and costeffectively. 20
a.

Transmission Planning Region

13.
Order No. 1000 specifies that a transmission planning region is one in which
public utility transmission providers, in consultation with stakeholders and affected
states, have agreed to participate for purposes of regional transmission planning and
development of a single regional transmission plan. 21 The scope of a transmission
planning region should be governed by the integrated nature of the regional power grid
and the particular reliability and resource issues affecting individual regions. 22 However,
an individual public utility transmission provider cannot, by itself, satisfy the regional
transmission planning requirements of Order No. 1000. 23

17

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at PP 6, 11, 146.

18

Public policy requirements are defined and described below.

19

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at PP 11, 148.

20

Id. PP 4, 6.

21

Id. P 160.

22

Id. P 160 (citing Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 527).

23

Id. P 160.
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14.
In addition, Order No. 1000 requires that public utility transmission providers
explain in their compliance filings how they will determine which transmission facilities
evaluated in their local and regional transmission planning processes will be subject to
the requirements of Order No. 1000. 24 Order No. 1000’s requirements are intended to
apply to new transmission facilities, which are those transmission facilities that are
subject to evaluation, or reevaluation as the case may be, within a public utility
transmission provider’s local or regional transmission planning process after the effective
date of the public utility transmission provider’s compliance filing. 25 Each region must
determine at what point a previously approved project is no longer subject to reevaluation
and, as a result, whether it is subject to these requirements. 26
15.
Order No. 1000-A states that public utility transmission providers in each
transmission planning region must have a clear enrollment process that defines how
entities, including non-public utility transmission providers, make the choice to become
part of the transmission planning region. 27 Each public utility transmission provider (or
regional transmission planning entity acting for all of the public utility transmission
providers in its transmission planning region) must include in its OATT a list of all the
public utility and non-public utility transmission providers that have enrolled as
transmission providers in its transmission planning region. 28 A non-public utility
transmission provider will not be considered to have made the choice to join a
transmission planning region and thus be eligible to be allocated costs under the regional
cost allocation method until it has enrolled in the transmission planning region. 29
i.

Filing Parties’ Filing

16.
According to the Filing Parties, ISO-NE conducts planning activities in
coordination with the transmission-owning entities in the New England transmission
system. The Filing Parties state that, on a regional and local basis, ISO-NE coordinates

24

Id. PP 65, 162.

25

Id. PP 65, 162.

26

Id. PP 65 162.

27

Order No. 1000-A, 139 FERC ¶ 61,132 at P 275.

28

Id.

29

Id. PP 276-277.
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its planning-related activities with the Participating Transmission Owners, 30 who,
pursuant to the ISO-NE OATT and the TOA, retain planning responsibility over NonPool Transmission Facilities. 31 ISO-NE also must coordinate with the owners of other
transmission facilities and merchant transmission facilities that are part of the New
England transmission system. Under the ISO-NE OATT and applicable transmission
operating agreements, these Participating Transmission Owners are required to
participate in the regional system planning process and perform and/or support studies of
the impacts of regional system plans on their respective facilities. 32
17.
The Rourke Testimony and testimony submitted by the PTO Administrative
Committee explain that the existing planning process in New England is a “needs based”
planning process, 33 which first focuses on identifying transmission needs (whether due to
emerging reliability standard violations, or congestion or other market efficiency
challenges), followed by a collaborative and iterative process that develops the best
solutions to the needs that have been identified. 34
18.
Proposed market responses, including resources such as demand-side projects and
distributed generation, Merchant Transmission Facilities, and Elective Transmission
Upgrades, can be proposed by stakeholders, and are considered in the regional system
planning process. Studies are also conducted by ISO-NE to evaluate and identify
regulated transmission solutions (i.e., solutions that may be proposed by Participating
Transmission Owners and nonincumbent transmission developers for selection in the
regional transmission plan for purposes of cost allocation) that meet the transmission

30

ISO-NE refers to transmission owner members of the ISO-NE region as
Participating Transmission Owners (PTO).
31

“Non-PTF Transmission Facilities (Non-PTF) are the transmission facilities
owned by the PTOs that do not constitute Pool Transmission Facilities….” ISO-NE
OATT, § I.2.2 (Definitions) (Secondary Version).
32

Filing Parties Transmittal at 39-40.

33

Filing Parties Filing, Testimony of Stephen J. Rourke, at 6-8 (Rourke Test.);
id., Testimony of David Boguslawski, Northeast Utilities’ Vice President of
Transmission Strategy and Operations, and Carol Sedewitz, Director of Electric
Transmission Planning at National Grid USA, at 6 (Transmission Owner Test.).
34

Filing Parties Transmittal at 23.
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system needs identified in needs assessments 35 that have been prepared with
stakeholders. 36 As stated in Attachment K, “These solutions may differ from a
transmission solution proposed by a[n] [incumbent] transmission owner.” 37 Regulated
transmission solutions are classified as either a Reliability Transmission Upgrade and/or
a Market Efficiency Transmission Upgrade and these projects are eligible for selection in
the regional transmission plan for purposes of cost allocation. In addition, as discussed in
section IV.B.1.d., the Filing Parties propose to add a new category of Public Policy
Transmission Upgrades, which are transmission projects included in the regional
transmission plan for purposes of cost allocation that resolve an identified transmission
need driven by public policy requirements. 38
19.
The Filing Parties request that the effective date for the Primary Version of the
compliance filing be sixty days after a Commission order accepting the filing of that
version. 39 In addition, section 3.3 of ISO-NE’s Attachment K provides that the revisions
made to comply with Order No. 1000 “shall not apply to any identified needs or
transmission solutions included in [a regional system plan] approved by the [ISO-NE]
Board of Directors prior to the effective date of the Order No. 1000 compliance filing . . .
or to any needs assessment concluded by [ISO-NE] or proposed solutions listed in [a
regional system plan] update prior to such effective date.” 40 In the event that the
35

ISO-NE’s needs assessments analyze whether the Pool Transmission Facilities
in the New England Transmission System: (i) meet applicable reliability standards;
(ii) have adequate transfer capability to support local, regional, and inter-regional
reliability; (iii) support the efficient operation of the wholesale electric markets; (iv) are
sufficient to integrate new resources and loads on an aggregate or regional basis; or
(v) otherwise examine various aspects of its performance and capability. A needs
assessment shall also identify: (i) the location and nature of any potential problems with
respect to the Pool Transmission Facilities and (ii) situations that significantly affect the
reliable and efficient operation of the Pool Transmission Facilities along with any critical
time constraints for addressing the needs of the Pool Transmission Facilities to facilitate
the development of market responses and to initiate the pursuit of regulated transmission
solutions. ISO-NE, OATT, Attachment K, § 4.1 (Secondary Version).
36

Filing Parties Transmittal at 47.

37

ISO-NE, OATT, Attachment K, § 4.2(b) (Secondary Version).

38

Id. § 4.2(d) (Secondary Version).

39

Filing Parties Transmittal at 72.

40

ISO-NE, OATT, Attachment K, § 3.3 (Secondary Version).
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Commission rejects the Primary Version, and instead accepts the Secondary Version of
the compliance filing, the Filing Parties do not specify a requested effective date but do
indicate that a considerable amount of time would be necessary to put in place procedures
and hire staff to implement the revised planning process in the Secondary Version, and
that an immediate effective date for the Secondary Version would be inappropriate. 41
20.
Finally, the Filing Parties also propose to revise section 1.4 of Schedule 3.09(a) of
the TOA to provide that the revisions to Schedule 3.09(a) will only become effective if
the Commission accepts the amendments to the TOA without modifications (or with
modifications that are supported by ISO-NE and a sufficient vote of the Participating
Transmission Owners). 42
ii.

Protests/Comments

21.
The New England States Committee on Electricity (NESCOE) states that the
Filing Parties’ proposal to revise section 1.4 of Schedule 3.09(a) should be rejected,
because it is an attempt to incorporate a non-severability clause whereby revisions to
Schedule 3.09(a) would only become effective if the Commission accepts all proposed
revisions contained in the Filing Parties’ proposal without modification. NESCOE
argues that the Filing Parties’ proposal should be rejected because it is contrary to
Commission practice and precedent without providing justification or rationale for
supporting a divergence from the Commission’s established practice. 43
iii.

Commission Determination

22.
We find that the Filing Parties partially comply with Order No. 1000’s
requirements concerning the scope of the transmission planning region, the description of
transmission facilities that will be subject to the requirements of Order No. 1000, and the
enrollment requirements of Order No. 1000. We therefore direct the Filing Parties to
make a compliance filing within 120 days of the date of issuance of this order.
23.
First, we find that the Filing Parties comply with Order No. 1000’s requirements
regarding the scope of the transmission planning region. The Commission previously
41

ISO-NE January 18, 2013 Answer at 85.

42

ISO-NE, Agreements and Contracts, Transmission Operating Agreement,
Schedule 3.09(a), § 1.4 (TOA) (Secondary Version).
43

NESCOE Protest at 58-59.
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found that ISO-NE’s transmission planning process satisfied Order No. 890’s regional
participation principle. 44 There has been no reduction in the scope of the region since the
Commission made that finding. Accordingly, we find that the scope of the transmission
planning region complies with the requirements of Order No. 1000.
24.
Second, we find that the Filing Parties partially comply with Order No. 1000’s
requirement that public utility transmission providers explain how the transmission
planning region will determine which transmission facilities will be subject to the
requirements of Order No. 1000. The Filing Parties propose to exempt from the
requirements of Order No. 1000 those transmission facilities that are included in a
regional system plan, approved by the ISO-NE Board of Directors or listed in a regional
system plan update prior to the effective date of the compliance filing. However, the
Filing Parties appear to exempt from the requirements of Order No. 1000 transmission
facilities that address any regional need that would be identified prior to the effective date
of the compliance filing. Specifically section 3.3 of ISO-NE’s Attachment K provides
that the compliance revisions “shall not apply to any identified needs or transmission
solutions included in [a regional system plan] approved by the [ISO-NE] Board of
Directors prior to the effective date of the Order No. 1000 compliance filing . . . or to any
needs assessment concluded by [ISO-NE] or proposed solutions listed in [a regional
system plan] update prior to such effective date.” 45
25.
We find that the Filing Parties’ proposal to exempt from the requirements of Order
No. 1000 any “identified needs” that have been approved by the ISO-NE Board of
Directors for inclusion in the regional system plan and any “needs assessment” concluded
by ISO-NE prior to the effective date of the Order No. 1000 compliance does not comply
with Order No. 1000. We find that this proposal is inconsistent with the Commission’s
definition of new transmission facilities, to which the requirements of Order No. 1000
will apply, as those transmission facilities that are subject to evaluation, or reevaluation
as the case may be, within a public utility transmission provider’s local or regional
transmission planning process after the effective date of the public utility transmission
provider’s compliance filing. 46 Thus, we find that this aspect of the proposal
inappropriately limits the transmission facilities that will be subject to the requirements of
Order No. 1000 and direct the Filing Parties in the further compliance filing we require
44

See ISO New England Inc., 123 FERC ¶ 61,161 (890 Compliance Order);
125 FERC ¶ 61,097 (2008) (890-A Compliance Order); delegated letter order in Docket
Nos. OA09-9-000 and ER09-37-000 (issued Nov. 7, 2008) (890-B Compliance Order).
45

ISO-NE, OATT, Attachment K, § 3.3 (Secondary Version).

46

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at PP 65, 162.
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below to revise section 3.3 of the ISO-NE OATT to delete the language that exempts
from Order No. 1000’s requirements “identified needs” included in a regional system
plan and “any needs assessment” concluded by ISO-NE, prior the effective date of the
compliance filing.
26.
With respect to the effective date, the Filing Parties state that significant time will
be required to implement the revisions contained in the Secondary Version, so as to
ensure that continuing work is not abandoned and system reliability put on hold. 47 Since
we are accepting the Filing Parties’ Secondary Version, subject to further compliance, we
direct the Filing Parties to submit, within 120 days of the date of issuance of this order, a
compliance filing requesting an appropriate effective date to coincide with the beginning
of an ISO-NE planning cycle, and providing further information regarding ISO-NE’s
transition to the revised regional transmission planning process. The Commission
anticipates that this appropriate effective date will coincide with the beginning of the next
transmission planning cycle following the issuance of this order. The Filing Parties may
propose a different effective date but must provide a showing demonstrating why such an
effective date is more appropriate. We note that any proposed effective date must
coincide with the beginning of a regional transmission planning cycle.
27.
Order No. 1000-A states that public utility transmission providers in each
transmission planning region must have a clear enrollment process that defines how
entities, including non-public utility transmission providers, make the choice to become
part of the transmission planning region. 48 Order No. 1000-A also requires that each
public utility transmission provider (or regional transmission planning entity acting for all
of the public utility transmission providers in its transmission planning region) include in
its OATT a list of all the public utility and non-public utility transmission providers that
have enrolled as transmission providers in its transmission planning region. 49 Filing
Parties have not addressed these requirements by explaining how transmission providers
enroll in the transmission planning region (and thus make the choice to become part of
that region), nor is a list of enrollees in the transmission planning region provided in the
ISO-NE OATT. Therefore, we direct the Filing Parties in the further compliance filing
discussed below to set forth in the ISO-NE OATT the enrollment process and to include a
list of enrolled transmission providers in the ISO-NE OATT.

47

ISO-NE January 18, 2013 Answer at 85.

48

Order No. 1000-A, 139 FERC ¶ 61,132 at P 275.

49

Id.
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28.
We also reject the proposed revision to section 1.4 of Schedule 3.09(a) of the
TOA, which provides that the revisions to Schedule 3.09(a) become effective only if the
Commission does not modify the TOA or if any directed modifications are supported by
ISO-NE and a sufficient vote of the Participating Transmission Owners. By including
such a provision, the Filing Parties appear to assert that some revisions are contingent on
the acceptance of others. We find that such a condition is inappropriate. While the Filing
Parties had a certain amount of flexibility in developing their compliance filing, they are
obligated by Order No. 1000 to make necessary revisions to tariffs and agreements on file
with the Commission. Changes necessary to comply with Order No. 1000 are not
discretionary. Accordingly, we direct the Filing Parties to remove this provision from the
TOA.
29.
In sum, we direct the Filing Parties to submit, within 120 days of the date of
issuance of this order, a further compliance filing that (1) revises section 3.3 of the ISONE OATT to delete the language the exempts from Order No. 1000’s requirements
“identified needs” included in a regional system plan, and “any needs assessment”
concluded by ISO-NE, prior the effective date of the compliance filing; (2) requests an
appropriate effective date to coincide with the beginning of an ISO-NE planning cycle;
(3) provides further information regarding ISO-NE’s transition to the revised regional
transmission planning process; (4) sets forth in the ISO-NE OATT a clear enrollment
process that defines how entities, including non-public utility transmission providers,
make the choice to become part of the ISO-NE transmission planning region; (5) includes
a list of enrolled transmission providers in the ISO-NE OATT; and (6) removes from the
TOA the proposed revision to section 1.4 of Schedule 3.09(a) of the TOA that provides
that the revisions to Schedule 3.09(a) become effective only if the Commission does not
modify the TOA or if any directed modifications are supported by ISO-NE and a
sufficient vote of Participating Transmission Owners.
b.

Regional Transmission Planning Process General
Requirements

30.
Order No. 1000 requires that each public utility transmission provider participate
in a regional transmission planning process that produces a regional transmission plan
and that complies with certain transmission planning principles of Order No. 890
identified in Order No. 1000. 50 Through the regional transmission planning process,
public utility transmission providers must evaluate, in consultation with stakeholders,
alternative transmission solutions that might meet the needs of the transmission planning
region more efficiently or cost-effectively than solutions identified by individual public
50

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at PP 146, 151.
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utility transmission providers in their local transmission planning process. 51 Public utility
transmission providers have the flexibility to develop, in consultation with stakeholders,
procedures by which the public utility transmission providers in the region identify and
evaluate the set of potential solutions that may meet the region’s needs more efficiently
or cost-effectively. 52 The procedures must result in a regional transmission plan that
reflects the determination of the set of transmission facilities that more efficiently or costeffectively meet the region’s needs. 53 The process used to produce the regional
transmission plan must satisfy the following Order No. 890 transmission planning
principles: (1) coordination; (2) openness; (3) transparency; (4) information exchange;
(5) comparability; (6) dispute resolution; and (7) economic planning. 54
31.
Application of these transmission planning principles will ensure that stakeholders
have an opportunity to participate in the regional transmission planning process in a
timely and meaningful manner. Stakeholders must have an opportunity to express their
needs, have access to information, and an opportunity to provide information, and thus
have an opportunity to participate in the identification and evaluation of regional
solutions. 55 In addition, when evaluating the merits of alternative transmission solutions,
proposed non-transmission alternatives must be considered on a comparable basis. 56
Public utility transmission providers must identify how they will evaluate and select from
competing solutions and resources such that all types of resources are considered on a
comparable basis. 57

51

Id. P 148.

52

Id. P 149.

53

Id. P 147.

54

Id. P 151. These transmission planning principles are explained more fully in
Order No. 890.
55

Id. P 150. As explained in Order No. 1000, the term “stakeholder” means any
interested party. Id. P 151 n.143.
56

Id. P 148.

57

Id. P 155.
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Filing Parties’ Filing

32.
The Filing Parties state that the Commission has determined, in a series of orders,
that ISO-NE’s existing regional system planning process satisfies the transmission
planning principles of Order No. 890 and produces a regional transmission plan that
satisfies those principles. 58 The Filing Parties also state that ISO-NE’s regional system
planning process provides for ISO-NE to meet the specific requests of its transmission
customers and other stakeholders comparably. 59 The Filing Parties further state that, so
as to enable the participation of non-transmission alternatives on a comparable basis with
transmission, existing sections 3.5 and 4.2(a) of Attachment K address the manner in
which “market responses” (i.e., non-transmission alternatives) can displace regulated
transmission solutions. Section 4.2 of Attachment K also specifies the manner in which
market responses, including demand response resources, are accounted for in needs
assessments to determine whether the reliability or market efficiency need persists in
light of a market solution. 60
33.
Market responses may include, but are not limited to, resources (e.g., demand-side
projects and distributed generation), Merchant Transmission Facilities, and Elective
Transmission Facilities. 61 As stated in the ISO-NE OATT, market responses that are
identified to ISO-NE and are determined by ISO-NE, in consultation with the Planning
Advisory Committee, “to be sufficient to alleviate the need for a particular regulated
transmission solution or Transmission Upgrade, based on the criteria specified in the
pertinent [n]eeds [a]ssessment or [regional system plan], and are judged by [ISO-NE] to

58

Filing Parties Transmittal at 33.

59

Id. at 38-39.

60

Id. at 37.

61

Id. An Elective Transmission Upgrade is defined as a transmission upgrade that
is participant-funded (i.e., voluntarily funded by an entity or entities that have agreed to
pay for all of the costs of the upgrade). ISO-NE OATT, § I.2.2 Definitions (Secondary
Version). ISO-NE will incorporate or update information regarding a proposed Merchant
Transmission Facility or Elective Transmission Upgrade in a [n]eeds [a]ssessment after
the studies corresponding to the Merchant Transmission Facility or Elective Transmission
Upgrade are completed and a commercial operation date is ascertained. Elective
Transmission Upgrades that are proposed in conjunction with the interconnection of a
resource will be considered with the proposed resource in the needs assessment. Id.
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be achievable within the required time period, shall be reflected in the next [regional
system plan] and/or in a new or updated [n]eeds [a]ssessment.” 62
34.
Additionally, the Filing Parties state that ISO-NE’s regional system planning
process complies with the openness principle because Planning Advisory Committee
meetings are open to all affected and any other interested parties, and that to date, ISONE has been able to conduct an open and transparent planning process while protecting
both confidential and market-sensitive information as required under the ISO-NE
Information Policy contained in Attachment D of the ISO-NE OATT and Critical Energy
Infrastructure Information (CEII). They further state that the Commission found that the
existing planning process met the openness principle of Order No. 890. 63
35.
The Filing Parties state that the ISO-NE regional system planning process is
conducted in a transparent manner. Pursuant to existing section 4.1(d) of Attachment K,
ISO-NE notifies the Planning Advisory Committee and other affected or interested
parties of the initiation of ISO-NE’s needs assessments to identify the needs of the Pool
Transmission Facilities system. ISO-NE defines the scope of the needs assessment study
with input from the Planning Advisory Committee as well as state agencies, such as
NESCOE and state regulators. 64 Meetings of the Planning Advisory Committee will be
convened to identify additional considerations relating to a needs assessment that were
not identified in support of initiating the assessment, and to provide input on the need
assessment’s scope, assumptions and procedures. ISO-NE’s OATT states that to develop
the needs assessments, ISO-NE “may form a targeted study group of representatives of
affected stakeholders based on the particular Needs Assessment.” 65 This Needs
Assessment Study Group is intended to provide an opportunity to affected stakeholders
for their early involvement in the regional system planning process. 66
36.
ISO-NE also coordinates with the Participating Transmission Owners regarding
any impacts of such needs on their transmission facilities. At the initiation of studies to
develop and/or review proposed regulated transmission solutions, ISO-NE also provides
62

Id. § 3.5 (Secondary Version).

63

Filing Parties Transmittal at 35 (citing 890 Compliance Order, 123 FERC
¶ 61,161 at PP 29-31).
64

ISO-NE, OATT, Attachment K, § 4.1(e) (Secondary Version).

65

Id. § 4.1(f) (Secondary Version).

66

Id.
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notice to the Planning Advisory Committee and other affected or interested parties to
ensure their early involvement and understanding of system problems and potential
solutions. The Filing Parties state that ISO-NE’s regional system planning process also
requires ISO-NE to maintain a cumulative list—the Regional System Plan Project List—
of all the regulated transmission projects that are considered part of the regional system
plan in New England. The Regional System Plan Project List is available on ISO-NE’s
website along with other system planning materials. Section 3.6 of ISO-NE’s
Attachment K describes the elements of the Regional System Plan Project List, including
the specific categories that indicate the status of each transmission project included in the
regional system plan (i.e., “Concept,” “Proposed,” “Planned,” “Under Construction,” and
“In-Service”). Section 3.6 of Attachment K also specifies the procedures and criteria
applicable to periodic updating of the Regional System Plan Project List. 67
ii.

Protests/Comments

37.
NESCOE asserts that the planning process is biased regarding access to
information and with respect to the timing of access to such information in favor of
Participating Transmission Owners and against competitive nonincumbent transmission
developers, because, with limited exception, the Needs Assessment Study Groups are
only open to Participating Transmission Owners and ISO-NE. 68 NESCOE argues that
ISO-NE should open the Needs Assessment Study Groups to technical personnel from all
pre-qualified transmission developers with CEII clearance. Additionally, NESCOE states
that the Commission should find that increasing the transparency of the transmission
planning process will foster competition and benefit ratepayers. 69 NESCOE states that
allowing planning engineers from both the Participating Transmission Owners as well as
the nonincumbent transmission developers access to the Needs Assessment Study Groups
would enhance the openness and transparency of the planning process. According to
NESCOE, allowing such access would eliminate bias in favor of the Participating
Transmission Owners with respect to the access to information and the timing of access
to information. 70
38.
Joint Movants assert that the ISO-NE region could be doing more to ensure a more
inclusive, broader level of meaningful participation in the planning process. According
67

Filing Parties Transmittal at 35-36.

68

NESCOE Protest at 42-43.

69

Id. at 45-56.

70

See id. at 42.
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to Joint Movants, although ISO-NE appears to have a transparent process in place,
participation in the process is expensive, cumbersome, and time intensive for average
non-engineer citizens, small-to-medium-sized businesses, and non-governmental
organizations. Accordingly, Joint Movants claim the process does not encourage broad
and continuing participation by stakeholders who rely on private funding for their own
participation. 71 Joint Movants urge the Commission to reconsider whether it is possible
to have an open and fair planning process without some level of financial support for
certain stakeholders. 72
39.
Joint Movants assert that, while the Filing Parties allow for an opportunity for
non-transmission alternatives to be considered in the regional planning process, the
current process does not allow for similar consideration of transmission and nontransmission alternatives, as evidenced by the dearth of alternatives that have been
identified and incorporated into the planning process. Joint Movants argue that without
changes to the existing planning process, marginalization of non-transmission alternatives
as a solution to identified reliability needs will continue and the planning process will not
comply with the goal of Order No. 1000 to advance the region’s ability to achieve more
efficient and cost-effective planning outcomes. Joint Movants state that to the extent that
ISO-NE plans to rely on the market to identify non-transmission alternatives, ISO-NE
will employ procedures distinct from the process for considering transmission responses,
such that it is unclear how non-transmission alternatives will be afforded consideration
comparable to transmission solutions. Joint Movants contend that, since ISO-NE’s
current strategic plan to align planning and markets addresses only capacity resources,
without Commission action other non-transmission alternatives (such as energy
efficiency or demand response) will continue to be considered under an existing planning
process that appears incapable of adopting non-transmission solutions. 73
40.
Finally, Joint Movants request that the Commission encourage ISO-NE to adopt a
cost-benefit analysis requirement that evaluates all available alternatives as the best
means for the region to determine whether transmission or non-transmission alternatives
better achieve the goals of Order No. 1000, to advance the region’s ability to achieve
more efficient and cost-effective planning outcomes and to ensure right-sizing of
transmission. 74
71

Joint Movants Protest at 10.

72

Id. at 12.

73

Id. at 4-15.

74

Id. at 15-16.
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Answers

41.
ISO-NE states that the Filing Parties’ compliance filing demonstrated that the
existing open and transparent transmission planning process—far from constituting a
serious harm or unequivocal public necessity that demands change to protect
consumers—has been very successful in leading to new and significant cost-effective
investments in the New England transmission system that have resulted in significant
benefits for electric consumers. 75 ISO-NE also states that it independently leads the
planning process in the region through all phases, from needs assessments through
development, comparison, and selection of alternative solutions, in a needs-based process
that is open to state and other stakeholder input and selects the best combination of
electrical performance, expandability, cost and other factors to be moved forward to
siting and construction. 76
42.
ISO-NE also states that the suggestion to open up the needs assessment process
further is unworkable for at least two reasons: (i) the study groups identify needs, and do
not develop solutions; and (ii) if the solutions were to be open to competition, no entity
(whether incumbent or nonincumbent) would share its proprietary approaches and local
knowledge with competitors. ISO-NE states that the purpose of the Needs Assessment
Study Groups is to bring engineering expertise and the local knowledge of the
Participating Transmission Owners (not possessed by ISO-NE) to bear on determining
where needs exist on the system. According to ISO-NE, the involvement of multiple
stakeholder personnel will not add valuable collaboration. 77
43.
ISO-NE further states that the Commission has already found the New England
planning process compliant with the comparability requirement of Order No. 890. The
Commission found that ISO-NE’s Attachment K clearly indicates how competing
alternatives, including transmission, generation and demand resources, would be
considered on a comparable basis. 78
44.
Joint Movants acknowledge that comparable consideration does not require that
non-transmission alternatives be constructed on a basis comparable to transmission
facilities, but argues that ISO-NE has not incorporated a single non-transmission
75

ISO-NE March 7, 2013 Answer at 10.

76

ISO-NE January 18, 2013 Answer at 8.

77

Id. at 58.

78

Id. at 82 (citing ISO New England Inc., 127 FERC ¶ 61,170, at P 13 (2009)).
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alternative into the regional system plan, raising the question whether “comparable”
consideration in compliance with Order No. 1000 has been achieved. 79 Joint Movants
argue that if the Commission’s intent is to ensure that non-transmission alternatives
receive comparable consideration as a means to address undue discrimination, it is
unclear how the ISO-NE planning process, which has not adopted a non-transmission
solution, satisfies the Commission’s concern. 80
iv.

Commission Determination

45.
The Commission previously has found that ISO-NE’s regional transmission
planning process satisfied each of the Order No. 890 transmission planning principles. 81
The Commission’s focus in this proceeding is therefore on the incremental changes to
ISO-NE’s regional transmission planning process developed to comply with the
requirements of Order No. 1000. We find that the amendments to the regional
transmission planning process proposed in the Filing Parties’ filing largely comply with
the requirements of Order No. 1000 and are otherwise just and reasonable and not unduly
discriminatory. Specifically, we find that the Filing Parties’ filing fully complies with the
openness, coordination, information exchange, dispute resolution, and economic studies
transmission planning principles. However, as discussed below, we direct the Filing
Parties to submit a compliance filing to address certain deficiencies in ISO-NE’s
transmission planning process related to the transparency and comparability transmission
planning principles.
46.
Regarding the transparency principle, we find that the existing framework of the
Needs Assessment Study Group may be inconsistent with this principle in light of
changes made to address the elimination of federal rights of first refusal. Excluding
nonincumbent transmission developers that have experienced transmission planning staff
and intend to build transmission projects in the ISO-NE transmission planning region
from the Needs Assessment Study Groups makes it more difficult for such developers to
propose transmission projects than it would be if they were permitted to participate.
Entities that may only attend Planning Advisory Committee proceedings, without also
participating in the Needs Assessment Study Groups, are unable to engage in the
interactive dialogue that takes place among transmission planning engineers as they
develop the stressed base cases, specific transmission knowledge, and understanding of
79

Joint Movants Answer at 6 n.14.

80

Id. at 6.

81

See 890 Compliance Order, 123 FERC ¶ 61,161; ISO New England Inc., 127
FERC ¶ 61,170 (2009).
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the transmission needs. In addition, participation in the Needs Assessment Study Group
provides access to the development of the actual models and study files, which a
nonincumbent transmission developer may need to reproduce the transmission need for
which a solution is sought. ISO-NE distributes the ultimate results of the Needs
Assessment Study Group meetings in a report that contains summaries of the stressed
study cases and contingencies studied, 82 which does not completely contain all
information embedded in the study models and also does not reflect the iterative nature of
the needs assessment process.
47.
We recognize that broader participation by stakeholders that are not technically
qualified to contribute in a meaningful way to the Needs Assessment Study Groups might
unreasonably delay and overly complicate the way that process runs. Our intent is to
open this process to those that have both an interest in contributing and are technically
qualified to make a contribution to the Needs Assessment Study Group. Accordingly, we
direct the Filing Parties, in a further compliance filing due within 120 days of the date of
issuance of this order, to submit revisions to ISO-NE’s OATT to revise the definition of
“affected stakeholders” who participate in the Needs Assessment Study Groups to allow
participation by (1) technically-qualified staff of ISO-NE market participants, and
(2) other stakeholders that have an interest in, and are technically qualified to contribute
to, the Needs Assessment Study Groups. In that compliance filing, we also direct the
Filing Parties to explain how ISO-NE will resolve disputes over whether a stakeholder is
qualified.
48.
We decline to reconsider the Commission’s determination in Order No. 1000 not
to require the inclusion of funding for other stakeholder interests. 83 We note that in
Order No. 1000, the Commission affirmed the general approach it took in Order No. 890
regarding the recovery of costs associated with participation in the regional transmission
planning process. In that proceeding, the Commission directed public utility transmission
providers to “include relevant cost recovery for state regulators, to the extent
requested.” 84 In Order No. 1000, the Commission declined to expand that directive to

82

This report information is available to Planning Advisory Committee members
through ISO-NE’s website, at http://www.isone.com/committees/comm_wkgrps/prtcpnts_comm/pac/reports/index.html.
83

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 162.

84

Order No. 890, FERC Stats. & Regs. ¶ 31,241 at PP 574 n.339, 586.
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include funding for other stakeholder interests. 85 While the Commission did not preclude
public utility transmission providers from proposing funding mechanisms for other
stakeholders, ISO-NE did not make such a proposal and requiring that it do so would be
inconsistent with Order No. 1000.
49.
Additionally, we recognize that the Filing Parties may have legitimate concerns
regarding the disclosure of confidential information. While we believe most of these
concerns would be addressed through the execution of non-disclosure agreements and
other procedures for accessing CEII and other information, we acknowledge that the case
may be different for proprietary information held by participating entities. We are not
requiring that any participant in the Needs Assessment Study Groups divulge such
proprietary, commercially sensitive information to potentially competing entities, and
we encourage ISO-NE and participating entities to structure participation in the Need
Assessment Study Groups in a manner that allows for maximum participation of
technically qualified personnel but that protects such proprietary, commercially sensitive
information from disclosure absent a voluntary agreement to do so. However, consistent
with the Order No. 890 transparency principle requirement that stakeholders have
sufficient information to replicate all transmission planning studies, 86 information must
be disclosed, under applicable confidentiality provisions, if the information is needed to
participate in the transmission planning process and to replicate transmission planning
studies. In addition, we find that to exclude technically qualified market participants,
including nonincumbent transmission developers, from the early stages of regional
transmission planning (or from the needs assessment process) undermines the
transparency of ISO-NE’s transmission planning process and it therefore not compliant
with that transmission planning principle.
50.
The Commission previously found ISO-NE to be in compliance with the
comparability transmission planning principle. Here, the Filing Parties rely on
sections 3.5 and 4.2 of Attachment K of ISO-NE’s OATT to demonstrate that ISO-NE
satisfies the comparability principle. However, the Filing Parties have limited the
applicability of section 4.2 in their Secondary Version to those Reliability Transmission
85

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 162; see also PJM
Interconnection, L.L.C., 142 FERC ¶ 61,214, at P 54 (2013).
86

Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 471. The Commission also
noted that without certain generator dispatch and economic information, it becomes
difficult or impossible to conduct meaningful load flow studies for some transmission
planning purposes. The Commission therefore required disclosure of criteria,
assumptions, data, and other information that underlie transmission plans. Id. P 478.
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Upgrades needed in five years or less, or for other Reliability Transmission Upgrades or
Market Efficiency Transmission Upgrades for which the relevant Participating
Transmission Owner has offered the only solution. As noted above, we reject the
Primary Version and consider only the Secondary Version. Therefore, as a result of this
more limited scope of section 4.2, we direct the Filing Parties, in a further compliance
filing due within 120 days of the date of this order, to explain how ISO-NE will satisfy
the comparability principle with respect to all types of projects (i.e., Reliability
Transmission Upgrades needed in more than five years, Market Efficiency Transmission
Upgrades, and Public Policy Transmission Upgrades). While we believe this compliance
directive may address some of the concerns expressed by Joint Movants, we will not
require the Filing Parties to do more than what was required by Order No. 1000, and thus
we reject Joint Movants’ specific arguments. 87
c.

Requirement to Plan on a Regional Basis to Identify More
Efficient or Cost-Effective Transmission Solutions

51.
Through the regional transmission planning process, public utility transmission
providers must evaluate, in consultation with stakeholders, alternative transmission
solutions that might meet the needs of the transmission planning region more efficiently
or cost-effectively than solutions identified by individual public utility transmission
providers in their local transmission planning process. 88 Public utility transmission
providers have the flexibility to develop, in consultation with stakeholders, procedures by
which the public utility transmission providers in the region identify and evaluate the set
of potential solutions that may meet the region’s needs more efficiently or cost-

87

As the Filing Parties note in their transmittal, “‘Market Responses’ is the
terminology used in New England for non-transmission alternatives. Existing
sections 3.5 [Market Responses in RSP] and 4.2(a) [Treatment of Market Solutions in
Needs Assessments] of Attachment K address the manner in which non-transmission
alternatives can displace regulated transmission solutions.” Transmittal at 37.
Additionally, when the Commission approved ISO-NE’s Order No. 890 compliance
filing, they relied on section 4.1(b) (Requests by Stakeholders for Needs Assessments for
Economic Considerations) and the planning process by virtue of its independent structure
to fulfill the comparability principle. See Order No. 890 Compliance Order, 123 FERC
¶ 61,161 at P 42 (explaining, “[a]s a part of its assessment, ISO-NE will incorporate
market responses into a needs assessment or regional system plan”); see also id. PP 43,
45.
88

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 148.

Docket Nos. ER13-193-000 and ER13-196-000

- 27 -

effectively. 89 In addition, whether or not public utility transmission providers within a
transmission planning region select a transmission facility in the regional transmission
plan for purposes of cost allocation will depend in part on their combined view of
whether the transmission facility is a more efficient or cost-effective solution to their
needs. 90
52.
Public utility transmission providers in each transmission planning region, in
consultation with stakeholders, must propose what information and data a merchant
transmission developer 91 must provide to the regional transmission planning process to
allow the public utility transmission providers in the transmission planning region to
assess the potential reliability and operational impacts of the merchant transmission
developer’s proposed transmission facilities on other systems in the region. 92
53.
Finally, the regional transmission planning process developed by public utility
transmission providers, in consultation with stakeholders, must result in a regional
transmission plan that reflects the determination of the set of transmission facilities that
more efficiently or cost-effectively meet the region’s needs. 93 Order No. 1000 does not
require that the resulting regional transmission plan be filed with the Commission.
i.

Filing Parties’ Filing

54.
Under section 4.1 of Attachment K to its OATT, ISO-NE, in coordination with
Participating Transmission Owners and stakeholders, conducts needs assessments to
determine whether Pool Transmission Facilities meet reliability needs, support the
efficient operation of wholesale electric markets, are sufficient to integrate new resources
and loads on an aggregate or regional basis, or examine other aspects of performance and
89

Id. P 149.

90

Id. P 331.

91

Order No. 1000 defines merchant transmission projects as projects “for which
the costs of constructing the proposed transmission facilities will be recovered through
negotiated rates instead of cost-based rates.” Order No. 1000, FERC Stats. & Regs.
¶ 31,323 at P 119. The Commission noted in Order No. 1000 that “a merchant
transmission developer assumes all financial risk for developing its transmission project
and constructing the proposed transmission facilities. . . .” Id. P 163.
92

Id. P 164; Order No. 1000-A, 139 FERC ¶ 61,132 at PP 297-298.

93

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 147.
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capability. In addition, a needs assessments will also identify the location and nature of
potential problems with respect to Pool Transmission Facilities. The needs assessment
will also identify situations that significantly affect the reliable and efficient operation of
the Pool Transmission Facilities, along with any critical time constraints for addressing
the needs, to facilitate the development of market and regulated responses to meet the
needs.
55.
Sections 4.2 and 4.3 of Attachment K describe the procedures under which
proposed Reliability Transmission Upgrades and Market Efficiency Transmission
Upgrades are evaluated in the regional transmission planning process. Under section 4.2,
ISO-NE will participate in solutions studies to evaluate whether proposed solutions meet
system needs identified in the needs assessments. 94 Through the solutions study process,
ISO-NE “may identify the most cost-effective and reliable solutions for the region” to
meet a need identified in a needs assessment, which may differ from a transmission
owner’s proposed transmission solution. 95 The results of solution studies will be reported
to the Planning Advisory Committee and, after receiving feedback from the Planning
Advisory Committee, ISO-NE will identify the preferred solution, which, along with an
overview of why the solution is preferred, will be included in the regional system plan or
the regional system plan project list. 96 Section 4.3 governs the competitive solution
process where there is more than one proposal for Market Efficiency Transmission
Upgrades and Reliability Transmission Upgrades that are needed in more than five
years. 97 The ISO-NE OATT provides that ISO-NE’s “identification will select the
project that offers the best combination of electrical performance, cost, future system
expandability, and feasibility to meet the need in the required timeframe.” 98

94

ISO-NE, OATT, Attachment K, § 4.2 (Secondary Version). Section 4.2 applies
to Reliability Transmission Upgrades that are needed in five years or less, as well as to
Market Efficiency Transmission Upgrades and Reliability Transmission Upgrades needed
in more than five years where the only project proposal was offered by the transmission
owner in whose existing electric system that the proposed project would be in or
connected with. Id. § 4.3(d) (Secondary Version).
95

Id. § 4.2(b) (Secondary Version).

96

Id. § 4.2(e) (Secondary Version).

97

Id. § 4.3 (Secondary Version).

98

Id. § 4.3(g) (Secondary Version).
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56.
Section 3 of Attachment K describes the regional system plan, which is based on
0periodic comprehensive assessments of system-wide needs “to maintain the reliability of
the New England Transmission System while accounting for market efficiency,
economic, environmental, and other considerations, as agreed to from time to time.” 99
The regional system plan is based on a five-to-ten year planning horizon. ISO-NE is
required to update the regional system plan to reflect the results of needs assessments,
and it must include a description of the proposed regulated transmission solutions that,
based on the solutions studies under section 4.2 and the competitive solution process
described in section 4.3, may meet the identified needs. Thus, ISO-NE is required to
establish the regional system plan project list, which is a cumulative listing of proposed
regulated transmission solutions classified (to the extent known) as Reliability
Transmission Upgrades, Market Efficiency Transmission Upgrades, and Public Policy
Transmission Upgrades. 100
57.
With respect to information requirements for merchant transmission developers,
the Filing Parties explain that ISO-NE’s existing OATT requires merchant transmission
developers and others to submit to ISO-NE any new plan for additions to or changes to
any transmission facilities rated 69 kV or above, as well as any new or materially
changed plan for any other action that may have a significant effect on the stability,
reliability or operating characteristics of the transmission facilities of another
Participating Transmission Owner or the system of a market participant. According to
the Filing Parties, these existing tariff provisions satisfy Order No. 1000. 101
ii.

Protests/Comments

58.
LS Power argues that ISO-NE’s OATT should be revised to establish a single
reliability and public policy planning process. 102 Similarly, Joint Parties request that the
Commission direct ISO-NE to utilize a more encompassing definition of benefits
conferred by reliability, market efficiency, and public policy projects. Joint Parties
request that the Commission order ISO-NE to include, early in its planning process,
mechanisms to inform ISO-NE, participants, and stakeholders of the full scope of
99

Id. § 3 (Secondary Version).

100

The regional system plan must also account for market responses to identified
needs. Market responses include non-transmission alternatives and merchant
transmission facilities. ISO-NE, OATT, Attachment K, § 3.5 (Secondary Version).
101

Filing Parties Transmittal at 49.

102

LS Power Protest at 2.
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benefits (i.e., reliability, market efficiency, and public policy) associated with a project,
and to ensure that costs are allocated to reflect as fully as possible the range of benefits
provided by the project. 103
59.
AWEA also urges the Commission to direct ISO-NE to adopt transparent planning
procedures that will allow public policy requirements to be considered on equal footing
with reliability needs and economic benefits in selecting projects for inclusion in regional
transmission plans. 104
60.
Joint Movants ask the Commission to require ISO-NE to state in its OATT that it
will use cost-benefit analyses for determining whether transmission or non-transmission
alternatives achieve the goal of efficient and cost-effective regional planning when
meeting system reliability needs. 105 According to Joint Movants, this approach would
emphasize maximizing the use of existing transmission and generation resources to
respond to system needs, studying non-transmission alternatives and hybrid solutions
(combining transmission and non-transmission solutions), and resorting to wires solutions
only after considering whether cheaper options exist that are consistent with state and
federal public policy requirements, noting that non-transmission alternatives are an
option when addressing reliability needs arising from the thermal or voltage issues. 106
iii.

Answers

61.
Stating that the reliability and the optional public policy planning process have
different aims and requirements, ISO-NE argues the LS Power proposal to require ISONE to develop a single process for reliability, market efficiency, and public policy should
be rejected since such a process is not required by Order No. 1000. 107 ISO-NE states that
it is inappropriate for Joint Movants to argue that the compliance filing is non-compliant
with Order No. 1000 due to the absence in the New England planning process of an

103

Joint Parties Protest at 18.

104

AWEA Comments at 3, 7.

105

Joint Movants Protest at 22.

106

Id. at 8.

107

ISO-NE January 18, 2013 Answer at 70.
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integrated resource planning process. ISO-NE states that “Order No. 1000 expressly
eschews a mandate for integrated resource planning.” 108
62.
Joint Movants respond that they are not requesting that the Commission require
integrated resource planning, but rather a comprehensive process that is capable of
identifying in all instances opportunities for alternative resources that can address
reliability needs and displace or defer transmission line construction. 109
63.
NESCOE also asserts that the Commission should reject requests urging the
Commission to require ISO-NE to work towards a single integrated planning process
because (1) the requests are outside the scope of Order No. 1000 compliance and
represent a collateral attack on the orders accepting ISO-NE’s Order No. 890 compliance
filing and (2) the Commission need not act on commenters’ interest in alternative
resource analysis given current work underway in New England. 110
iv.

Commission Determination

64.
We find that the regional transmission planning process specified in the Filing
Parties’ filing partially complies with the requirements of Order No. 1000. ISO-NE
conducts a transmission planning process in consultation with stakeholders that produces
a regional transmission plan that identifies the more efficient or cost-effective solutions
for reliability and market efficiency needs. 111 However, ISO-NE’s regional transmission
planning process for transmission needs driven by public policy requirements does not
comply with Order No. 1000’s requirements that (1) public utility transmission providers
must evaluate alternative transmission solutions that might meet the needs of the
transmission planning region more efficiently or cost-effectively than solutions identified
by individual public utility transmission providers in their local transmission planning
108

Id. at 82 (citing Order No 1000, FERC Stats. & Regs. ¶ 31,323 at P 154, which
states, “the regional transmission planning process is not the vehicle by which integrated
resource planning is conducted”).
109

Joint Movants Answer at 2-3.

110

NESCOE Answer at 9, 34-38.

111

The Filing Parties proposed OATT revisions state that ISO-NE will identify the
preferred transmission solution and that the “identification will select the project that
offers the best combination of electrical performance, cost, future system expandability,
and feasibility to meet the need in the required timeframe.” See ISO-NE, OATT,
Attachment K, § 4.3(g) (Secondary Version).
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processes 112 and (2) the regional transmission planning process developed by public
utility transmission providers, in consultation with stakeholders, must result in a regional
transmission plan that reflects the determination of the set of transmission facilities that
more efficiently or cost-effectively meet the region’s needs. 113 Accordingly, we direct
the Filing Parties to submit, within 120 days of the date of issuance of this order, a further
compliance filing that establishes a regional transmission planning process for
transmission needs driven by public policy requirements that satisfies these requirements
of Order No. 1000, as discussed below.
65.
We conclude that the Filing Parties’ regional transmission planning process for
Reliability Transmission Upgrades and Market Efficiency Transmission Upgrades
partially complies with the requirements of Order No. 1000. We find that, through the
procedures set forth in its Attachment K, ISO-NE will conduct a transmission planning
process that produces a regional transmission plan and that meets the needs of the
transmission planning region more efficiently or cost-effectively. Attachment K sets
forth a comprehensive process to identify transmission needs and provide for the
selection of more efficient or cost-effective Reliability Transmission Upgrades and
Market Efficiency Transmission Upgrades. It accomplishes this through the needs
assessment process set forth in section 4.1 of Attachment K, the processes for identifying
more efficient and cost-effective transmission solutions in sections 4.2 and 4.3, and the
development of the regional system plan in section 3. Therefore, in general, we find that
with respect to Reliability Transmission Upgrades and Market Efficiency Transmission
Upgrades, these OATT provisions satisfy Order No. 1000’s requirement that public
utility transmission providers establish a regional transmission planning process that
culminates in a regional transmission plan that includes the more efficient or costeffective solutions to the region’s transmission needs. 114
66.
However, section 4.2’s standard of identifying the “most cost-effective and
reliable” solution to meet an identified need appears to be inconsistent with Order
No. 1000’s standard of identifying “more efficient or cost-effective” transmission
solutions, particularly as section 4.2 addresses, in some circumstances, not just Reliability
Transmission Upgrades but also Market Efficiency Transmission Upgrades. By contrast,
we find that section 4.3’s standard of identifying the solution “that offers the best
combination of electrical performance, cost, future system expandability, and feasibility
112

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 148.

113

Id. P 147.

114

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 148.
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to meet the need in the required time frame” is consistent with Order No. 1000’s
standard, because it looks to a broader set of factors. Therefore, we direct the Filing
Parties to remove the language in section 4.2 referencing the “cost-effective and reliable”
standard and replace it with the standard set forth in section 4.3 in a further compliance
filing to be submitted within 120 days of the date of issuance of this order.
67.
In addition, as discussed in more detail below, we find that the Filing Parties’
proposed regional transmission planning process for Public Policy Transmission
Upgrades does not comply with Order No. 1000’s requirements. In brief, under the
Filing Parties’ proposed new section 4A in Attachment K, NESCOE and the states
determine the specific transmission projects for which proposals are solicited, make the
decision about which transmission projects are placed into the regional system plan,
and provide which states are allocated costs for those transmission projects and the
methodology by which those costs will be allocated. The Filing Parties’ proposals
prevent the public utility transmission provider from meeting its obligation under Order
No. 1000 to evaluate and select the transmission solution that more efficiently or costeffectively meets the needs of the transmission planning region. We address the Filing
Parties’ failure to evaluate at the regional level potential transmission solutions to
identified transmission needs driven by public policy requirements in Part IV.B.1.d.i.d.3
and Part IV.B.2.d.iv.b below. Likewise, we address the Filing Parties’ failure to select
more efficient or cost-effective transmission solutions to address transmission needs
driven by public policy requirements in the regional transmission plan for purposes of
cost allocation in Part IV.B.1.d.i.d.4 below.
68.
With respect to suggestions that the Commission require the Filing Parties to
develop a single, integrated transmission planning process that incorporates transmission
solutions that more efficiently or cost-effectively meet reliability requirements, address
economic considerations and meet transmission needs driven by public policy
requirements, we note that Order No. 1000 gave regions the flexibility to craft their
own processes consistent with the order’s requirements. Moreover, Order No. 1000
recognized that it may be appropriate to have different cost allocation methods for
transmission facilities that are planned for different purposes or planned pursuant to
different regional transmission planning processes. 115 While we encourage the Filing
Parties and their stakeholders to continue to explore options to improve the regional
transmission planning and cost allocation processes, we find that the Filing Parties’
approach of having separate analysis of Reliability Transmission Upgrades and Market
Efficiency Transmission Upgrades and Public Policy Transmission Upgrades is
consistent with Order No. 1000.
115

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 687.
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69.
Similarly, we will not require ISO-NE expressly to provide in its OATT that it will
use a cost-benefit analysis in every case to determine the “right-sized” or most costeffective transmission solution to a reliability need. ISO-NE will identify, under
section 4.3 of Attachment K of the ISO-NE OATT, the transmission project that “offers
the best combination of electrical performance, cost, future system expandability, and
feasibility to meet the need in the required timeframe.” 116 As directed above, the Filing
Parties must revise section 4.2 of Attachment K of the ISO-NE OATT to provide that
ISO-NE will identify transmission solutions pursuant to section 4.2 based on the same
set of factors. Order No. 1000 provides ISO-NE with flexibility to develop appropriate
procedures to evaluate different transmission solutions so as to identify the more efficient
or cost-effective solution, 117 and we consider the evaluation criteria that ISO-NE has
chosen to be reasonable. 118 Specifically, under section 4.2 and section 4.3 of the ISO-NE
OATT, as described above, ISO-NE will consider “the relative efficiency and costeffectiveness of [any proposed transmission] solution” 119 when considering whether to
select a transmission facility in the regional transmission plan as the more efficient or
cost-effective solution to the transmission planning region’s transmission needs, subject
to the revisions we direct the Filing Parties to make to section 4.2, discussed above.
70.
Finally, we find that the Filing Parties comply with Order No. 1000 regarding
merchant transmission developer information requirements. ISO-NE’s existing OATT
provisions in section 9.1 require merchant transmission developers, as well as others, to
provide information relevant to their proposed merchant transmission projects, including
reliability and operational impacts. These provisions are consistent with Order
No. 1000’s requirements regarding merchant transmission developers.
d.

Consideration of Transmission Needs Driven by Public
Policy Requirements

71.
Order No. 1000 requires public utility transmission providers to amend their
OATTs to describe procedures that provide for the consideration of transmission needs
driven by Public Policy Requirements in the local and regional transmission planning

116

ISO-NE, OATT, Attachment K, § 4.3(g) (Secondary Version).

117

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 149.

118

We discuss the specific criteria that ISO-NE will use to evaluate different
transmission solutions in Part IV.B.1.c.iv below.
119

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 331 n.307.
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processes. 120 The Commission clarified in Order No. 1000-A that Order No. 1000
requires that transmission needs driven by Public Policy Requirements be considered just
as transmission needs driven by reliability or economic concerns are also considered. 121
72.
Public Policy Requirements are requirements established by local, state or federal
laws or regulations (i.e., enacted statutes passed by the legislature and signed by the
executive and regulations promulgated by a relevant jurisdiction, whether within a state
or at the federal level). 122 As explained further below, Order No. 1000 specifies that the
consideration of transmission needs driven by Public Policy Requirements means: (1) the
identification of transmission needs driven by Public Policy Requirements and (2) the
evaluation of potential solutions to meet those identified needs. 123
73.
To comply with the requirement to identify transmission needs driven by Public
Policy Requirements, public utility transmission providers, in consultation with their
stakeholders, must establish procedures in their OATTs to identify at the local and
regional level those transmission needs driven by Public Policy Requirements for which
potential transmission solutions will be evaluated. 124 The process for identifying
transmission needs driven by Public Policy Requirements must allow stakeholders,
including, but not limited to, those responsible for complying with the Public Policy
Requirements at issue and the developers of potential transmission facilities that are
needed to comply with one or more Public Policy Requirements, an opportunity to
provide input and to offer proposals regarding the transmission needs they believe are
driven by Public Policy Requirements. 125 Public utility transmission providers must
explain in their compliance filings how the procedures adopted give all stakeholders a

120

Id. P 203.

121

Order No. 1000-A, 139 FERC ¶ 61,132 at PP 204, 206, 208-211, 317-319.

122

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 2. Order No. 1000-A
clarified that Public Policy Requirements included local laws and regulations passed by a
local governmental entity, such as a municipal or county government. Order No. 1000A, 139 FERC ¶ 61,132 at P 319.
123

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 205.

124

Id. PP 206, 207.

125

Id. PP 207, 208.
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meaningful opportunity to submit what the stakeholders believe are transmission needs
driven by Public Policy Requirements. 126
74.
In addition, public utility transmission providers, in consultation with
stakeholders, must establish a just and reasonable and not unduly discriminatory process
through which public utility transmission providers will identify, out of this larger set of
needs, those needs for which transmission solutions will be evaluated. 127 Public utility
transmission providers must explain in their compliance filings how their open and
transparent transmission planning process determines whether to move forward regarding
transmission needs driven by Public Policy Requirements. 128 In addition, each public
utility transmission provider must post on its website an explanation of: (1) those
transmission needs driven by Public Policy Requirements that have been identified for
evaluation for potential solutions in the local and regional transmission planning
processes and (2) how other transmission needs driven by Public Policy Requirements
introduced by stakeholders were considered during the identification stage and why they
were not selected for further evaluation. 129
75.
To comply with the requirement to evaluate potential solutions to meet the
identified transmission needs driven by Public Policy Requirements, Public utility
transmission providers, in consultation with stakeholders, must also establish procedures
in their OATTs to evaluate at the local and regional level potential solutions to identified
transmission needs driven by Public Policy Requirements. 130 These procedures must
include the evaluation of transmission facilities stakeholders propose to satisfy an
identified transmission need driven by Public Policy Requirements. 131 Stakeholders must
be provided an opportunity to provide input during the evaluation of potential solutions to

126

Order No. 1000-A, 139 FERC ¶ 61,132 at P 335.

127

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 209.

128

Order No. 1000-A, 139 FERC ¶ 61,132 at P 335.

129

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 209; see also Order No.
1000-A, 139 FERC ¶ 61,132 at P 325.
130
131

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 211.

Id. P 211 & n.191 (“This requirement is consistent with the existing
requirements of Order Nos. 890 and 890-A which permit sponsors of transmission and
non-transmission solutions to propose alternatives to identified needs.”).
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identified needs. 132 In addition, the Commission and stakeholders must be able to review
the record that is created by the process to help ensure that the identification and
evaluation decisions are open and fair, and not unduly discriminatory or preferential. 133
The Commission will review the proposed evaluation procedures to ensure they comply
with the objective of meeting the identified transmission needs more efficiently or costeffectively. 134
76.
Public utility transmission providers must amend their OATTs to describe
procedures that provide for the consideration of transmission needs driven by Public
Policy Requirements in the local and regional transmission planning processes. 135 There
are no restrictions on the type or number of Public Policy Requirements to be considered
as long as any such requirements arise from local, state, or federal laws or regulations
that drive transmission needs and as long as the requirements of the procedures required
in Order No. 1000 are met. 136 In addition, Order No. 1000 does not preclude any public
utility transmission provider from considering in its transmission planning process
transmission needs driven by additional public policy objectives not specifically required
by local, state or federal laws or regulations. However, Order No. 1000 creates no
obligation for any public utility transmission provider or its transmission planning
processes to consider transmission needs driven by a public policy objective that is not
specifically required by local, state or federal laws or regulations. 137 In addition, public
utility transmission providers are not required to consider Public Policy Requirements
themselves as part of the transmission planning process. 138

132

Id. P 220.

133

Order No. 1000-A, 139 FERC ¶ 61,132 at P 321.

134

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 211.

135

Id. P 203.

136

Id. P 214; Order No. 1000-A, 139 FERC ¶ 61,132 at P 319.

137

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 216.

138

Order No. 1000-A, 139 FERC ¶ 61,132 at P 204.
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Regional Transmission Planning Process
(a)

Filing Parties’ Filing

77.
The Filing Parties propose new section 4A in Attachment K that describes the
public policy transmission planning process. 139 The Filing Parties state that, under this
new process, NESCOE will be the primary body to identify state and federal public
policies that may drive the need for transmission in New England. The Filing Parties
state that, following the identification of transmission needs driven by public policy
requirements, ISO-NE will undertake scenario studies to provide a sense of the costs and
benefits of various high-level alternatives. If some or all states determine that those
transmission solutions may meet their identified public policies, then the Filing Parties
state that the states may ask ISO-NE to solicit Stage One proposals from pre-qualified
incumbent and nonincumbent transmission developers. 140
78.
The Filing Parties state that, because Public Policy Transmission Upgrades are
optional in nature, “[t]he states should take a leading role in the identification of public
policies that may drive the need for transmission projects.” 141 The Filing Parties note
that in Order No. 1000, the Commission provided that all stakeholders must have an
opportunity to provide input and offer proposals regarding the transmission needs they
believe should be so identified, but that “[s]ome public utility transmission providers
might conclude, in consultation with stakeholders, to develop procedures that rely on a
committee of load-serving entities, a committee of state regulators, or a stakeholder
group to identify those transmission needs for which potential solutions will be evaluated
in the transmission planning process.” 142
(1)

Initial Actions

79.
Under section 4A.1 of Attachment K, the proposed public policy transmission
planning process will commence with a notice from ISO-NE by January 15 of at least
every third year. The Filing Parties explain that the transmission planning cycle is
described in this manner to make it clear that a public policy transmission planning
139

Filing Parties Transmittal at 49-50.

140

Id. at 52.

141

Id. at 50.

142

Id. at 50-51 (citing Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 209
(emphasis added)).
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process may commence more often if resources allow, but must occur with a minimum
three-year frequency. 143 The Filing Parties state that the notice informs members of the
Planning Advisory Committee that they may provide input to NESCOE regarding which
state and federal public policies may drive the need for transmission in the New England
system. They state that NESCOE may then submit a written request for a New Public
Policy Transmission Study or an update of an existing study by no later than April 1. The
Filing Parties explain that NESCOE’s request must identify the public policy
requirements that are driving transmission needs on the New England system and explain
why other suggested needs are not being identified for evaluation. However, if a
stakeholder believes that a federal public policy requirement has not been appropriately
addressed by NESCOE, that stakeholder may file with ISO-NE a written request that
explains the stakeholder’s reasoning and that seeks consideration by ISO-NE of
NESCOE’s position regarding that requirement. 144 The Filing Parties state that this
process satisfies the requirements of Order No. 1000 to receive input from all
stakeholders and ensure transparency by the posting of written explanations. 145
80.
After NESCOE submits a request for a New Public Policy Transmission
Study, the Filing Parties state that ISO-NE will initiate and conduct a Public Policy
Transmission Study to identify high-level solutions along with the costs and benefits of
various scenarios. The Filing Parties state that ISO-NE, with input from the Planning
Advisory Committee, will determine the scope, parameters and assumptions of the Public
Policy Transmission Study. The Filing Parties state that ISO-NE will post the results of
the Public Policy Transmission Study on ISO-NE’s website and hold a meeting of the
Planning Advisory Committee to solicit input on the scope of possible transmission
solutions which may be used as the basis for a competitive Stage One solicitation.
The Filing Parties state that, if a follow-on study is conducted to evaluate possible
transmission solutions, then ISO-NE will again post the results to its website and provide
the results to NESCOE and the Planning Advisory Committee. Within 90 days of
receipt, the Filing Parties state that NESCOE may provide ISO-NE with a written list of
one or more options that the states are interested in exploring through the submission of
Stage One competitive project submissions. The Filing Parties state that NESCOE will

143

Id. at 50.

144

See ISO-NE, OATT, Attachment K, § 4A1.1 (Study of Federal Public Policies
Not Identified by NESCOE) (Secondary Version).
145

Filing Parties Transmittal at 51.
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make its submittal together with a non-binding matrix of key desirable features of each
of the options that the states wish to explore further. 146
81.
In addition, the Filing Parties state that the proposed process includes a means for
ISO-NE or stakeholders to identify federal public policies that are not implemented
through states or regulated utilities that could arguably drive transmission needs. 147
Specifically, if a stakeholder believes that a federal public policy requirement that may
drive transmission needs has not been appropriately addressed by NESCOE, it may
request that ISO-NE consider NESCOE’s position regarding a federal public policy
requirement. Where ISO-NE agrees with a stakeholder position, or based on its own
finding, then ISO-NE may perform an evaluation under sections 4A.2 through 4A.4 of
Attachment K, as described below. The Filing Parties state that, where ISO-NE initiated
a study for a federal public policy that is not selected by one or more states through
NESCOE for further development through Stage One proposals, ISO-NE will determine
the appropriate next steps to take with regard to such study with input from NESCOE and
the Planning Advisory Committee. 148 The Filing Parties state, however, that ISO-NE will
not undertake steps in the regional planning process with regard to such a study that have
not been approved by the Commission where necessary. 149
(2)

Stage One

82.
The Filing Parties state that ISO-NE will invite the submission of Stage One
Proposals from all interested entities that have pre-qualified as Qualified Transmission
Project Sponsors (Qualified Sponsor). The Filing Parties also state that ISO-NE will
conduct a preliminary review and will provide NESCOE and the Planning Advisory
Committee with a list of Stage One Proposals that meet the required criteria and will post
this information on the ISO-NE website. 150 In addition, the Filing Parties state that ISONE will inform the region if any of the projects in the Stage One Proposals appear to
satisfy reliability needs in the region, so that, if that public policy project were built, then
that reliability need and solution could be removed from the regional system plan. At this
point, the Filing Parties state that NESCOE may request cost estimates for the estimated
146

Id. at 52.

147

ISO-NE, OATT, Attachment K, § 4A.1.1 (Secondary Version).

148

Id. § 4A.4 (Secondary Version).

149

Filing Parties Transmittal at 5 n.23.

150

The details of this evaluation process is discussed below in Part IV.B.2.c.i.
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Stage Two Solution study costs from each of the Qualified Sponsors, thus allowing states
to understand the potentially significant study costs before deciding which Stage One
Proposal projects to move forward to Stage Two, if any.
83.
The Filing Parties state that, within 120 days after ISO-NE holds a Planning
Advisory Committee meeting to receive input on the Stage One Proposals that meet the
required criteria, as described above, NESCOE may submit to ISO-NE a list of projects
that one or more of the states would like to have further developed in a Stage Two study
phase. The Filing Parties further explain that, if NESCOE does not identify any projects
for Stage Two evaluation, then the public policy planning process cycle will end. 151
(3)

Stage Two

84.
In Stage Two, the Filing Parties state that ISO-NE will work with the Qualified
Sponsors of listed projects and with affected transmission owners to evaluate and further
develop the projects into engineering plans that can be used in the siting process,
reviewed for adverse system impacts, and used for other system integration issues. They
state that ISO-NE will report those solutions to NESCOE and to the Planning Advisory
Committee for stakeholder input, along with ISO-NE’s view as to whether the solutions
would also satisfy identified reliability needs. Within 12 months from ISO-NE’s report
regarding the reliability benefits of any preliminary preferred solutions, the Filing Parties
state that either NESCOE or public utility regulators may provide a Public Policy
Transmittal to ISO-NE. 152 The Filing Parties explain that the Public Policy Transmittal
triggers ISO-NE to place the public policy project into the regional system plan as a
Public Policy Transmission Upgrade. The Filing Parties further explain that the Public
Policy Transmittal must specify which states support the identified project, as well as the
cost allocation that will be used. The Filing Parties add that a Public Policy Transmission
Upgrade can only be removed from the Regional System Plan Project List through a
written communication from all of the original sponsor states. 153
151

Filing Parties Transmittal at 55-56.

152

The Public Policy Transmittal is a written document sent by NESCOE, or
jointly by all of the participating states’ utility regulatory authorities, to ISO-NE that
indicates which of the New England states support inclusion of a particular Public Policy
Transmission Upgrade in the Regional System Plan and provides each state’s final
decision concerning such proposed Public Policy Transmission Upgrade and associated
cost allocation as set forth in such state’s regulatory authority decisions that is to be
utilized for the project costs. ISO-NE, OATT, § I.2.2 (Definitions) (Secondary Version).
153

Filing Parties Transmittal at 56.

Docket Nos. ER13-193-000 and ER13-196-000
(b)

- 42 -

Protests/Comments

85.
NEPOOL asserts that it does not support the compliance filing, but instead
supports an alternative proposal developed through the NEPOOL stakeholder process. 154
NEPOOL explains NESCOE took the lead in proposing a process for planning and cost
allocation associated with public policy requirements in the NEPOOL proposal. 155
NEPOOL further explains that its alternative proposal was developed with various
NEPOOL participants and NESCOE to address concerns not addressed in the compliance
filing. 156 NEPOOL argues its alternative proposal is more compliant with Order No.
1000, and NEPOOL requests that the Commission direct the Filing Parties to revise their
Order No. 1000 compliance filing to reflect the NEPOOL proposal. 157
(1)

Definition of Public Policy
Requirements

86.
PSEG Companies generally support ISO-NE’s approach with respect to planning
for transmission needs driven by public policy requirements. 158 PSEG Companies state
that the Filing Parties’ proposal is largely consistent with the State Agreement Approach
adopted in the PJM Interconnection, L.L.C. (PJM) region. 159 PSEG Companies contend
that authorizing state agencies to be responsible for determining what projects will satisfy
transmission needs arising out of state public policy requirements avoids the legally

154

NEPOOL states the NEPOOL proposal received an 83 percent Participants
Committee Vote in favor, while ISO-NE’s proposal received a 17 percent vote of
support, solely from the transmission sector. NEPOOL Comments at 2.
155

The NEPOOL proposal also includes language proposed by LS Power for the
competitive transmission development process, as well as recommendations from other
NEPOOL participants (e.g., Massachusetts Municipal Wholesale Electric Company,
Conservation Law Foundation, and Synapse Energy Economics (Synapse)). NEPOOL
Comments at 10-13.
156

Id. at 10.

157

Id. at 3.

158

PSEG Companies Comments at 5.

159

Id.; see also PJM Interconnection, L.L.C., 142 FERC ¶ 61,214, at PP 42, 142148 (2013).
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impermissible scenario of regional transmission organizations (RTO) engaging in what
essentially amounts to policy-making. 160
87.
However, PSEG Companies point out that the compliance filing does not define
“public policy requirements.” Without a definition, PSEG Companies raise concerns
that the new public policy planning process does not adequately delineate whether
transmission upgrades being planned to address public policy requirements are derived
solely from actual laws or regulations or whether they also include projects that address
public policy goals or objectives. 161 Thus, PSEG Companies assert that NESCOE’s
requests can include needs that may not be reflected in statutes or regulations but
which NESCOE identifies as potential policy driven needs, and this will tend toward
overbuilding transmission, undermining market signals, and imposing higher costs on
consumers. 162
88.
NEPOOL states its alternative proposal adds a definition of public policy
requirements to require ISO-NE to account for the impacts of state and federal public
policies in the development of the regional system plan. 163 PowerOptions supports the
proposed revisions presented by its consultant, Synapse, to the NEPOOL proposal that
would provide a definition of public policy requirements and would require ISO-NE
to take such requirements into account in the regional system plan in various ways,
including in its development of the plan’s baseline and the impacts of such requirements
on capacity and load forecasts and on assumed supply resources. 164

160

PSEG Companies Comments at 5.

161

Id. at 6-7.

162

See id. at 7 n.5; see also id. at 6.

163

NEPOOL Comments at 11-12. NEPOOL proposes the following definition of
public policy requirements: “Public Policy Requirements shall refer to policies pursued
by state or federal entities, where such policies impact key elements of system planning
such as load forecasts and supply resources, and where such policies are reflected in
enacted statutes or regulations, including but not limited to, state energy efficiency
programs and requirements under Environmental Protection Agency regulations.” Id.,
Attachment 1 at 2.
164

PowerOptions Comments at 1.
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89.
AWEA also raises issues with the proposed definition of public policy
requirements. 165 Specifically, it is concerned that the phrase “where such policies impact
key elements of system planning such as load forecasts and supply resources” will
inappropriately limit the public policy requirements identified and evaluated in the
transmission planning process. 166 AWEA notes that ISO-NE’s definition of public policy
requirements does not include consideration of laws and regulations enacted by local
governments. 167 Finally, AWEA argues that ISO-NE’s OATT should be amended to at
least provide for consideration of public policy objectives that are not yet enacted into
federal, state, or local laws or regulations. 168
(2)

Procedures Relating to the
Consideration of Transmission Needs
Driven by Public Policy Requirements
in the Regional Transmission Planning
Process

90.
NEPOOL recommends eliminating section 4A.1.1. of Attachment K, which allows
ISO-NE to study federal public policy requirements not identified by NESCOE. AWEA
acknowledges that ISO-NE recognizes that there may be federal public policies that are
not implemented through the states or directly through regulated utilities that could drive
transmission needs. However, AWEA argues that the compliance filing is not transparent
with respect to the steps ISO-NE will take after receiving input from the states and
stakeholders about transmission needs driven by federal public policy requirements. 169
91.
Additionally, NEPOOL urges a change to the language of section 4A.8 that would
provide for the public policy planning process to terminate if ISO-NE does not receive a
Public Policy Transmittal within twelve months. 170 The Massachusetts Attorney
165

AWEA Comments at 8. We note that, while AWEA refers to ISO-NE’s
definition of public policy requirements, we understand AWEA to instead refer to
NEPOOL’s proposed definition of public policy requirements.
166

Id.

167

See id. at 9.

168

Id. at 10.

169

Id. at 16-17.

170

NEPOOL proposes a number of additional changes related to cost containment.
The changes are addressed in Part IV.B.3.b.ii below.
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General 171 and NESCOE support this change. NESCOE asserts that this change would
allow states to continue to consider a proposed project through such means as designating
it as an elective upgrade, requesting that the project be studied again in the next public
policy planning cycle, or requesting from the Commission a departure from the 12-month
tariff deadline and continuing deliberations. 172
92.
Others argue either that the Filing Parties’ proposal does not comply with Order
No. 1000 or that the NEPOOL proposal is superior to the Filing Parties’ proposal. These
commenters urge the Commission to direct the Filing Parties to modify their public
policy project proposal to conform to the NEPOOL proposal proffered by NEPOOL in its
comments. 173
93.
NESCOE emphasizes three elements that are central to its support for the public
policy process: (1) the process must recognize a state’s central role in identifying the
public policies that ISO-NE would consider in its planning; (2) the process must
acknowledge that only the states will determine whether and how each state will satisfy
its respective state public policy objectives; and (3) each state must decide for itself
whether the benefits of a proposed project that are identified in a competitive process
outweigh the costs from the perspective of that state’s policies and ratepayers pursuant to
that state’s analysis of its laws and policies. 174 NESCOE maintains that, to the extent
details to implement these three fundamental points are not included in ISO-NE’s OATT,
the states are likely to pursue processes other than Order No. 1000 regional planning
(e.g., non-transmission solutions or alternative compliance payment compliance
mechanisms) to advance state public policies. 175
94.
Moreover, NESCOE submits that, for the states to be able to use the public policy
process created pursuant to Order No. 1000, states must (1) have the determinative role
in any competitive process that identifies potential transmission solutions that would
advance that state’s public policies, (2) determine which potential solutions should move
forward and under what terms and conditions after final negotiations with a transmission
171

Massachusetts Attorney General Protest at 24.

172

NESCOE Protest at 33.

173

E.g., Connecticut Department of Energy and Environmental Protection
Comments at 4; Public Systems Protest at 2; Southern New England States Protest at 54.
174

NESCOE Protest at 18-19.

175

Id. at 19, 24.
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developer that prevails in a competitive process, and (3) determine whether such a
project(s) should be removed from further consideration. 176
95.
NESCOE submits that, by definition, any process that the states would not use to
further Order No. 1000’s goal of creating a process in which states may consider state
public policy requirements in the local and regional transmission planning processes is
per se unjust and unreasonable and should be rejected. 177 NESCOE submits several
modifications to the Filing Parties compliance filing and suggests that if these
modifications were to be ordered by the Commission, the New England states could use
the proposed public policy planning process.
96.
Southern New England States assert that the proposed regional transmission
planning process for public policy projects is not compliant with Order No. 1000, and
argue that the NEPOOL proposal is a balanced proposal reflecting stakeholder
consensus. 178 Southern New England States request that the Commission direct the
Filing Parties to implement the NEPOOL proposal in total; if changes are made to the
NEPOOL proposal that upset its balance, the consensus support for the alternative
proposal may well dissolve. 179 Southern New England States assert that the fundamental
principle of the NEPOOL proposal is that the regional transmission planning process for
public policy projects be driven by the public policy goals and decisions of the six New
England states; the NEPOOL proposal provides critical details omitted from the Filing
Parties’ public policy project proposal. 180
97.
On the other hand, AWEA does not believe that ISO-NE has met obligations of
Order No. 1000 with respect to considering transmission needs driven by public policy
requirements. 181 AWEA states that the compliance filing allows state backing for a
particular project to be the determinative factor as to whether a transmission solution to
support a public policy requirement will be identified, evaluated, and selected for cost

176

Id. at 22.

177

Id. at 29.

178

Southern New England States Protest at 54.

179

Id. at 3, 55.

180

Id. at 55-56.

181

AWEA Comments at 2.
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allocation. 182 AWEA argues, however, that ISO-NE, as the relevant public utility
transmission provider, is explicitly required to retain ultimate authority for determining
what transmission projects are ultimately required to address transmission needs driven
by public policy requirements and is essentially delegating that duty to state regulators. 183
98.
Similarly, the Maine Commission raises concerns about the significant state role in
the planning for public policy projects. The Maine Commission states that the states are
in the position to determine “what, if any, public policy should be the subject of regional
transmission planning.” 184 However, they object to the fact that, in several stages of the
planning process the states are the entities that decide whether regional transmission
planning should be done, as well as whether the state should be required to pay for it. 185
99.
Joint Parties urge the Commission to require ISO-NE to submit revisions to fully
comply with Order No. 1000, to ensure a truly competitive process for selecting Public
Policy Transmission Upgrades based upon objective criteria administered by ISO-NE. 186
(c)

Answers

100. NESCOE argues that the Commission should reject AWEA’s request that the
Commission modify the process to allow ISO-NE to consider “potential future public
policies” in transmission planning, as well as their request that the Commission reject the
states’ role in identifying state public policies. 187 NESCOE also argues against AWEA’s
request that the Commission reject a framework in which states must determine whether,
how and at what cost states will implement state public policy objectives.
101. The PTO Administrative Committee argues that the Commission should reject the
NEPOOL language on federal public policies, and state that the compliance filing allows
at least for a study by ISO-NE of federal public policy requirements identified by

182

Id. at 2-3.

183

Id. at 13-14.

184

Maine Commission Protest at 6.

185

Id. at 6-7.

186

Joint Parties Protest at 20.

187

NESCOE Answer at 8-9.

Docket Nos. ER13-193-000 and ER13-196-000

- 48 -

stakeholders but not selected by NESCOE. 188 Similarly, ISO-NE argues against the
NEPOOL proposal to eliminate language at section 4A.1.1 that provides a path for ISONE to identify federal public policy requirements that may drive transmission needs and
develop transmission solutions for consideration. ISO-NE states there may be federal
public policies that are not designed to be implemented by states through individual
compliance plans, and ISO-NE has proposed language so that there is a backstop process
in place if the states either will not or cannot identity the relevant federal public policies
for the consideration of transmission needs driven by public policy. 189 ISO-NE argues
the proposed language is all the more necessary given NESCOE’s indication that the
states may simply choose not to participate in the public policy transmission planning
process proposed in the compliance filing.
102. ISO-NE states various protestors argue the compliance filing provisions regarding
public policy transmission planning should be rejected in favor of substantially similar
provisions put forward by NEPOOL; however, the protestors have failed to demonstrate
that the compliance filing’s provisions for public policy transmission planning fail to
comply with Order No. 1000. 190
103. ISO-NE states NEPOOL’s proposed revision to the first paragraph of section 4.1
of Attachment K, which would require ISO-NE to evaluate the various benefits and then
determine which planning process should apply, is a preference that is not workable and
is not a requirement of Order No. 1000. 191
104. ISO-NE also responds to NESCOE’s statement that without certain of the
modifications proposed in the NEPOOL proposal, states are not likely to make use of the
Filing Parties’ public policy planning process. 192 ISO-NE notes that the same is true for
the substantially similar NEPOOL process that provides the states with even greater
power in the public policy transmission planning process. 193 ISO-NE argues that the
alternative to the compliance filing is not NEPOOL’s proposal, providing the states with
188

PTO Administrative Committee Answer at 56.

189

ISO-NE January 18, 2013 Answer at 64-65.

190

Id. at 62.

191

Id. at 67.

192

Id. at 72.

193

Id.
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even more control, but rather the elimination of the NESCOE role from the process so
that it is not dependent on the states’ desire to participate. 194
105. In response to protests submitted by the Maine Commission, Joint Parties, and
AWEA arguing that the public policy transmission planning process should be
redesigned so that it creates more of an obligation on states to participant and move
projects forward, ISO-NE states Order No. 1000 does not require that projects be
developed past the “consideration” stage and the protests appear to exceed the scope of
Order No. 1000. 195
106. NESCOE also states the Commission should reject AWEA’s arguments to confer
upon ISO-NE the authority to make decisions about the implementation of state policies
for the states. 196 NESCOE argues that neither the Commission nor ISO-NE have the
authority or expertise to substitute its judgment for that of the states in connection with
state statutory requirements or policy preferences codified in state law, many of which
contemplate that state officials will exercise their judgment in balancing the interests and
goals identified by state legislatures. 197
107. NESCOE also argues the Commission should reject AWEA’s assertion that ISONE has the same authority over transmission that could advance state public policies as it
does over transmission ISO-NE identifies as being needed to maintain power system
reliability. 198 NESCOE points out that some power system reliability needs ISO-NE
identifies in system planning can only be satisfied by incremental transmission facilities,
while states may satisfy state public policy objectives through diverse means. NESCOE
further explains that supporting the development of transmission solutions to reach
distant renewable generation resources is only one of many options available to states.
NESCOE notes that some New England states allow Renewable Portfolio Standard
requirements to be satisfied through alternative compliance payments to effectively cap
the costs to consumers of Renewable Portfolio Standard requirements. 199 NESCOE
194

Id. at 73.

195

Id. at 71.

196

NESCOE Answer at 12-13.

197

Id. at 13.

198

Id. at 16.

199

Id. at 16-17.
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argues that alternative compliance payments, codified in state law, represent a state
decision that certain levels of renewable resources are not to be funded by state
ratepayers at any cost.
(d)

Commission Determination

108. We find that the Filing Parties’ filing partially complies with the provisions of
Order No. 1000 addressing transmission needs driven by public policy requirements, as
discussed below. In this section, we find that the Filing Parties must include in ISO-NE’s
OATT a definition of public policy requirements that includes “enacted statutes
(i.e., passed by the legislature and signed by the executive) and regulations promulgated
by a relevant jurisdiction, whether within a state or at the federal level,” 200 as well as
“duly enacted laws or regulations passed by a local governmental entity, such as a
municipal or county government.” 201 Next, we find that the Filing Parties’ proposal to
rely on NESCOE to identify transmission needs driven by federal and state public policy
requirements is consistent with the Commission’s determination in Order No. 1000 that
public utility transmission providers may rely on a committee of state regulators to
identify transmission needs driven by public policy requirements. Moreover, we find
reasonable and not inconsistent with Order No. 1000 section 4A.1.1 of Attachment K of
the ISO-NE OATT, which would allow ISO-NE, at the request of stakeholders or based
on its own findings, to study federal public policies not identified by NESCOE. We also
find, however, that public utility transmission providers in a region may not rely on a
committee of state regulators to select Public Policy Transmission Upgrades in the
regional transmission plan for purposes of cost allocation. As discussed more fully
below, to comply with Order No. 1000 the Filing Parties must propose a process for the
public utility transmission providers in the region to select in the regional transmission
plan for purposes of cost allocation the more efficient or cost-effective transmission
solution that resolves an identified transmission need driven by public policy
requirements. In the final section, we find that the Filing Parties’ proposal to allow
NESCOE to select Public Policy Transmission Upgrades, while insufficient to comply
with Order No. 1000, is acceptable as a complementary process to the regional
transmission planning process required by Order No. 1000.

200

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 2.

201

Order No. 1000-A, 139 FERC ¶ 61,132 at P 319.
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- 51 Definition of Public Policy
Requirements

109. While the Filing Parties have proposed revisions to consider transmission needs
driven by public policy requirements, they did not propose to include a definition of
public policy requirements in ISO-NE’s OATT. We agree with protestors that ISO-NE’s
OATT must define public policy requirements. Order No. 1000 requires public utility
transmission providers to consider “enacted statutes (i.e., passed by the legislature and
signed by the executive) and regulations promulgated by a relevant jurisdiction, whether
within a state or at the federal level,” 202 as well as “duly enacted laws or regulations
passed by a local governmental entity, such as a municipal or county government.” 203
Including a specific definition of public policy requirements in ISO-NE’s OATT would
provide greater clarity for participants in the regional transmission planning process.
Accordingly, we direct the Filing Parties to submit, within 120 days of the date of
issuance of this order, a further compliance filing revising ISO-NE’s OATT to include a
definition of public policy requirements consistent with the definition of public policy
requirements set forth in Order No. 1000 and to consider duly enacted local laws and
regulations. In response to commenters, we note the Filing Parties may, but are not
required to, include potential future public policy directives and requirements in their
proposed definition of public policy requirements, as Order No. 1000 creates no
obligation for any public utility transmission provider or its transmission planning
processes to consider transmission needs driven by a public policy objective that is not
specifically required by local, state or federal laws or regulations. 204
(2)

Procedures To Identify Transmission
Needs Driven by Public Policy
Requirements in the Regional
Transmission Planning Process

110. We find that the Filing Parties partially comply with the requirement to establish
procedures for identifying transmission needs driven by public policy requirements in
ISO-NE’s regional transmission planning process. ISO-NE’s regional transmission
planning process as described in Attachment K of ISO-NE’s OATT makes clear that
stakeholders may propose and provide input regarding public policy requirements that
202

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 2.

203

Order No. 1000-A, 139 FERC ¶ 61,132 at P 319.

204

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 216.
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they believe drive transmission needs. 205 Specifically, no less often than every three
years, by January 15 of that year, ISO-NE will post a notice indicating that members of
the Planning Advisory Committee 206 may provide NESCOE with input regarding state
and federal public policy requirements that drive transmission needs in the New England
transmission system. Thus, we find that by allowing members of the Planning Advisory
Committee to provide input to NESCOE on transmission needs driven by public policy
requirements, the Filing Parties’ proposal satisfies Order No. 1000’s requirement that
public utility transmission providers establish procedures in their OATTs for identifying
transmission needs driven by public policy requirements that allow stakeholders an
opportunity to provide input and to offer proposals regarding the transmission needs
they believe are driven by public policy requirements. 207
111. Moreover, we find that the Filing Parties’ proposal complies with Order
No. 1000’s requirement that public utility transmission providers establish a just and
reasonable and not unduly discriminatory process through which public utility
transmission providers will identify, out of the larger set of transmission needs driven by
public policy requirements proposed, those needs for which transmission solutions will
be evaluated. 208 Under the Filing Parties’ proposal, NESCOE may submit to ISO-NE a
request for a new public policy transmission study, or an update of a previously
conducted study, no later than April of the year in which the Planning Advisory
Committee’s members provide input to NESCOE regarding state and federal public
policy requirements that drive transmission needs. 209 In Order No. 1000, the
Commission “strongly encourage[d] states to participate actively in the identification of
transmission needs driven by public policy requirements,” providing that a public utility
transmission provider may “conclude, in consultation with stakeholders, to develop
procedures that rely on . . . a committee of state regulators . . . to identify those
205

ISO-NE, OATT, Attachment K, § 4A.1 (Secondary Version).

206

Section 2.3 of Attachment K states that, “[a]ny entity . . . may designate a
member to the Planning Advisory Committee.” ISO-NE, OATT, Attachment K, § 2.3
(Secondary Version). The Commission previously found that Planning Advisory
Committee meetings are open to all interested New England constituents. See 890
Compliance Order, 123 FERC ¶ 61,161 at P 29.
207

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at PP 206-208.

208

Id. P 209.

209

Filing Parties Transmittal at 51; ISO-NE, OATT, Attachment K, § 4A.1
(Secondary Version).

Docket Nos. ER13-193-000 and ER13-196-000

- 53 -

transmission needs for which potential solutions will be evaluated in the transmission
planning processes.” 210 The Filing Parties’ proposal, according to which NESCOE will
review proposed state and federal public policy requirements that drive transmission
needs and request a new public policy transmission study or an update of a previously
conducted study, is consistent with the Commission’s determination in Order No. 1000
that such procedures may rely on a committee of state regulators.
112. NEPOOL requests that the Commission require the Filing Parties to eliminate
section 4A.1.1, which would allow ISO-NE, at the request of stakeholders or based on its
own findings, to study federal public policies not identified by NESCOE, from ISO-NE’s
Attachment K. However, NEPOOL does not explain why this provision is inconsistent
with Order No. 1000. Order No. 1000 requires that the process for identifying
transmission needs driven by public policy requirements must allow stakeholders an
opportunity to provide input and to offer proposals regarding the transmission needs they
believe are driven by public policy requirements. 211 As explained above, we find that
ISO-NE satisfies this requirement because, under section 4A.1 members of the Planning
Advisory Committee may provide input to NESCOE regarding those transmission needs
they believe are driven by public policy requirements. Section 4A.1.1 is an additional
opportunity for stakeholders to provide input regarding which federal public policy
requirements they believe drive transmission needs. While Order No. 1000 does not
require this additional procedure, we find that it is reasonable and not inconsistent with
Order No. 1000.
113. We agree, however, with AWEA’s arguments that section 4A.1.1 is not
transparent with respect to the steps that ISO-NE will take after receiving input from
states and stakeholders regarding transmission needs driven by federal public policy
requirements not identified by NESCOE. Under section 4A.1.1, ISO-NE will consider a
stakeholders’ request and determine whether ISO-NE should perform an evaluation under
sections 4A.2 through 4A.4 of Attachment K of a federal public policy not identified by
NESCOE. Among other things, sections 4A.2 through 4A.4 state that information
pertaining to a Public Policy Transmission Study will be posted on the ISO-NE website,
provided to the Planning Advisory Committee, and discussed with stakeholders.
Section 4A.4 additionally states that ISO-NE “will determine the appropriate next steps
to take with regard to such study with input from NESCOE and the Planning Advisory
Committee [and] will not undertake steps in the regional planning process with regard to

210

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 209 & n.189.

211

Id. PP 207, 208.
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such a study that have not been approved by the Commission where necessary.” 212
Under this broad language, it is unclear whether any such identified needs will be open to
a competitive solicitation process, as set forth in sections 4A.5 through 4A.9 of
Attachment K, or whether ISO-NE may use other means to address such needs. We
therefore require the Filing Parties, within 120 days of the date of the issuance of this
order, to make a compliance filing revising section 4A.4 to describe the process through
which ISO-NE will evaluate at the regional level potential solutions to identified
transmission needs driven by federal public policy requirements not identified by
NESCOE, as required by Order No. 1000.
114. We find that the Filing Parties have partially complied with Order No. 1000’s
requirement that each public utility transmission provider post on its website an
explanation of: (1) those transmission needs driven by public policy requirements that
have been identified for evaluation for potential transmission solutions in the local and
regional transmission planning processes, and (2) why other suggested transmission
needs driven by public policy requirements will not be evaluated. Under ISO-NE’s
OATT, NESCOE may submit to ISO-NE a request for a new Public Policy Transmission
Study, or an update of a previously conducted study. Along with this request, ISO-NE’s
OATT states that “NESCOE will provide [ISO-NE] with a written explanation of which
transmission needs driven by public policy requirements [ISO-NE] will evaluate for
potential solutions in the regional planning process, including why other suggested
transmission needs will not be evaluated.” 213 Further, ISO-NE’s OATT states that ISONE will post NESCOE’s explanation on ISO-NE’s website. 214 Accordingly, we find that
the Filing Parties’ proposal partially complies with this posting requirement in Order
No. 1000. We find that the Filing Parties have not met this posting requirement with
respect to transmission needs driven by federal public policy requirements not identified
212

ISO-NE, OATT, Attachment K (Secondary Version), § 4A.4.

213

Id. § 4A.1 (Secondary Version).

214

Id. § 4A.1 (Secondary Version). We note that ISO-NE is required to post
on its website an explanation of (1) those transmission needs driven by public policy
requirements that have been identified for evaluation for potential solutions in the
regional transmission planning process and (2) why other suggested transmission needs
driven by public policy requirements introduced by stakeholders were not selected for
further evaluation. While ISO-NE may rely on NESCOE to provide the written
explanation that ISO-NE will post, should NESCOE choose not to provide such
statement, then ISO-NE must submit an alternative proposal to comply with this
requirement of Order No. 1000.
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by NESCOE. Thus, we require that, within 120 days of the date of the issuance of this
order, the Filing Parties amend the ISO-NE OATT to provide for a means of posting on
ISO-NE’s website an explanation of (1) those transmission needs driven by federal public
policy requirements not identified by NESCOE that have been identified for evaluation
for potential transmission solutions in the regional transmission planning process and
(2) why other suggested transmission needs driven by federal public policy requirements
not identified by NESCOE will not be evaluated.
115. The Commission rejects NEPOOL’s suggestions as to changes to the length of
time for which parties may consider transmission projects to meet public policy needs
in section 4A.8. The Commission finds that the OATT provisions as filed by the Filing
Parties are just and reasonable, and we will therefore approve them. As the Commission
has stated in other cases, “there may be more than one just and reasonable [filing], and in
determining whether to accept [a utility’s] filing, the Commission must only determine
that [that utility’s] proposed solution is just and reasonable, not that it is superior to other
possible solutions.” 215 Nonetheless, we recognize that NEPOOL’s proposed
modifications may provide benefits to all parties, and we encourage the Filing Parties and
all market participants to continue to negotiate potential improvements to the public
policy planning process.
(3)

Procedures to Evaluate Potential
Solutions to Meet Identified
Transmission Needs Driven by Public
Policy Requirements in the Regional
Transmission Planning Process

116. As we noted in Part IV B.1.c, we find that the Filing Parties’ do not comply with
Order No. 1000’s requirement that each public utility transmission provider establish
procedures in its OATT to evaluate at the regional level potential transmission solutions
to identified transmission needs driven by public policy requirements. As discussed
in further detail in Part IV.B.2.d.iv.b below, the Filing Parties have not proposed an
evaluation process for transmission solutions to identified transmission needs driven
by public policy requirements that satisfies the requirements of Order No. 1000. 216
215

PJM Interconnection, L.L.C., 128 FERC ¶ 61,157, at P 77 (2009).

216

For example, Order No. 1000 requires each public utility transmission provider
to amend its OATT to describe a transparent and not unduly discriminatory process for
evaluating whether to select a proposed transmission facility in the regional transmission
plan for purposes of cost allocation. Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at
P 328; Order No. 1000-A, 139 FERC ¶ 61,132 at P 452. This process must ensure
(continued…)
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Specifically, the Filing Parties do not propose to evaluate such solutions to determine
whether they are more efficient or cost-effective solutions to transmission needs driven
by public policy requirements. Instead, the Filing Parties propose that (1) NESCOE may
provide ISO-NE with a written list of one or more options that the states are interested in
exploring through the submission of Stage One competitive project submissions once
ISO-NE has shared the results of its Public Policy Transmission Study, which will
identify high level solutions to identified transmission needs driven by public policy
requirements, and (2) NESCOE may submit to ISO-NE a list of Stage One Proposal
projects that one or more of the states would like to have further developed in a Stage
Two study phase. 217 To comply with Order No. 1000, we find that the Filing Parties
must develop procedures to evaluate at the regional level all identified potential
transmission solutions to transmission needs driven by public policy requirements, not
only those that NESCOE indicates that it would like ISO-NE to study further, as the
Filing Parties propose.
117. Accordingly, we direct the Filing Parties to submit, within 120 days of the date of
issuance of this order, a further compliance filing that adopts procedures in the ISO-NE
OATT to evaluate at the regional level potential transmission solutions to identified
transmission needs driven by public policy requirements. We reiterate that these
procedures must address the evaluation of transmission facilities stakeholders propose to
satisfy an identified transmission need driven by public policy requirements and provide
stakeholders with an opportunity to offer input during the evaluation of potential
transmission solutions to identified transmission needs, as required by Order No. 1000. 218
(4)

Selection of More Efficient or CostEffective Solutions to be Included in
the Regional Transmission Plan for
Purposes of Cost Allocation

118. As we noted in Part IV.B.1.c.iv, above, we find that the Filing Parties fail to
comply with Order No. 1000’s requirement that public utility transmission providers
transparency and provide the opportunity for stakeholder coordination and must
culminate in a determination that is sufficiently detailed for stakeholders to understand
why a particular transmission project was selected or not selected in the regional
transmission plan for purposes of cost allocation. See Order No. 1000, FERC Stats.
& Regs. ¶ 31,323 at P 328; Order No. 1000-A, 139 FERC ¶ 61,132 at PP 267 & 454.
217

Filing Parties Transmittal at 52 & 55-56.

218

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 203.
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select more efficient or cost-effective transmission solutions to address transmission
needs driven by public policy requirements in the regional transmission plan for purposes
of cost allocation. 219 Specifically, we find that the Filing Parties do not propose for ISONE to select the more efficient or cost-effective solutions to the identified transmission
needs driven by public policy requirements. As proposed, a Public Policy Transmission
Upgrade is selected in the regional transmission plan when NESCOE, or all of the
participating states’ utility regulatory authorities jointly, submit a Public Policy
Transmittal to ISO-NE. Therefore, ISO-NE would have neither the authority nor
responsibility for selecting a proposed Public Policy Transmission Upgrade in the
regional transmission plan for purposes of cost allocation.
Order No. 1000 places an affirmative obligation on public utility transmission
providers to select transmission solutions that may meet the region’s transmission needs
driven by public policy requirements more efficiently or cost-effectively. 220 For
example, Order No. 1000 provides, “[w]hether or not public utility transmission
providers within a region select a transmission facility in the regional transmission plan
for purposes of cost allocation will depend in part on their combined view of whether the
transmission facility is an efficient or cost-effective solution to their needs.” 221 Similarly,
Order No. 1000-A explains, “Order No. 1000 . . . requires public utility transmission
providers in a region to adopt transparent and not unduly discriminatory criteria for
selecting a new transmission project in a regional transmission plan for purposes of cost
allocation.” 222 The Filing Parties’ proposal does not provide that a public utility
transmission provider will select the more efficient or cost-effective solutions in the
regional transmission plan for purposes of cost allocation. We therefore find that the
Filing Parties must propose a process for the public utility transmission providers in the
region to use in regional transmission planning to select, for purposes of cost allocation,
the more efficient or cost-effective transmission solution that resolves an identified
transmission need driven by public policy requirements to comply with Order No. 1000.
Accordingly, we direct the Filing Parties to file, within 120 days of the date of this order,
a compliance filing that addresses the above concerns.
119.

219

The Evaluation Process is discussed in Part IV.B.1.d.i.d.3 of this order.

220

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at PP 80, 148-149.

221

Id. P 331 (emphasis added).

222

Order No. 1000-A, 139 FERC ¶ 61,132 at P 455 (emphasis added).
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120. As explained in the two preceding sections, we find that the Filing Parties’
proposal does not comply with Order No. 1000 because ISO-NE will evaluate only those
potential transmission solutions proposed to resolve transmission needs driven by public
policy requirements that NESCOE indicates it would like ISO-NE to study and relies on
NESCOE or the participating states’ utility regulatory authorities to decide which Public
Policy Transmission Upgrades to select in the regional transmission plan for purposes of
cost allocation.
121. However, we find that certain provisions in the Filing Parties’ proposed public
policy transmission planning process, while not compliant with Order No. 1000, may
remain in ISO-NE’s OATT as a complement to the Order No. 1000-compliant process
that the Filing Parties must submit in their further compliance filing. While the Filing
Parties may not rely on their proposed public policy-related transmission planning
process to comply with Order No. 1000, we find that certain aspects of the proposal are
related to the Filing Parties’ proposed cost allocation method for Public Policy
Transmission Upgrades, which we find in section IV.B.3.iii.(b) below is an acceptable,
complementary cost allocation method to an Order No. 1000 compliant cost allocation
method. Specifically, the Filing Parties propose to allow NESCOE or public utility
regulators to: (1) provide ISO-NE with a written list of one or more options that the
states are interested in exploring through the submission of Stage One competitive project
submissions once ISO-NE has shared the results of its Public Policy Transmission Study,
which will identify high level solutions to identified transmission needs driven by public
policy requirements; (2) submit to ISO-NE a list of Stage One Proposal projects that one
or more of the states would like to have further developed in a Stage Two study phase;
and (3) determine whether to include a Public Policy Transmission Upgrade in the
regional transmission plan. These provisions enable NESCOE and public utility
regulators to determine whether to include proposed transmission projects in the regional
transmission plan for purposes of the complementary cost allocation method that permits
states to opt-out of cost allocation for a particular transmission project. Taken together,
the Filing Parties’ proposed public policy transmission planning process and proposed
cost allocation method for Public Policy Transmission Upgrades, while not compliant
with Order No. 1000, represent a just and reasonable alternative voluntary process that
will not conflict or otherwise replace the process that the Filing Parties must submit to
comply with Order No. 1000.
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Local Transmission Planning Process
(a)

Filing Parties’ Filing

122. The Filing Parties state that they are amending Attachment K – Local to
incorporate a local system planning process for public policy requirements. They explain
that, under the local system planning process, each Participating Transmission Owner
serves as a transmission planner. Under the current process, the Planning Advisory
Committee will periodically provide input and feedback to the Participating Transmission
Owners regarding the development of a Local System Plan and the conduct of associated
system enhancement and expansion studies. Local System Plan issues identified for local
areas will also be periodically addressed at the end of regularly scheduled Planning
Advisory Committee meetings. If a Participating Transmission Owner contemplates the
addition of new non-Pool Transmission Facilities, then it will present its Local System
Plan to the Planning Advisory Committee not less than once per year. 223 The Filing
Parties have added to this process that, not less than every three years, the Filing Parties
state that each Participating Transmission Owner will post a notice indicating that
members of the Planning Advisory Committee, NESCOE, or any state may provide the
Participating Transmission Owner with input regarding state and federal public policy
requirements identified as driving particular local transmission needs driven by public
policy requirements. The Filing Parties explain that the Participating Transmission
Owner will provide a written explanation, to be posted on ISO-NE’s website, of which
transmission needs driven by public policy requirements the Participating Transmission
Owner will evaluate for potential solutions in the local system planning process. After
applicable public policy requirements have been identified, each Participating
Transmission Owner will then utilize its existing planning to determine if Non-Pool
Transmission Facilities should be built to address transmission needs driven by such
public policy requirements. They add that each Participating Transmission Owner will
consult with NESCOE and applicable states and will consider their views prior to
including a Local Public Policy Transmission Upgrade in its local system plan.
(b)

Protest

123. As discussed above, Joint Movants assert that the compliance filing does not
state whether procedures are in place to ensure that the local planning process provides
comparable consideration for non-transmission alternatives, nor does it identify OATTbased procedures and metrics to help ensure comparable consideration and more efficient
223

See ISO-NE, OATT, Attachment K – Local, § 1.2 (Planning Advisory
Committee Review) (Secondary Version).
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and cost-effective outcomes. They assert that this is important for non-transmission
alternatives, because it is likely that many non-transmission alternatives will be linked to
lower voltage, non-pool transmission facilities subject to local (i.e., non-pool
transmission) system planning. Joint Movants express concern that, because the entities
responsible for local planning are Participating Transmission Owners rather than an
independent entity, there may be an opportunity for undue discrimination or
preference. 224
(c)

Commission Determination

124. We find that the Filing Parties’ proposal partially complies with the requirement
to consider transmission needs driven by public policy requirements in the local
transmission planning process. Each Participating Transmission Owner must post a
notice, not less than every three years, indicating that the members of the Planning
Advisory Committee, NESCOE, or any state may provide input regarding state and
federal public policy requirements identified as driving transmission. We find that the
Filing Parties’ proposal satisfies Order No. 1000’s requirement that each public utility
transmission provider revise its OATT to include procedures to identify local
transmission needs driven by public policy requirements that allow stakeholders an
opportunity to provide input and to offer transmission proposals regarding the
transmission needs they believe are driven by public policy requirements.
125. We find that the Filing Parties have not complied with the requirement to
describe a just and reasonable and not unduly discriminatory process through which
each Participating Transmission Owner will identify, out of the larger set of potential
transmission needs driven by public policy requirements that may be proposed, those
transmission needs for which transmission solutions will be evaluated in the local
transmission planning process. As noted above, while each Participating Transmission
Owner will decide which transmission needs driven by public policy requirements to
identify for further evaluation after consulting with stakeholders, the Filing Parties’
proposal does not describe the process that each Participating Transmission Owner will
use to do so. Accordingly, we direct the Filing Parties to submit, within 120 days of the
date of issuance of this order, a further compliance filing to revise its OATT to include a
just and reasonable and not unduly discriminatory process through which each
Participating Transmission Owner will identify, out of the larger set of transmission
needs driven by public policy requirements that may be proposed, those transmission
needs for which transmission solutions will be evaluated in the local transmission
planning process.
224

Joint Movants Protest at 20-21.
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126. Order No. 1000 also requires that each public utility transmission provider must
post on its website an explanation of: (1) those transmission needs driven by public
policy requirements that have been identified for evaluation for potential transmission
solutions in the local transmission planning process, and (2) why other suggested
transmission needs driven by public policy requirements will not be evaluated. The
Filing Parties partially comply with this requirement. We find that the Filing Parties
comply with the first part of the posting requirement because each Participating
Transmission Owner will provide a written explanation, to be posted on ISO-NE’s
website, of which transmission needs driven by public policy requirements the
Participating Transmission Owner will evaluate for potential solutions in the local system
plan. However, the Filing Parties do not comply with the second part of the posting
requirement because they will not post an explanation of why other suggested
transmission needs driven by public policy requirements will not be evaluated in the local
transmission planning process. Accordingly, we require the Filing Parties to submit,
within 120 days of the issuance of this order, a further compliance filing to revise the
ISO-NE OATT to provide for a posting on ISO-NE’s website of an explanation of why
other suggested transmission needs driven by public policy requirements will not be
evaluated in each Participating Transmission Owner’s local transmission planning
process. Additionally, we find that the Filing Parties have not met the Order No. 1000
requirements with respect to evaluating at the local level potential transmission solutions
to identified transmission needs driven by public policy requirements. While the
Participating Transmission Owners will decide which transmission needs driven by
public policy requirements to identify for further evaluation after consulting with
stakeholders, the Filing Parties do not include procedures to evaluate at the local level
potential transmission solutions to identified transmission needs driven by public policy
requirements, including those proposed by stakeholders. Therefore, we will require the
Filing Parties, within 120 days of the date of this order, to file with the Commission its
procedures for how transmission solutions to identify transmission needs driven by public
policy requirements will be evaluated in the local transmission planning process, as
required by Order No. 1000.
127. In response to Joint Movants, we find that the local planning process allows for
formal stakeholder input 225 and for feedback from the Planning Advisory Committee, at
which time consideration of non-transmission alternatives could be requested.
Additionally, the local planning process requires each Participating Transmission Owner
to consider the planning impact of identified generation and/or demand resources. 226
225

ISO-NE, OATT, Attachment K – Local, § 1.1 (Secondary Version).

226

Id. § 1.3 (Secondary Version).
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Further, Attachment K – Local requires that the local system plan “shall provide
sufficient information to allow Market Participants to assess the quantity, general
locations and operating characteristics of the type of incremental supply or demand-side
resources, or merchant transmission projects, that would satisfy the identified needs or
that may serve to modify, offset or defer proposed regulated transmission upgrades.” 227
2.

Nonincumbent Transmission Developer Reforms

128. Order No. 1000 institutes a number of reforms that seek to ensure that
nonincumbent transmission developers have an opportunity to participate in the
transmission development process. These reforms involve the elimination of federal
rights of first refusal from Commission-jurisdictional tariffs and agreements, and the
development of requirements regarding qualification criteria for transmission developers
and processes for evaluating proposals for new transmission facilities.
a.

Federal Rights of First Refusal

129. Order No. 1000 requires that each public utility transmission provider eliminate
provisions in Commission-jurisdictional tariffs and agreements that establish a federal
right of first refusal for an incumbent transmission provider with respect to transmission
facilities selected in a regional transmission plan for purposes of cost allocation. 228
Order No. 1000 defines a transmission facility selected in a regional transmission plan
for purposes of cost allocation as a transmission facility that has been selected pursuant to
a transmission planning region’s Commission-approved regional transmission planning
process for inclusion in a regional transmission plan for purposes of cost allocation
because it is a more efficient or cost-effective solution to regional transmission needs. 229
If a public utility transmission provider’s tariff or other Commission-jurisdictional
agreements does not contain a federal right of first refusal provision, the public utility
transmission provider should state this in its compliance filing. 230

227

Id. § 1.4 (Secondary Version).

228

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 313. The phrase “a federal
right of first refusal” refers only to rights of first refusal that are created by provisions in
Commission-jurisdictional tariffs or agreements. Order No. 1000-A, 139 FERC ¶ 61,132
at P 415.
229

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at PP 5, 63.

230

See id. P 314 n.294.
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130. The requirement in Order No. 1000 to eliminate a federal right of first refusal does
not apply to local transmission facilities, 231 which are defined as transmission facilities
located solely within a public utility transmission provider’s retail distribution service
territory or footprint that are not selected in the regional transmission plan for purposes
of cost allocation. 232 The requirement also does not apply to the right of an incumbent
transmission provider to build, own, and recover costs for upgrades to its own
transmission facilities, regardless of whether an upgrade has been selected in the regional
transmission plan for purposes of cost allocation. 233 In addition, the Commission noted
that the requirement does not remove, alter, or limit an incumbent transmission provider’s
use and control of its existing rights-of-way under state law. 234
131. The Commission clarified in Order No. 1000-A that Order No. 1000 does not
require elimination of a federal right of first refusal for a new transmission facility if the
regional cost allocation method results in an allocation of 100 percent of the facility’s
costs to the public utility transmission provider in whose retail distribution service
territory or footprint the facility is to be located. 235 The Commission also clarified in
231

Id. PP 226, 258, 318.

232

Id. P 63. The Commission clarified in Order No. 1000-A that a local
transmission facility is one that is located within the geographical boundaries of a public
utility transmission provider’s retail distribution service territory, if it has one; otherwise,
the area is defined by the public utility transmission provider’s footprint. In the case of
an RTO or ISO whose footprint covers the entire region, local transmission facilities are
defined by reference to the retail distribution service territories or footprints of its
underlying transmission owing members. Order No. 1000-A, 139 FERC ¶ 61,132 at
P 429.
233

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at PP 226, 319; Order
No. 1000-A, 139 FERC ¶ 61,132 at P 426. The Commission stated in Order No. 1000
that upgrades to transmission facilities included such things as tower change outs or
reconductoring, regardless of whether or not an upgrade has been selected in the regional
transmission plan for purposes of cost allocation. Order No. 1000, FERC Stats. & Regs.
¶ 31,323 at P 319. The Commission clarified in Order No. 1000-A that the term
“upgrade” means an improvement to, addition to, or replacement of a part of, an existing
transmission facility. The term does not refer to an entirely new transmission facility.
Order No. 1000-A, 139 FERC ¶ 61,132 at P 426.
234

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 319.

235

Order No. 1000-A, 139 FERC ¶ 61,132 at P 423.
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Order No. 1000-A that the phrase “selected in a regional transmission plan for purposes
of cost allocation” excludes a new transmission facility if the costs of that facility are
borne entirely by the public utility transmission provider in whose retail distribution
service territory or footprint that new transmission facility is to be located. 236 However,
the Commission acknowledged in Order No. 1000-A that there may be a range of
examples of multi-transmission provider zones and that it would address whether a cost
allocation to a multi-transmission provider zone is regional on a case-by-case basis based
on the facts presented on compliance. 237
132. The Commission received comments during the rulemaking process regarding the
applicability of the Mobile-Sierra doctrine to rights of incumbent transmission owners to
build found in agreements subject to Commission jurisdiction. 238 The Commission stated
in Order No. 1000 that the record was not sufficient in the generic rulemaking to address
such issues and that those issues are better addressed as part of the Order No. 1000
compliance proceeding, where interested parties may provide additional information. 239
The Commission stated in Order No. 1000-A, and reiterated in Order No. 1000-B, that
any compliance filing must include revisions to any Commission-jurisdictional tariffs and
agreements necessary to comply with Order No. 1000 as well as the Mobile-Sierra
arguments. The Commission will first decide—based on a more complete record,
including the viewpoints of other interested parties—whether the agreement has MobileSierra protection, and if so, whether the Commission has met the applicable standard of
review such that it can require the modification of the particular provisions involved. If
the Commission determines that the agreement does have Mobile-Sierra protection and
that it cannot meet the applicable standard of review, the Commission will not consider
whether the revisions submitted to the Commission-jurisdictional tariffs and agreements
comply with Order No. 1000. However, if the Commission determines that the
agreement is not protected by a Mobile-Sierra provision or that the Commission is able
to meet the applicable standard of review, then the Commission will decide whether the
submitted revisions to the Commission-jurisdictional tariffs and agreements comply with

236

Id.

237

Id. P 424; Order No. 1000-B, 141 FERC ¶ 61,044 at P 40.

238

The Mobile-Sierra doctrine originated in the Supreme Court’s decisions in
United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956) (Mobile),
and FPC v. Sierra Pacific Power Co., 350 U.S. 348 (1956) (Sierra).
239

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 292.
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Order No. 1000. Moreover, if such tariffs and agreements are accepted, they would
become effective consistent with the approved effective date. 240
i.

Mobile-Sierra
(a)

Filing Parties’ Filing

133. According to the Filing Parties, when ISO-NE became an RTO, the Commission
accepted the TOA, which they characterize as a contract between ISO-NE and the
Participating Transmission Owners that defines the relationship, rights, and
responsibilities of the parties. The Filing Parties assert that the negotiation of the TOA
was essential to the formation of the RTO; it was a key element of the package that
allowed for the further restructuring between the new ISO-NE and the Participating
Transmission Owners. They state that the TOA reflects a balanced agreement for which
Mobile-Sierra protection of key provisions was an essential element for all parties.
134. They state, in particular, that TOA section 3.09 (as detailed in Schedule 3.09(a))
provides for the right and obligation of each Participating Transmission Owner to own
and construct new or upgraded transmission facilities listed in the regional system plan
that are located within or connected to its existing electric system. 241 Section 11.04(c) of
the TOA accords Mobile-Sierra protection against amendment of section 3.09 and
Schedule 3.09(a). Section 11.04(c) states:
240

Order No. 1000-A, 139 FERC ¶ 61,132 at P 389.

241

Schedule 3.09(a) states that “[e]ach PTO shall perform all of its
responsibilities, and exercise each of its rights, with respect to the planning and
expansion of the New England Transmission System in accordance with the ISO OATT
and Schedule 3.09(a) hereto. . . .” Schedule 3.09(a) further states:
Subject to the requirements of applicable law, government
regulations and approvals, including requirements to obtain
any necessary federal, state or local siting, construction and
operating permits; the availability of required financing; the
ability to acquire necessary rights-of-way; and satisfaction of
the other conditions set forth in this Section 1.1, each
[Transmission Owner] shall have the obligation to own and
construct (or cause to be constructed) any New Transmission
Facility or Transmission Upgrade that is designated in the
ISO System Plan as necessary and appropriate for system
reliability or economic efficiency. . . .
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Absent the agreement of the Parties to any proposed change
hereof or an amendment hereof pursuant to Section 11.04(a),
the standard of review for changes to the following sections
of this Agreement (or changes to any schedules associated
with such sections) proposed by a Party, a non-party or the
Federal Energy Regulatory Commission acting sua sponte
shall be the “public interest” standard of review under the
Mobile-Sierra Doctrine: …3.09,…11.04(a)-(d).[ 242]
135. The Filing Parties contend that this Mobile-Sierra provision affects not just the
parties to the TOA, as well as non-parties, but it also includes the Commission itself.
Thus, they contend that anyone who would propose to amend some provision must make
a showing that the “public interest” requires modification to these planning- and
expansion-related responsibilities and contractual rights of ISO-NE and the Participating
Transmission Owners under section 3.09 and Schedule 3.09(a).
136. Moreover, the Filing Parties state the Commission expressly approved MobileSierra treatment of the incumbent transmission owners’ right to build in section 3.09. 243
They state that the Commission’s intent in accepting the TOA was clear. 244
137. The Filing Parties maintain that Mobile-Sierra treatment prevents changes to
executed contracts except in extraordinary circumstances where the Commission finds
that a contract seriously harms the public interest. 245 They note that the Mobile-Sierra
doctrine prevents any single party or the Commission from modifying or rescinding an
existing contract, except in cases of “unequivocal public necessity” or “extraordinary
242

Filing Parties Transmittal at 15 (citing TOA § 11.04(c)) (emphasis in original).

243

Id. (citing ISO New England Inc., 109 FERC ¶ 61,147, at P 74 (2004) (2004
TOA Rehearing Order) (“Specifically, we will grant Mobile-Sierra protection, as
requested, applicable to the following provisions of the Transmission Operating
Agreement: sections 3.01, 3.09, 3.11, 3.13, 4.01(e), 4.07, 11.04(a)-(d) and 11.05”); see
also ISO New England Inc., 106 FERC ¶ 61,280 (2004 TOA Order) (accepting partial
settlement). The 2004 TOA Order and 2004 TOA Rehearing Order are referred to jointly
as the 2004 TOA Orders.
244
245

Id. at 19 (citing 2004 TOA Rehearing Order, 109 FERC ¶ 61,147 at PP 77-78).

Id. (citing United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 332
(1956) (Mobile) and Fed. Power Comm’n v. Sierra Pac. Power Co., 350 U.S. 348 (1956)
(Sierra)).
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circumstances.” 246 The Filing Parties further cite to the Supreme Court’s Morgan Stanley
decision which, they assert, makes clear that the Court considers the doctrine to be a
substantial limitation on the Commission’s authority to change signed contracts under
section 206. 247 The Filing Parties state that Morgan Stanley holds that the just and
reasonable standard requires a different level of review for negotiated bilateral contracts,
as opposed to unilaterally filed tariffs or other agreements that are not executed by the
buyers. They maintain that, in the context of negotiated bilateral (or multilateral)
contracts, the Commission is required to presume that an electricity rate, term, or
condition, or other practice set by a freely negotiated contract meets the FPA’s just and
reasonable standard.
138. The Filing Parties further state that in NRG, the Supreme Court further held that
the Mobile-Sierra presumption is not limited to the contracting parties, but applies to
changes requested by or proposed by the Commission as well. 248 Thus, they assert, the
Commission cannot avoid Mobile-Sierra by arguing that it is acting on behalf of the
interests of non-parties to a contract. Further, the Filing Parties state that the Commission
has acknowledged that Morgan Stanley requires it to assume that the parties to an
executed agreement intend that the contract will receive Mobile-Sierra protection, unless
the parties expressly provide otherwise. 249
139. The Filing Parties maintain that the record supports the conclusion that
New England’s existing planning process is “consistent with, or superior to” the
provisions generically proposed by the Commission. 250 In support, they state, inter alia,
246

Id. at 19 n.59 (citing In re Permian Basin Area Rate Cases, 390 U.S. 747, 822
(1968) (Permian Basin); Ark. La. Gas Co. v. Hall, 453 U.S. 571, 582 (1981)).
247

Id. at 19 (citing Morgan Stanley Capital Grp., Inc. v. Pub. Util. Dist No. 1 of
Snohomish Cnty., 554 U.S. 527, 530 (2008) (Morgan Stanley) (“Under the Mobile-Sierra
doctrine, the [Commission] must presume that the rate set out in a freely negotiated . . .
contract meets the ‘just and reasonable’ requirement imposed by law. The presumption
may be overcome only if FERC concludes that the contract seriously harms the public
interest”).
248

Id. (citing NRG Power Mktg., LLC v. Me. Pub. Utils. Comm’n, 558 U.S. 165,
130 S. Ct. 693, 699 (2010) (NRG)).
249

Id. at 21 n.66 (citing Standard of Review for Modifications to Jurisdictional
Agreements, FERC Stats. & Regs. ¶ 35,562 (cross-referenced at 125 FERC ¶ 61,310, at
P 4 (2008))).
250

Id. at 22.
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that New England differs from the rest of the country with respect to transmission
planning, because it has already completed a substantial build-out and upgrading of its
transmission system in the last decade and has approved a large number of additional
projects. 251
(b)

Protests/Comments

140. NEPOOL asks the Commission to consider two factors in its Mobile-Sierra
analysis, i.e., whether the current right of first refusal is contrary to the public interest. 252
First, NEPOOL emphasizes that the Filing Parties’ proposal received support only from
the Participating Transmission Owners. NEPOOL avers that there is a clear “public
preference” from the wholesale market participants, representative from the states, and
consumer advocates; NEPOOL maintains that the New England states “expressed a clear
preference for competitive transmission development” for Reliability, Market Efficiency,
and Public Policy Transmission Upgrades. 253 According to NEPOOL, the Commission
should take into account this preference and the competitive market structure already
established in New England. Secondly, NEPOOL points out that the purpose behind the
Mobile-Sierra doctrine is to promote the stability of commercial supply contracts in the
energy industry, but the exclusive right to build in ISO-NE’s TOA is not the typical
“contract rate” protected by Mobile-Sierra. 254
141. NESCOE avers that the “animating purpose of the Mobile-Sierra doctrine, which
is to promote the stability of commercial supply contracts in the energy industry, is not
served by applying the doctrine to the TOA.” 255 In NESCOE’s view, such application
“frustrates the achievement of other important policy goals, such as ratepayer
benefits.” 256 But, in any case, NESCOE contends that the Commission could make the
requisite public interest showing to modify these provisions of the TOA. In fact,
NESCOE points out that the Commission has already addressed the rate impact, and the
impact on the regional transmission planning processes, of the right of first refusal
251

Id. at 23.

252

NEPOOL Comments at 18.

253

Id.

254

Id. at 19.

255

NESCOE Protest at 46.

256

Id. at 47.
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provisions. 257 Finally, as NEPOOL, NESCOE calls on the Commission to take into
account the “clear preference for competitive transmission development” contained in the
NEPOOL-supported proposal. 258
142. New Hampshire Transmission states that the right of first refusal provisions are
not contract rates to which the Mobile-Sierra presumption necessarily applies, nor did the
Commission exercise discretion to treat these provisions as contract rates for MobileSierra purposes. New Hampshire Transmission makes the point that, to be a “contract
rate,” the rate must be negotiated between the party charging and the party charged,
which is not the case, as here, where A and B contract for A’s price to C. 259 New
Hampshire Transmission contends that, while the Commission stated that it was granting
Mobile-Sierra treatment to section 3.09 of the TOA, including Schedule 3.09(a), the
Commission did not exercise such discretion with respect to the right of first refusal.
With reference to current case law, New Hampshire Transmission maintains that the
Commission did not understand its action to be bestowing Mobile-Sierra protection
on the right of first refusal as a non-contract rate. 260 In any case, New Hampshire
Transmission states that the Commission has made the public interest showing required
to overcome Mobile-Sierra treatment by its determination in Order Nos. 1000 and
1000-A to end discrimination and ensure that rates are just and reasonable. New
Hampshire Transmission remarks, however, that this case “is nothing like the typical
Mobile-Sierra case,” but instead relates to non-rate terms and conditions. 261 New
Hampshire Transmission characterizes the Filing Parties’ argument as a collateral attack
on Order No. 1000, and New Hampshire Transmission argues that the merit of the Filing
Parties’ proposal is reflected by garnering just 17 percent of the vote in support.
143. Public Systems contend that the Mobile-Sierra doctrine is not important, because
the rights and obligations in Schedule 3.09(a) of the TOA pertain only to the Participating
Transmission Owner selected by ISO-NE following the process mandated by Order
No. 1000, which allows for submissions by both incumbent and nonincumbent

257

Id. at 47-48 (citing Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at PP 3,
256, 260, 292, 313; Order No. 1000-A, 139 FERC ¶ 61,132 at PP 361, 388-389).
258

Id. at 49.

259

See New Hampshire Transmission Protest at 25-26, 27.

260

See New Hampshire Transmission Protest at 29-31 and accompanying notes.

261

Id. at 35.
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transmission developers. 262 And if an Participating Transmission Owner is not subject
to the obligation to build, it does not possess the corresponding right. 263 Public Systems
maintain that the Commission has already met the Mobile-Sierra public interest showing
by concluding that continuing a monopoly over the development of transmission facilities
harms consumers. They state that the Commission has already found that leaving in
place practices that may undermine the identification and evaluation of more efficient or
cost-effective solutions can, in turn, result in unjust and unreasonable rates. They posit
that retaining exclusionary rights of first refusal “will hurt consumers by limiting
alternatives.” 264
144. Southern New England States agree that the TOA alone does not establish a
Mobile-Sierra presumption. Further, they contend that the 2004 Order granting MobileSierra treatment of section 3.09 does not require a public interest showing any different
from that which the Commission already has made in Order No. 1000. 265 According to
Southern New England States, the 2004 Order’s grant of Mobile-Sierra treatment was
explicitly conditioned on section 3.09 being subject to the provisions of the ISO-NE
OATT. Thus, they explain, that such Mobile-Sierra treatment “does not insulate
[section 3.09]—including its federal right of first refusal—from conforming to the
governing provisions of the ISO-NE OATT as they may exist from time to time (and
understanding that the OATT will be changed from time to time).” 266 In this “limited
Mobile-Sierra protection,” the Filing Parties “assumed the risk that the planning
procedures in the ISO-NE OATT might be modified in ways that required modification
of their right of first refusal.” 267 Therefore, according to Southern New England States,
the Filing Parties have things backwards: section 3.09 does not override the OATT;
rather, the OATT overrides section 3.09. “The Mobile-Sierra treatment accorded to
section 3.09 by the Commission’s 2004 order expressly makes that section of the TOA
subject to future changes to the [ISO-NE] OATT’s planning procedures.” Southern New
262

See Public Systems Protest at 9.

263

Id. at 11.

264

Id. at 14.

265

Southern New England States Protest at 14.

266

Id. at 15 (emphasis in original).

267

Id. at 15 & n.45 (citing Texaco Inc. v. FERC, 148 F.3d 1091, 1098 (D.C. Cir.
1998) (Texaco) (stating that parties “always contract in the shadow of the regulatory
state, and they cannot presume that their contracts are immune to its inherent risks”)).
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England States aver that the rationale in Order Nos. 1000 and 1000-A provides a basis for
a public interest finding, should that be necessary. 268
145. The Massachusetts Attorney General maintains that section 3.09 of the TOA does
not contain a right of first refusal. The Attorney General explains that, at the time these
provisions were approved, the Commission had a different understanding of their
meaning. According to the Massachusetts Attorney General, the Commission
characterized the provisions of section 3.09 as “provid[ing] direction to the Participating
Transmission Owners and [ISO-NE] to follow planning procedures contained in the
[ISO-NE] OATT.” 269 Thus, the Attorney General explains, the Commission found
that the provision will have no adverse impact on third parties or the New England
Market. But, as the Massachusetts Attorney General contends, a right of first refusal
unquestionably has an adverse impact on third parties. Further, contracts affecting the
public interest are to be construed in favor of the public. Interpreting the language of
the TOA to grant a right of first refusal would render it contrary to the public interest. 270
According to the Massachusetts Attorney General, this purported right of first refusal
is not protected by the Mobile-Sierra doctrine because the provision would be contrary
to section 205 of the FPA. 271 The Attorney General avers that the Commission could
correct unlawful provisions under FPA section 206; “[u]nlawful contract provisions
certainly do not merit Mobile-Sierra protection.” 272 If section 3.09 is found to have a
right of first refusal and the Mobile-Sierra treatment is found to apply, the Commission
268

Southern New England States specifically reference the discussion in those
orders relating to the right of first refusal’s adverse effect on competition and, thus,
potential to lead to unjust and unreasonable rates; and, secondly, the elimination of these
provisions to remedy undue discrimination and preference against nonincumbents.
Southern New England States Protest at 19-20 & nn.66, 67.
269

Massachusetts Attorney General Protest at 11 (quoting 2004 TOA Rehearing
Order, 109 FERC ¶ 61,147 at P 78).
270

Id. at 14.

271

The Massachusetts Attorney General quotes FPA section 205, which reads, in
part: “No public utility shall, with respect to any transmission or sale subject to the
jurisdiction of the Commission, (1) make or grant any undue preference or advantage to
any person or subject any person to any undue prejudice or disadvantage. . . .”
Massachusetts Attorney General Protest at 16 (quoting 16 U.S.C. § 824d (2006)).
272

Id. at 15, 16.
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should find it is contrary to the public interest. 273 In the Massachusetts Attorney
General’s view, the Commission could have made a generic public interest finding in
Order No. 1000 that would have applied to this TOA. Moreover, “nothing stops the
Commission from applying its generic finds regarding undue discrimination to make
a specific finding here.” 274
146. LS Power contends that Order No. 1000 did not make a blanket finding that all
rights of first refusal must be eliminated but instead only eliminated rights of first refusal
for projects subject to regional cost allocation. 275 In LS Power’s view, there is no
Mobile-Sierra-protected right to any particular cost allocation method. 276 LS Power
explains that, in restricting access to regional cost allocation to only those projects
selected in a fair and non-discriminatory process not subject to rights of first refusal,
the Commission did not deprive incumbent transmission owners of a contractually
protected right. 277 LS Power maintains that the Commission was well within its authority
to determine that regional cost allocation is only available for regions and individual
incumbent transmission owners that do not allow a right of first refusal for regional
projects. LS Power reads Order No. 1000 as “mandat[ing] that regional cost allocation is
only available for projects that have been vetted in a non-discriminatory process that does
not recognize a right of first refusal.” 278

273

Id. at 17-18.

274

Id. at 19.

275

LS Power Supplemental Protest at 2-3 (quoting Order No. 1000, FERC Stats.
& Regs. ¶ 31,323 at P 313; Order No. 1000-A, 139 FERC ¶ 61,132 at P 357); see also id.
at 6-7, 8, 9 (averring, “the focus of the Commission’s initial determination of whether
Order No. 1000, infringes on a Mobile-Sierra protected contractual right is whether or
not incumbent transmission providers have a contractual right to regional cost
allocation”), 10.
276

Id. at 16-17.

277

Id. at 3-4. “Stated more bluntly, an incumbent transmission owner who
chooses to do so can exercise the rights it always had; it can continue to build every
project it chooses to construct in its retail service territory so long as it allocates
100 percent of the costs of that project to its ratepayers.” Id. at 3 n.12; see also id. at
12 (right of first refusal maintained for local projects).
278

Id. at 12.
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147. LS Power further states that “[t]he [Participating Transmission Owners] point to
no case in the fifty-year history of Mobile-Sierra contract protection supporting their
proposition that parties A, B, C and D can enter into a contract to exclude party E, and
all other parties, from market participation and a finding that such a contract would be
entitled to protection under the heightened Mobile-Sierra standard.” 279 But even if
Mobile-Sierra protection is not precluded for such right of first refusal provisions, LS
Power maintains that “antitrust concepts are intimately involved in determining whether
an action is in the public interest.” 280 And that “[right of first refusals] are facially
anticompetitive” because “[t]hey provide incumbent utilities with the right to foreclose
competing companies from building similarly reliable and economic transmission
projects, potentially at a lower cost.” 281 LS Power states that the Commission must take
into account the anticompetitive effects associated with rights of first refusal as part of
its Mobile-Sierra public interest standard analysis. LS Power maintains that, in any case,
Order No. 1000 has met the standard imposed by the Mobile-Sierra doctrine since it is a
rule, based on national policy goals, that is generally-applied to all contracts. 282
Moreover, referencing specific data and studies, LS Power argues that the Commission
has made a sufficient showing. 283
148. The Eastern Massachusetts Consumer-Owned Systems first contend that the
Commission’s grant of Mobile-Sierra treatment to section 3.09 and Schedule 3.09(a) was
premised on an incomplete understanding; the Commission stated that these provisions
simply provide “direction to the [incumbent] transmission owners and [ISO-NE] to
follow planning procedures contained in the [ISO-NE] OATT.” 284 Next, the Eastern
Massachusetts Consumer-Owned Systems argue that the “Mobile-Sierra doctrine allows
[the Commission] to modify the terms of a private contract when third parties are
threatened by possible ‘undue discrimination’ or the imposition of an ‘excessive
burden.’” 285 Moreover, they read case law to permit “generalized findings of public
279

Id. at 21.

280

Id. at 21-22.

281

Id. at 23.

282

See id. at 23-26.

283

See id. at 27-31.

284

Eastern Massachusetts Consumer-Owned Systems Protest at 14 (quoting 2004
TOA Rehearing Order, 109 FERC ¶ 61,147 at P 77).
285

Id. (quoting Ne. Utils. Servs. Co. v. FERC, 55 F.3d 686, 691 (1st Cir. 1995)).
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interest when intervening circumstances affect a class of contracts in the same
manner.” 286
(c)

Answers

149. In its answer, the PTO Administrative Committee states, at the outset, that
NEPOOL has no right to make an alternative compliance filing. 287 The Administrative
Committee contends that Mobile-Sierra treatment applies to TOA Schedule 3.09(a),
notwithstanding arguments to the contrary. 288 According to the PTO Administrative
Committee, this issue has already been fully litigated and resolved by the Commission;
this determination cannot be collaterally attacked here. 289 The PTO Administrative
Committee maintains that “[i]t also is irrelevant whether or not Schedule 3.09(a) affects
the rights of third parties.” 290
150. The PTO Administrative Committee contends that the findings the Commission
made in Order No. 1000 are insufficient with respect to the Mobile-Sierra doctrine. It
explains, the Commission “made generic findings in Order No. 1000 under the just
and reasonable standard,” but Mobile-Sierra requires “a different level of review” for
executed contracts. 291 Here, the Commission must take into account substantial evidence
regarding consumer benefits of the current process and the adverse effects of changing it.
“[S]peculation about potential opportunities presented by the NEPOOL alternative,”
without more, “is insufficient to overcome the Mobile-Sierra presumption.” 292
151. With respect to Southern New England States’ claim that ISO-NE could have
included changes to the Attachment K planning process that are consistent with the
286

Id. (quoting Ariz. Corps.Comm’n v. FERC, 397 F.3d 952, 955-56 (D.C. Cir.

2005)).
287

PTO Administrative Committee Answer at 9-13.

288

Id. at 16-17.

289

Id. at 17.

290

Id. at 18.

291

Id. at 19, 20, 21-22.

292

Id. at 26; see also id. at 29 (maintaining that “[n]o party has offered studies,
analyses, or other specific evidence that customers will benefit”).
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NEPOOL proposal without having to overcome a Mobile-Sierra burden, the
Administrative Committee responds that this argument ignores TOA section 11.04(d),
which states that both ISO-NE and the Participating Transmission Owners are prohibited
from making and filing any changes to the OATT that are inconsistent with the
provisions of the TOA. And to the Massachusetts Attorney General’s averment that
Schedule 3.09(a) does not contain a right to build, the PTO Administrative Committee
answers that “[t]he parties to the TOA agree on its meaning. Neither ISO-NE nor the
[Participating Transmission Owners] contend that the agreement they negotiated means
anything other than what it says.” 293
152. In its January 18, 2013 answer, ISO-NE states that the negotiation of the TOA
involved extensive efforts and was essential to the formation of ISO-NE. In response to
the argument that Schedule 3.09(a) does not contain a right of first refusal or a right to
build, ISO-NE states that the Schedule contains a right to build and, even more, an
obligation to build that cannot be refused. ISO-NE avers that “the right to build upgrades
was the quid pro quo for the obligation to build.” 294 Further, with respect to the
argument that the Commission did not fully understand the purpose and function of the
right of first refusal provision, ISO-NE maintains inter alia that such argument does not
take into account language by the Commission that indicates it was aware of this right of
first refusal and that the “no adverse impact” condition was related to the section 3.09
planning process and not to the right to build per se. 295 ISO-NE also answers that neither
the provisions themselves nor the Commission’s order limits Mobile-Sierra treatment to
the right to build local projects.
153. ISO-NE addresses Public Systems’ argument that the right to build, like the
obligation to build, is conditional, i.e., “[s]ubject to the requirements of applicable law,
governmental regulations and approvals,” and that Order No. 1000 is “applicable law.” 296
ISO-NE labels this reasoning as “an end run around” the grant of Mobile-Sierra
treatment.
154. ISO-NE argues that the TOA is an arms-length negotiated agreement between
ISO-NE and the Participating Transmission Owners; there is no commonality of interest
because ISO-NE is “obviously not an incumbent transmission owner, nor does it have
293

Id. at 28.

294

ISO-NE January 18, 2003 Answer at 24, 26.

295

Id. at 28.

296

Id. at 29 (quoting TOA, Schedule 3.09(a), § 1.1(a)).
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any interest in excluding competitors because it has none.” 297 According to ISO-NE,
the TOA is essentially akin to a requirements contract where ISO-NE can procure its
requirements from the Participating Transmission Owners in exchange for the
Participating Transmission Owners agreeing to fulfill all of ISO-NE’s requirements.
Denying general applicability, ISO-NE states that the TOA governs only the relationship
between ISO-NE and the Participating Transmission Owners. In the alternative, ISO-NE
states that even if the TOA were a contract of general applicability, the Commission
exercised its discretion to grant the agreement Mobile-Sierra treatment.
155. With respect to LS Power’s position that the Mobile-Sierra treatment may apply
to the right of first refusal but not to any adjustment to the regional cost allocation
methodology, ISO-NE maintains that Order No. 1000 does not require a demonstration of
Mobile-Sierra coverage of regional cost allocation rights. In any case, ISO-NE asserts
that the TOA does in fact provide Mobile-Sierra protection for the Participating
Transmission Owners’ right to file regional cost allocation for transmission upgrades (in
section 3.04(b)). 298
156. Arguments that the Commission has already satisfied the burden of overcoming
Mobile-Sierra protection of Schedule 3.09(a) in Order No. 1000 are, in ISO-NE’s view,
legally incorrect and at odds with the Commission’s statement to the contrary. 299
Moreover, ISO-NE states that the stakeholder vote, noted by some protesters, is in no
way relevant to the Commission’s Mobile-Sierra deliberations as to whether the TOA
should be abrogated. 300
157. In its answer, New Hampshire Transmission states that the Filing Parties fail to
establish that the TOA is entitled to Mobile-Sierra protection. It first states that the right
of first refusal is not a contract rate to which Mobile-Sierra treatment automatically
applies. Rather, it contends that “the TOA is an agreement among public utilities
unilaterally decreeing the rates, terms and conditions upon which third parties will (or,
to be more accurate, will not) be permitted to compete to build transmission.” 301 Next,
297

Id. at 31-32; see also id. at 33-34.

298

Id. at 37.

299

Id. at 39 (quoting Order No. 1000-A, 139 FERC ¶ 61,132 at P 388, stating,
“We continue to find that the record in this rulemaking proceeding is not sufficient to
address the specific issues raised regarding individual agreements.”).
300

Id. at 41.

301

New Hampshire Transmission Answer at 6.
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New Hampshire Transmission contends that the Commission did not exercise its
discretion to treat the right of first refusal provision as a contract rate, entitled to MobileSierra protection. 302 But even assuming that the right of first refusal provisions are
entitled to Mobile-Sierra treatment, New Hampshire Transmission avers that the public
interest standard is met, alluding to “blatant discrimination.” 303 It posits that the generic
findings of Order No. 1000 are entirely relevant, and the stakeholder vote confirms that
the parties to the TOA, ISO-NE and the Participating Transmission Owners, “would use
Mobile-Sierra to protect their purely private interests against the interests of the
public.” 304
158. New Hampshire Transmission also takes issue with ISO-NE’s claims of a
successful transmission development process, and avers that a competitive process would
allow nonincumbents to bring both technological and financial innovation to transmission
projects. And it points out that the Filing Parties’ proposal to retain a right of first refusal
for reliability projects needed in less than five years is unjustified and inconsistent with
Order No. 1000. 305 Moreover, it asserts that the Filing Parties nowhere have
demonstrated why a competitive process must take at least 12-24 months. 306
159. ISO-NE responds to New Hampshire Transmission, in its limited March 7, 2013
answer. While contract rates must be afforded Mobile-Sierra protection, ISO-NE states
that the Commission also may grant such protection to other agreements. ISO-NE asserts
that “[New Hampshire Transmission’s] arguments to the contrary may be put aside as
irrelevant because the Commission granted the key provisions of the TOA contract
Mobile-Sierra protection.” 307 ISO-NE contends that it has demonstrated from the plain
language of the pertinent Commission orders that discretion was applied and Mobile302

Id. at 9 (quoting PTO Administrative Committee’s apparently inconsistent
position: “[T]he Commission does not have the right to decide, when a contract is first
filed, whether Mobile-Sierra applies.”).
303

Id at 10.

304

Id. at 12.

305

Id. at 18 (footnote omitted).

306

Id.; see also id. at 19 (stating that there is no basis for assumption that
nonincumbent developers will not be able design, engineer, permit, and construct a
reliability upgrade as quickly as an incumbent).
307

ISO-NE March 7, 2013 Answer at 2.
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Sierra protection was granted. 308 With respect to the public interest showing, ISO-NE
states that, to modify provisions protected by the Mobile-Sierra doctrine, the Commission
must demonstrate that the language is contrary to the public interest and harms the
consuming public; this demonstration is necessarily fact-specific. 309 Finally, ISO-NE
maintains that the evidence it submitted provides significant and detailed support that the
current planning process identifies the most cost-effective solution. 310
(d)

Commission Determination

160. We start by addressing whether Mobile-Sierra protection automatically applies
to the provisions that the Filing Parties contend include a federal right of first refusal.
We conclude that it does not. Next, we address the Commission’s action in the 2004
TOA Order and the 2004 TOA Rehearing Order with respect to the standard of review
applicable to these provisions. Finally, because the Commission previously held that a
“public interest” finding would be necessary to modify these provisions, we address
arguments that the Commission should make such a finding here.
161. In Order No. 1000, the Commission declined to address arguments that
transmission owners agreements were protected under Mobile-Sierra. The Commission
concluded that the record in the rulemaking proceeding was not sufficient to evaluate
these arguments and that they could be better addressed at the compliance stage. 311 In
Order No. 1000-A, the Commission reiterated that “a public utility transmission provider
that considers its contract to be protected by a Mobile-Sierra provision may present its
arguments as part of its compliance filing.” 312 Drawing on these statements, the Filing
Parties present several such arguments in their compliance filing.
162. As a threshold matter, the fact that a federal right of first refusal is contained in a
contract does not automatically establish that the contract is entitled to a Mobile-Sierra
presumption. The Mobile-Sierra presumption applies to a contract only if the contract
has certain characteristics that justify the presumption.
308

Id. at 2, 7 (“It is beyond question that the Commission in fact exercised its
discretion.”).
309

Id. at 3, 9-10.

310

Id. at 3; see id. at 11-12.

311

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 292.

312

Order No. 1000-A, 139 FERC ¶ 61,132 at P 389.
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163. In ruling on whether the characteristics necessary to justify a Mobile-Sierra
presumption are present, the Commission must determine whether the instrument at
issue embodies either (1) individualized rates, terms, or conditions that apply only to
sophisticated parties who negotiated them freely at arm’s length, or (2) rates, terms, or
conditions that are generally applicable or that arose in circumstances that do not provide
the assurance of justness and reasonableness associated with arm’s-length negotiations.
The former constitute contract rates, terms, or conditions that necessarily qualify for a
Mobile-Sierra presumption; the latter constitute tariff rates, terms, or conditions to which
the Mobile-Sierra presumption does not apply, although the Commission may exercise its
discretion to apply the heightened Mobile-Sierra standard. 313
164. In some instances, the jurisdictional provisions of a contract may be classified in
their entirety as including either contract rates, terms, and conditions that are subject to a
Mobile-Sierra presumption or tariff rates, terms, and conditions to which the MobileSierra presumption does not apply. On one hand, all such provisions in bilateral power
sales contracts freely negotiated at arm’s length between sophisticated parties generally
would establish contract rates and would come within the presumption. 314 On the other
hand, where the terms of an agreement would, if approved, be incorporated into the
service agreements of all present and future customers, those terms are properly classified
as tariff rates and the Mobile-Sierra presumption would not apply. 315
165. By contrast, the ISO-NE TOA cannot be classified in its entirety as containing
contract rates or tariff rates. As discussed further below, we find that, for two separate
but reinforcing reasons, the TOA provisions that the Filing Parties contend include a
federal right of first refusal do not include contract rates to which Mobile-Sierra
313

See New England Power Generators Ass’n, Inc. v. FERC, No. 11-1422, at 1012 (D.C. Cir. Feb. 15, 2013).
314
315

See generally Morgan Stanley, 554 U.S. 527.

Carolina Gas Transmission Corp., 136 FERC ¶ 61,014, at P 17 (2011) (holding
that the Mobile-Sierra presumption does not apply to a settlement agreement “[b]ecause
the terms of the Settlement, if approved, will be incorporated into the service agreements
of all present and future shippers. . . .”); see also High Island Offshore Sys., LLC, 135
FERC ¶ 61,105, at P 19 (2011); Petal Gas Storage, L.L.C., 135 FERC ¶ 61,152, at P 12
(2011); Southern LNG Co., LLC, 135 FERC ¶61,153, at P 19 (2011) (each finding that
Mobile-Sierra presumption does not apply to offer of settlement which incorporates into
each shipper’s service agreement rates, terms, and conditions that are generally
applicable “to all present and future customers”).
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protection would apply automatically. Other provisions of the TOA may be properly
classified as including contract rates. Given the breadth and complexity of the TOA, we
find that it is neither practical nor necessary to evaluate whether the preponderance of its
provisions include tariff rates or contract rates. Rather, we find that determining the
standard of review that should apply to specific provisions of the TOA is an appropriate
way to recognize the distinctions among its provisions.
166. We find that section 3.09 and Schedule 3.09(a) of the ISO-NE TOA are
prescriptions of general applicability rather than negotiated rate provisions that are
necessarily entitled to a Mobile-Sierra presumption. We note that in its most recent
statement on the Mobile-Sierra doctrine, the U.S. Supreme Court acknowledged the
potential distinction between “prescriptions of generally applicability” and “contractually
negotiated rates.” 316 Where the language of an agreement establishes rules that delimit,
qualify, or restrict the ability of any other potential competitor to engage in the subject
activity, that language creates generally applicable requirements.
167. This conclusion is bolstered by the fact that any new Participating Transmission
Owner would have to accept these provisions as-is, with limited room for negotiation.
Amending the TOA requires action by a sixty-five percent majority of current ISO-NE
Participating Transmission Owners (i.e., parties to the TOA), 317 substantially inhibiting
the ability of a new transmission owner to negotiate a change to these provisions. As a
result, new transmission owners are placed in a position that differs fundamentally from
that of parties who are able to negotiate freely like buyers and sellers entering into a
typical power sales contract that would be entitled to a Mobile-Sierra presumption.
168. We also find that the Mobile-Sierra presumption does not apply to the TOA
provisions that the Filing Parties contend include a federal right of first refusal because
those provisions arose in circumstances that do not provide the assurance of justness and
reasonableness on which the Mobile-Sierra presumption rests. 318
316

NRG, 130 S. Ct. at 701. The Court made this statement even as it held that the
Mobile-Sierra presumption “is not limited to challenges to contract rates brought by
contracting parties. It applies, as well, to challenges initiated by third parties.” Id.
317
318

TOA § 11.04(a)(iii)(B)(1).

See Morgan Stanley, 554 U.S. at 554 (stating that “the premise on which the
Mobile-Sierra presumption rests” is “that the contracts are the product of fair, arm’s
length negotiations.”). Arm’s-length bargaining serves an important role in confirming
that the transaction price reflects fair market value.
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169. Specifically, those provisions arose in a negotiation aimed at protecting a common
interest among competing Participating Transmission Owners. Unlike circumstances in
which the Commission can presume that the resulting rate is the product of negotiations
between parties with competing interests, the negotiation that led to the provisions at
issue here was primarily among parties with the same interest, namely, protecting
themselves from competition in transmission development. We do not attribute that
common interest to ISO-NE. Nonetheless, while extensive negotiations may have
preceded development of the provisions in question, we find that because of the common
interests among the ISO-NE Participating Transmission Owners, the negotiations do
not bear the hallmarks necessary for the Mobile-Sierra presumption. 319
170. The Commission has recognized a similar point in other contexts that is relevant
here. For instance, the Commission has observed that “‘the self-interest of two merger
partners converge sufficiently, even before they complete the merger, to compromise
the market discipline inherent in arm’s-length bargaining that serves as the primary
protection against reciprocal dealing.’” 320 The Commission’s policy on market-based
rates incorporates similar principles. 321
171. We note that our conclusion that section 3.09 and Schedule 3.09(a) of the ISO-NE
TOA do not include contract rates to which Mobile-Sierra treatment necessarily applies
is consistent with the 2004 TOA Orders. In those orders, the Commission accorded
319

We also note that in reaching these conclusions we do not imply that the parties
have acted in bad faith. Rather, for purposes of Mobile-Sierra analysis, the courts have
found that it is relevant whether, in seeking to advance their interests, the parties are
situated in relation to each other in a way that allows one to make a specific assumption
about the results of their negotiations. We reach our conclusions here based in part on
that analysis.
320

Delmarva Power & Light Co., 76 FERC ¶ 61,331, at 62,582 (1996) (quoting
Cinergy, Inc., 74 FERC ¶ 61,281, at 61,900 (1996)).
321

See, e.g., 18 C.F.R. § 35.36(a)(9)(iii) (2012) (making possible absence of
arm’s-length bargaining a potential ground for finding that it is necessary or appropriate
in the public interest to treat entities as affiliates for purposes of the Commission’s
market-based rate regulations); see also Central Maine Power Co., 85 FERC ¶ 61,272
(1998) (accepting implementing agreements as just and reasonable where the rates, terms
and conditions in the agreements were determined through a competitive bidding process
and subsequent arm’s-length negotiations where neither party could exercise market
power).
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Mobile-Sierra protection to some sections of the TOA but not others. The Commission
explained that it had “authority to review (and reject) [the incumbent transmission
owners’] Mobile-Sierra requests under our just and reasonable standard.” 322 Indeed,
rather than being entitled to a presumption of justness and reasonableness, the
Commission initially stated that the applicants had not “carried their burden in showing”
that the protection they requested was appropriate. 323 Thus, the Commission has never
treated the ISO-NE TOA as if it is entitled to Mobile-Sierra protection.
172. While section 3.09 and Schedule 3.09(a) of the TOA are not entitled to the
Mobile-Sierra presumption as a matter of law, the Commission in the 2004 TOA Orders
engaged in a balancing analysis to determine whether it should grant or deny MobileSierra treatment for specific TOA provisions. The Commission explained that “where
the interests of third-party market participants, or the effects on the market as a whole,
are significant, we cannot find that a two-party agreement that would have the effect of
limiting our ability to protect these broader interests is just and reasonable.” Conducting
this balancing analysis, the Commission accorded Mobile-Sierra protection to the
provision at issue here on the grounds that “this provision will have no adverse impact
on third parties or the New England market.” 324 Therefore, we turn next to whether these
provisions severely harm the public interest. 325 We conclude that they do.
173. As an initial matter, we find that the Mobile-Sierra doctrine does not bar the
Commission from exercising its authority to abrogate contracts in a generic proceeding,
particularly in response to changed circumstances or in order to remedy serious harm to
the public interest caused by anticompetitive provisions. While generic Mobile-Sierra
findings are “appropriate only in rare circumstances,” they are permissible when, as with
the elimination of federal rights of first refusal in Order No. 1000, Commission action
“affect[s] an entire class of contracts in an identical manner.” 326 In such situations,
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2004 TOA Rehearing Order, 109 FERC ¶ 61,147 at P 72.

323

2004 TOA Order, 106 FERC ¶ 61,280 at P 126.

324

2004 TOA Rehearing Order, 109 FERC ¶ 61,147 at PP 73, 78.

325

Morgan Stanley, 554 U.S. at 550-51 (internal citations omitted) (explaining
that “the FPA intended to reserve the Commission’s contract-abrogation power for those
extraordinary circumstances where the public will be severely harmed.”).
326

Transmission Access Policy Study Group v. FERC, 225 F.3d 667, 710 D.C.
Cir. 2000) (TAPS).
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“nothing in the Mobile-Sierra doctrine [] prohibit[s] [the Commission] from responding
with a public interest finding applicable to all contracts of that class.” 327
174. In Order No. 1000, the Commission affected an entire class of contracts in an
identical manner by requiring the elimination of federal rights of first refusal in all
Commission-jurisdictional agreements. We conclude that, had it so elected, it would
have been permissible for the Commission to make a generic public interest finding
regarding federal rights of first refusal in Order No. 1000. 328 We further conclude that
the reasons the Commission gave in Order No. 1000 for eliminating federal rights of first
refusal are legally sufficient to make a public interest finding. Therefore, we find that the
Commission can now, in this proceeding, rely on its findings in Order No. 1000 to make
a public interest finding.
175. In Mobile-Sierra cases involving bilateral power sales contracts, like Sierra
and Morgan Stanley, the “intervening circumstances [prompting reexamination of the
contract] are unique to the relationship between contracting parties,” such that the
Mobile-Sierra doctrine bars the Commission from using its authority in a manner that
relieves one party of its “improvident bargain.” 329 On the other hand, when, as here, the
Commission is implementing new regulations that affect existing contracts, the issue is
not whether Commission action impermissibly relieves one party of its “improvident
bargain,” but whether the Commission is properly exercising its “plenary authority to
327

Id.

328

While the Commission determined it was more appropriate to address the
standard of review applicable to the ISO-NE TOA on compliance rather than in Order
No. 1000, it never questioned its authority to make public interest findings in generic
proceedings. Instead, the Commission declined to make specific findings about the
TOA because it was an individual contract and, in contrast to cases where it generically
reformed whole classes of contracts, it “generally do[es] not interpret an individual
contract in a generic rulemaking.” Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at
P 292. The Commission further explained that deferring the issue to compliance was
consistent with the limited record that had been developed to that point. Id. The
Commission exercised its discretion to afford parties in New England more process
by deferring the issue to compliance where a fuller record could be developed. “The
Commission, like other agencies, is generally master of its own calendar and
procedures.” Stowers Oil & Gas Co., 27 FERC ¶ 61,001, at 61,001 (1984) (citation
omitted).
329

TAPS, 225 F.3d at 710.
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limit or to proscribe contractual arrangements that contravene the relevant public
interests.” 330 In this regard, the Mobile-Sierra doctrine “in no way impairs the regulatory
powers of the Commission, for . . . contracts remain fully subject to the paramount power
of the Commission to modify them when necessary in the public interest.” 331 Instead, the
doctrine requires that in a rulemaking the Commission must make a “particularized”
showing of “the manner in which the contract harms the public interest and [] the extent
to which abrogation or reformation mitigates the contract’s deleterious effect.” 332
176. The Commission made such a showing in Order No. 888, 333 where it discussed at
length the significant changes that had occurred in the electric industry 334 and responded
by requiring incumbent public utilities to provide open access to their transmission
systems. In light of this reform, which the court described as “fundamentally chang[ing]
the regulatory environment in which utilities operate,” 335 the Commission determined
that it had to make generic public interest findings regarding stranded costs and the
prospective standard of review for existing requirements contracts.
177. First, the Commission found that it was in the public interest to permit public
utilities to add stranded cost amendments to their contracts if they could demonstrate a
reasonable expectation of continued service. 336 Order No. 888 required incumbent public
utilities to provide transmission service to anyone buying or selling power in interstate
330

Permian Basin, 390 U.S. at 784.

331

Mobile, 350 U.S. at 344.

332

Texaco, 148 F.3d at 1097.

333

Promoting Wholesale Competition Through Open Access Non-Discriminatory
Transmission Services by Public Utilities; Recovery of Stranded Costs by Public Utilities
and Transmitting Utilities, Order No. 888, FERC Stats. & Regs. ¶ 31,036 (1996), order
on reh’g, Order No. 888-A, FERC Stats. & Regs. ¶ 31,048, order on reh’g, Order
No. 888-B, 81 FERC ¶ 61,248 (1997), order on reh’g, Order No. 888-C, 82 FERC
¶ 61,046 (1998), aff’d in relevant part sub nom. Transmission Access Policy Study Group
v. FERC, 225 F.3d 667 (D.C. Cir. 2000), aff’d sub nom. New York v. FERC, 535 U.S. 1
(2002).
334

Order No. 888, FERC Stats. & Regs. ¶ 31,036 at 31,638-45.

335

TAPS, 225 F.3d at 711.
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Order 888-A, FERC Stats. & Regs. ¶ 31,048 at 30,394-95.
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commerce on the same terms and conditions that they apply to themselves. While this
reform removed barriers to a competitive wholesale electric market by placing alternative
power suppliers and incumbent public utilities on the same footing, the prospect of
customers leaving incumbent public utilities for alternative power suppliers created the
possibility that incumbents would be left with stranded costs.
178. The Commission explained that unrecoverable stranded costs could impair utilities
access to capital markets, which could lead them to lose more customers, which could
worsen their financial situation further and threaten their ability to provide reliable
service. 337 The Commission also found that allowing customers to leave a utility without
paying their share of the costs would shift those costs to other customers that did not have
alternative power sources. 338
179. Second, the Commission found that it was in the public interest to allow
wholesale requirements customers to modify the standard of review for changes to
existing contracts by replacing the requirement for a public interest finding with the
requirement that the agreement be shown to be unjust and unreasonable. 339 The
Commission explained that these contracts were entered into at a time when
“transmission providers exercised monopoly control over access to their transmission
facilities,” and “competitive changes that have occurred (and are continuing to occur) in
the industry may render their contracts to be no longer in the public interest or just and
reasonable.” 340
180. On appeal, parties challenged both the Commission’s authority to make generic
public interest findings and the sufficiency of the legal reasoning behind those findings.
The court found that while generic public interest findings are “appropriate only in rare
circumstances,” they can be appropriate “where, as here, [the Commission] implements a
generic change in the industry.” 341 With respect to the sufficiency of the Commission’s
reasoning, the court held that“[j]ust as [generic] change can support a generic public
interest finding, [a] generic [public interest] finding can be supported by generic industry337

See Order No. 888, FERC Stats. & Regs. ¶ 31,036 at 31,811.

338

Id. at 31,811.

339

The Commission defined “existing contracts” as contracts executed on or
before July 11, 1994. Order No. 888, FERC Stats. & Regs. ¶ 31,036 at 31,664.
340

Order 888-A, FERC Stats. & Regs. at 30,193.
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TAPS, 225 F.3d at 711.
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wide evidence.” 342 The court found that the Commission had provided such evidence in
its estimates of the effects of stranded costs and in its reliance on statements in the record
from representatives of the financial community explaining that stranded costs could
harm a utility’s ability to attract capital. Notably, the court also found that the
Commission could support a public interest finding by its prediction that the failure to
permit recovery of stranded costs would create an undue burden for remaining
customers. 343
181. Similarly, the court found that the Commission could support its generic public
interest finding requiring prospective modification of the standard of review applicable
to wholesale requirements contracts on the grounds that they were entered into in a
monopolistic regulatory regime, and that changes in the regime through the introduction
of competition justified a public interest finding that supported contract modification. 344
The court explained that:
Order 888 rests on the very premise that by denying
competitors access to their transmission lines, utilities
engaged in undue discrimination. Confined to purchasing
power from their local utilities, customers suffered from this
lack of access. In the natural gas restructuring, we affirmed
FERC's decision to allow customers to seek to modify their
sales contracts because those contracts “necessarily reflect the
pipelines' monopoly power.” The same reasons call for
affirming FERC's decision here. In addition, as FERC has
explained, the harm to third parties (i.e., customers of the
wholesale requirements customers) that may result from
adherence to uneconomical contracts further justifies its
conclusion.[ 345]
182. The Commission’s experience with Order No. 888 is instructive here for at least
three reasons. First, in both Order No. 888 and Order No. 1000 the Commission acted
342

Id.

343

Id. at 711-12 (citing Mich. Consol. Gas Co. v. FERC, 883 F.2d 117, 124 (D.C.
Cir. 1989) (holding that “[m]aking ... predictions is clearly within the Commission’s
expertise and will be upheld if rationally based on record evidence.”)).
344

Id. at 712.
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Id. (internal citations omitted).
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to remove barriers to competition. Just as the open access reforms of Order No. 888
were intended “to remove impediments to competition in the wholesale bulk power
marketplace and to bring more efficient, lower cost power to the Nation’s electricity
consumers,” 346 the elimination of federal rights of first refusal in Order No. 1000 was
intended to benefit customers by fostering competition in transmission development.
Like the reforms in Order No. 888, the elimination of federal rights of first refusal in
Order No. 1000 “fundamentally changes the regulatory environment in which utilities
operate, introducing meaningful competition into an industry that since its inception has
been highly regulated and affecting all utilities in a similar way.” 347
183. Second, just as in Order No. 888 the Commission explained how the monopolistic
regime that existed prior to open access affected the fairness of existing power contracts,
requiring prospective modifications to the applicable standard of review, in Order
No. 1000 the Commission explained that “it is not in the economic self-interest of
incumbent transmission providers to permit new entrants to develop transmission
facilities, even if proposals submitted by new entrants would result in a more efficient
or cost-effective solution to the region’s needs.” 348 As we have explained above, this
economic self-interest is reflected in the ISO-NE TOA, which protects a common interest
among transmission owners in excluding competition. Therefore, just as it was
appropriate in Order No. 888 to modify prospectively the standard of review applicable
to wholesale requirements contracts on the grounds that they reflected incumbents’
monopoly power, it is appropriate here to make a public interest finding on the grounds
that the federal right of first refusal in the ISO-NE TOA likewise reflects monopoly
power. In this regard, the Commission explained in Order No. 1000 that its actions there
were a direct outgrowth of its reforms in Order No. 890, which, in turn, were an
outgrowth of the reforms in Order No. 888. 349 In short, the requirement to eliminate
rights of first refusal supports a competitive regulatory regime, much like those earlier
efforts that justified the modification of contracts under a public interest standard.
184. Third, in Order No. 1000 the Commission made predictions and generic
evidentiary findings with regard to federal rights of first refusal that are similar to the

346

Order No. 888, FERC Stats. & Regs. at 31,632-33.
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TAPS, 225 F.3d at 711.
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Id. P 256.
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Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at PP 15-21.
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predictions and generic findings that it relied on to make a public interest finding in
Order No. 888.
185. For example, the Commission explained that the reforms of Order No. 1000,
including the elimination of rights of first refusal, were needed because the electric
industry is entering “a longer-term period of investment in new transmission facilities,”
with corresponding costs estimated in some reports as likely to reach nearly $300 billion
over the next 20 years. 350 The Commission noted that “[s]ignificant expansion of the
transmission grid will be required under any future electric industry scenario,” 351 as
“existing and potential environmental regulation and state renewable portfolio standards
are driving significant changes in the mix of generation resources, resulting in early
retirements of coal-fired generation, an increasing reliance on natural gas, and large-scale
integration of renewable generation.” 352 The Commission further observed that “the
existing transmission system was not built to accommodate this shifting generation
fleet,” 353 and that although an increasing number of nonincumbent transmission
developers have expressed interest in developing transmission facilities, incumbents have
no economic incentive to allow them to compete. 354
186. In light of these changing circumstances, the Commission concluded in Order
No. 1000 that generic action was necessary to fulfill its statutory responsibilities.
Emphasizing the importance of both the issues presented and the reforms adopted in
Order No. 1000, the Commission stated that it is “critical that the Commission act now to
address deficiencies to ensure that more efficient or cost-effective investments are made
as the industry addresses its challenges.” 355 Similarly, the Commission stated that it
“need not, and should not, wait for systemic problems to undermine transmission
planning before it acts,” adding that it “must act promptly to establish the rules and
processes necessary to allow public utility transmission providers to ensure planning of

350

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 44.

351

Id. P 29 (quoting U.S. Department of Energy, 20% Wind Energy by 2030, at
93 (July 2008)); see also id. PP 26-28 & accompanying notes.
352

Id. P 45.
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Id. P 256.
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and investment in the right transmission facilities as the industry moves forward to
address the many challenges it faces.” 356
187. The Commission also explained the particularized manner in which federal rights
of first refusal harm the public interest and how their removal mitigates the harm. 357 For
example, the Commission explained that because federal rights of first refusal reflect the
economic self-interest of incumbent transmission providers and prevent new entrants
from developing transmission facilities, new entrants are either barred from the planning
process altogether or deterred from submitting proposals by the threat of losing the rights
to their project. 358 This lack of competition harms customers by discouraging new
entrants from submitting proposals that may be a more efficient or cost-effective solution
to a region’s needs. 359
188. As the Commission explained, the requirements adopted in Order No. 1000,
including the elimination of federal rights of first refusal, comprise a “package of
reforms” intended to mitigate these consequences. 360 Addressing the interaction among
the components of Order No. 1000, the Commission explained, that “[c]ombined with
the cost allocation and other reforms adopted in this Final Rule, implementation of th[e]
framework to remove federal rights of first refusal will address disincentives that may
be impeding participation by nonincumbent transmission developers in the regional
transmission planning process.” 361 The Commission explained that the various specific
356

Id. P 50.

357

Texaco, 148 F.3d at 1097 (explaining that the Commission must demonstrate
“the manner in which the contract harms the public interest and [] the extent to which
abrogation or reformation mitigates the contract’s deleterious effect.”).
358

See Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 3 (“Nonincumbent
transmission developers seeking to invest in transmission can be discouraged from doing
so as a result of federal rights of first refusal in tariffs and agreements subject to the
Commission’s jurisdiction.”).
359

Id. P 256. Additionally, we note that representatives of the states directly
affected, the Massachusetts Attorney General, NESCOE, and Southern New England
States, argue that the Commission can and should make a public interest finding based on
the effect the federal right of first refusal has on customers.
360

Id. P 2.
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reforms adopted in Order No. 1000, including the removal of the federal right of first
refusal,
work together to ensure an opportunity for more transmission
projects to be considered in the transmission planning process
on an equitable basis and increase the likelihood that those
transmission facilities selected in a regional transmission plan
for purposes of cost allocation are the more efficient or costeffective solutions available.[ 362]
Thus, the Commission found that the removal of such barriers to participation by
nonincumbent transmission developers in the regional transmission planning processes
lies at the core of Order No. 1000 and is essential to meeting the demands of changing
circumstances facing the electric industry. This finding is the foundation for our
conclusion that protecting the public interest requires removal from the TOA of the
provisions at issue here.
189. While Order No. 888 is a particularly notable example, the Commission has made
public interest findings in other types of cases. For instance, in Texaco, the court upheld
the Commission’s authority to reform firm gas transportation contracts to incorporate
straight fixed-variable, rather than modified fixed-variable rates, 363 as required under
Commission Order No. 636. 364 The court found that the Commission satisfied its burden
of providing a “particularized” “analysis of the manner in which the contract harms the
public interest and [] the extent to which abrogation or reformation mitigates the
contract’s deleterious effect” by finding that retention of modified fixed-variable rates
“would distort gas market pricing to the detriment of the ‘integrated national gas sales

362

Id. P 11.

363

Texaco, 148 F.3d 1091.

364

Pipeline Service Obligations and Revisions to Regulations Governing SelfImplementing Transportation; and Regulation of Natural Gas Pipelines After Partial
Wellhead Decontrol, Order No. 636, FERC Stats. & Regs. ¶ 30,939, order on reh’g,
Order No. 636-A, FERC Stats. & Regs. ¶ 30,950, order on reh’g, Order No. 636-B,
61 FERC ¶ 61,272 (1992), order on reh’g, 62 FERC ¶ 61,007 (1993), aff’d in part and
remanded in part sub nom. United Distribution Cos. v. FERC, 88 F.3d 1105 (D.C. Cir.
1996) (United Distribution), order on remand, Order No. 636-C, 78 FERC ¶ 61,186
(1997).
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market,’” and “‘would be particularly anti-competitive’ because it would harm [the
pipeline’s] main competitor . . . .’” 365
190. The Commission finding upheld in Texaco as satisfying the public interest
standard parallels our finding here in its reasoning. 366 In Texaco, the court reviewed the
Commission’s decision in Mojave Pipeline, which itself rested on Order No. 636. In
Mojave Pipeline, the Commission found that in Order No. 636 the Commission had
“indicated that it was adopting regulations to ensure that all gas supplies are moved to
market on even terms, as well as to promote competition among gas sellers and to ensure
consumers access to adequate supplies of clean and abundant gas at reasonable prices.” 367
The Commission then explained that it had adopted regulations to require pipelines to
recover their transportation costs under a straight fixed-variable method for assigning
fixed costs. It stated that pipelines have differing amounts of fixed costs in their usage
charges, and differing levels of fixed costs in pipeline usage charges can hinder
competition between gas sellers at the wellhead. The Commission concluded that its
reasons for adopting this policy applied as much to the pipeline seeking to retain
modified fixed-variable rates as to other pipelines because differing usage charges distort
competition, and if the pipeline retained a mixed fixed-variable rate design, “the
competitive distortion which we have tried to prevent will occur.” 368
191. We see no material distinction between the Commission’s conclusion in Mojave
Pipeline that failure to implement straight fixed-variable rates in the contract at hand
would adversely affect competition for the reasons set forth in Order No. 636 and our
finding here that failure to eliminate the right of first refusal in the ISO-NE TOA would
adversely affect transmission development for the reasons given in Order No. 1000. The
Commission stated in Order No. 1000 that
granting incumbent transmission providers a federal right of
first refusal . . . effectively restricts the universe of
transmission developers offering potential solutions for
365

Texaco, 148 F.3d at 1097 (quoting Mojave Pipeline Co., 62 FERC ¶ 61,195, at
62,365-66 (1993) (Mojave Pipeline)).
366

We note that while the Commission described its finding as satisfying the just
and reasonable standard, Mojave Pipeline, 62 FERC at 62,365, the court found that the
Commission’s finding satisfied the public interest standard. Texaco, 148 F.3d at 1097.
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consideration in the regional transmission planning process.
This is unjust and unreasonable because it may result in the
failure to consider more efficient or cost-effective solutions to

regional needs and, in turn, the inclusion of higher-cost
solutions in the regional transmission plan.[ 369]
192.
The Commission also stated that federal rights of first refusal “deprive
customers of the benefits of competition in transmission development, and associated
potential savings,” and that in eliminating such provisions, the Commission was “focused
on the effect that federal rights of first refusal in Commission-approved tariffs and
agreements have on competition and in turn the rates for jurisdictional transmission
services.” 370
193. In United Distribution, the court reached similar conclusions about the
Commission’s ability to rely on enhanced competition to make a public interest finding.
In that case, the court affirmed the Commission’s public interest finding requiring
elimination of pipeline contracts that bundled gas and transportation service—an action
the Commission justified on the grounds that bundling had an anticompetitive effect. 371
The court found this action to be an exercise of the Commission’s “‘plenary authority
to limit or to proscribe contractual arrangements that contravene the relevant public
interests.’” 372 The court cited Wisconsin Gas Co. v. FERC 373 as precedent for this
finding. There, the court affirmed the Commission’s public interest finding in Order No.
380 that “minimum bill” provisions in existing contracts were “unjust and unreasonable”
under section 5 of the NGA. The court upheld the decision to eliminate the minimum bill
from the contracts, against the claim that such a remedy “unlawfully alter[ed] the terms

Gas).

369

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 284.
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Id. P 285.
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United Distribution, 88 F.3d at 1126.
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Id. at 1131 (quoting Permian Basin, 390 U.S. at 784).

373

770 F.2d 1144 (D.C.Cir.1985), cert. denied, 476 U.S. 1114 (1986) (Wisconsin

Docket Nos. ER13-193-000 and ER13-196-000

- 93 -

of existing contracts,” on the ground that “section 5 gives the Commission authority to
alter terms of any existing contract found to be ‘unjust’ or ‘unreasonable.’ ” 374
194. In making a public interest finding in this case, we also take notice of the Supreme
Court’s recent statement that “the Mobile-Sierra doctrine does not overlook third-party
interests; it is framed with a view to their protection.” 375 Similarly, the U.S. Court of
Appeals for the First Circuit has stated that the “most attractive case” for contract
reformation pursuant to the Mobile-Sierra doctrine “is where the protection is intended
to safeguard the interests of third parties.” 376
195. As discussed above, some existing incumbent transmission owners disagree
with the Commission’s finding that removing barriers to participation by nonincumbent
transmission developers in regional transmission planning processes is essential to
meeting the demands of changing circumstances facing the electric industry. Their
arguments would preserve these barriers by continuing to exclude potential competitors
from developing cost-based transmission facilities. However, their arguments implicitly
acknowledge that a federal right of first refusal has a direct and substantial impact on
third parties, including customers and any potential competitor to an existing incumbent
transmission owner. This impact on third parties further supports our conclusion that
protecting the public interest requires removal from the TOA of the provisions that the
Filing Parties contend include a federal right of first refusal. 377
196. Finally, some commenters point to the Commission’s finding in the 2004 TOA
Orders that the federal right of first refusal in the TOA will not adversely impact third
parties as an impediment to making a public interest finding now. We disagree. The
Supreme Court has found, in a similar Mobile-Sierra context, that the Commission is
permitted to adapt its rules and policies in light of changing circumstances.
197. In Permian Basin, petitioners on appeal faulted the Commission for abrogating
contracts and declaring escalation clauses in existing contracts unenforceable. Petitioners
374

Wisconsin Gas, 770 F.2d at 1153 n.9.

375

NRG, 130 S. Ct at 700.

376

Northeast Utils. Serv. Co. v. FERC, 993 F.2d 937, 961 (1st Cir. 1993).

377

See, e.g., Northeast Utils. Serv. Co. v. FERC, 55 F.3d 686, 691 (1st Cir. 1995)
(finding, “the Mobile-Sierra doctrine allows FERC to modify the terms of a private
contract when third parties are threatened by possible ‘undu[e] discrimination’ or the
imposition of an ‘excessive burden’”) (citations omitted) (alterations by the court).
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noted that seven years earlier, the Commission declined to declare escalation clauses in
existing contracts unenforceable because doing so would have many negative
consequences. Petitioners argued that seven years later the Commission committed the
error it had previously avoided. For its part, the Commission argued that it had actually
required a different reform than what it had previously declined to adopt. The Court
found that the exact nature of the change required by the Commission did not matter
because the Commission was allowed to change its mind:
Nor may its order properly be set aside merely because the
Commission has on an earlier occasion reached another
result; administrative authorities must be permitted,
consistently with the obligations of due process, to adapt their
rules and policies to the demands of changing
circumstances.[ 378]
198. Like the court in Permian Basin, we find that the Commission must be permitted
to “adapt [its] rules and policies to the demands of changing circumstances.” As we
have explained above, changes in the electric industry driving the demand for new
transmission, coupled with the advent of nonincumbent transmission developers, led the
Commission to reexamine the effect of federal rights of first refusal on customers and
nonincumbent transmission developers.
ii.

Existing Federal Right of First Refusal and
Exceptions to the Requirement to Eliminate
Federal Right of First Refusal
(a)

Filing Parties’ Filing

199. As discussed above, the Filing Parties state that the Mobile-Sierra doctrine
protects the right granted in the TOA to Participating Transmission Owners to build
Reliability Transmission Upgrades and Market Efficiency Transmission Upgrades. 379
However, in the OATT provisions proffered under the Secondary Version, which will
apply absent Mobile-Sierra protection for the incumbent transmission owners’ right to
build, the Filing Parties provide a regional transmission planning process based on
competing submissions for identified reliability needs where the year of the project need
is more than five years from the completion of the relevant needs assessment study and
for all market efficiency needs.
378

Permian Basin, 390 U.S. at 784.

379

Filing Parties Transmittal at 18-21.
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200. Under the secondary proposal, where the solution to a needs assessment would
likely be a Market Efficiency Transmission Upgrade, or where the forecasted year of
need for a solution that is likely to be a Reliability Transmission Upgrade is more than
five years from the completion of a needs assessment, ISO-NE would conduct a solutionbased two-stage competition, as described in new section 4.3 of Attachment K. First,
ISO-NE will issue a public notice with respect to each needs assessment that falls within
the scope of this process that invites Qualified Sponsors 380 to submit Phase One
Proposals for solutions to the identified needs.
201. Qualified Sponsors would have the opportunity to submit Phase One Proposals.
If more than one Phase One Proposal is submitted in response to ISO-NE’s public notice,
ISO-NE will conduct a preliminary review of the Phase One Proposals to determine
whether each proposal: (i) provides sufficient data under the information requirements
discussed below; (ii) appears to satisfy the needs described in the needs assessment;
(iii) is technically practicable and indicates possession of, or an approach to acquiring,
the necessary rights-of-way, property and facilities that will make the proposal
reasonably feasible in the required timeframe; and (iv) is eligible to be constructed only
by the Participating Transmission Owner under Schedule 3.09(a) of the TOA because the
project is an upgrade to existing facilities or not eligible for regional cost allocation. 381
Following ISO-NE’s preliminary review of the proposed projects, ISO-NE will post on
its website the list of Phase One Proposals that meet the criteria of section 4.3(b). 382
With input from the Planning Advisory Committee, ISO-NE “may exclude projects
from consideration under Phase Two based on a determination that the project is not
competitive with other projects that have been submitted in terms of cost, electrical
performance, future system expandability, or feasibility.” 383

380

To become a Qualified Sponsor, an entity must fulfill the qualification criteria
in section 4B of Attachment K. The Filing Parties state that the qualification criteria are
the same whether the type of project to be sponsored is for public policy, reliability, or
market efficiency needs. Filing Parties Transmittal at 58 n.179.
381

ISO-NE, OATT, Attachment K, § 4.3(d) (Regional System Planning Process)
(Secondary Version).
382

Section 4.3 details the information required for Phase One proposals. ISO-NE,
OATT, Attachment K, § 4.3(b) (Regional System Planning Process) (Secondary
Version).
383

Id. § 4.3(f) (Regional System Planning Process) (Secondary Version).
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202. In Phase Two, ISO-NE will work with Qualified Sponsors and the affected
Participating Transmission Owners to evaluate and further develop the listed projects to
create a Phase Two Solution for each needs assessment. ISO-NE will identify and select
the preferred Phase Two Solutions (with an overview of why the solution is preferred) by
a posting on its website. 384 The Filing Parties propose that these Phase Two Solution(s)
“will identify the project that offers the best combination of electrical performance, cost,
future system expandability and feasibility to meet the need in the required timeframe as
the preliminary preferred Phase Two Solution” and include that solution in its regional
system plan. 385
203.
The Filing Parties also propose revisions to Schedule 3.09(a) of the TOA to
clarify that Participating Transmission Owners have an obligation to build, and that
Participating Transmission Owners are required, individually or jointly, to submit Phase
One Proposals consistent with this obligation. Specifically, the Filing Parties propose to
add the following underlined language related to New Transmission Facilities 386 and
Transmission Upgrades:
The following provisions shall apply to any New
Transmission Facility or Transmission Upgrade designated in
the ISO System Plan other than a Merchant Transmission
Facility except as provided in Section 1.3 of this Schedule:
(a) (i) Subject to the requirements of applicable law,
government regulations and approvals, including
requirements to obtain any necessary federal, state or local
siting, construction and operating permits; the availability of
required financing; the ability to acquire necessary rights-ofway; and satisfaction of the other conditions set forth in this
Section 1.1, each[Participating Transmission Owner] shall
have the obligation to own and construct (or cause to be
384

Id. § 4.3(f) to (i) (Secondary Version).

385

Id. § 4.3(g), (i) (Regional System Planning Process) (Secondary Version).

386

New Transmission Facility is defined in Schedule 1.01 of the TOA as “Any
new transmission facility constructed within the New England Transmission System that
goes into commercial operation after the Operations Date.” Operations Date is defined in
Article X, § 10.01(a)(ii) of the TOA (Secondary Version) as “the date on which the ISO
and the Initial Participating Transmission Owners unanimously agree to place this
Agreement, the ISO OATT, and related agreements and documents into effect.”
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constructed) any New Transmission Facility or Transmission
Upgrade that is designated in the ISO System Plan as
necessary and appropriate for system reliability or economic
efficiency unless a Qualified Transmission Project Sponsor
other than the applicable [Participating Transmission Owner]
has been designated by the ISO to construct a New
Transmission Facility in accordance with Attachment K to the
ISO OATT and consistent with this Schedule 3.09(a);
provided that each [Participating Transmission Owner] will
retain an obligation to provide a backstop solution in the
event a Qualified Transmission Project Sponsor is unable to
complete a system reliability or economic efficiency project
on a timely basis.[ 387]
204. The Filing Parties also propose to add language to Schedule 3.09(a) of the TOA
that would grant the Participating Transmission Owner the right to own and construct a
New Transmission Facility or Transmission Upgrade in certain situations. Specifically,
the Filing Parties propose to add the following underlined language:
(a) (i) Subject to the requirements…. each [Participating
Transmission Owner] shall have the obligation to develop
….… unless a Qualified Transmission Project Sponsor other
than the applicable [Participating Transmission Owner] has
been designated by the ISO to construct a New Transmission
Facility in accordance with Attachment K to the ISO OATT
and consistent with this Schedule 3.09(a); provided that each
[Participating Transmission Owner] will retain an obligation
to provide a backstop solution in the event that a Qualified
Transmission Project Sponsor is unable to complete a system
reliability or economic efficiency project on a timely basis.
(ii) If requested by NESCOE or by any State(s) that have
expressed an interest in considering transmission options to
address public policy requirements in accordance with
Attachment K to the OATT, a [Participating Transmission
Owner] shall provide a written notice setting forth: (A) a
proposed scope for developing a stage one proposal for a
Public Policy Project; and (B) a good faith estimate of the
costs of preparing such a stage one proposal. The
387

TOA, Schedule 3.09, § 1.1 (a)(i).
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[Participating Transmission Owner] shall prepare such a stage
one proposal if directed to proceed by NESCOE or the
requesting State(s). The [Participating Transmission Owner]
shall also modify the scope for developing a stage one
proposal for a Public Policy Project if requested by NESCOE
or the requesting State(s). If a [Participating Transmission
Owner] is directed to prepare a stage one proposal in
accordance with this Section 1.1(a)(ii), and the [Participating
Transmission Owner] determines that the costs for developing
the requested proposal are reasonably likely to exceed the
good faith cost estimate in the [Participating Transmission
Owner]’s scoping notice by more than 25 percent, the
[Participating Transmission Owner] shall provide NESCOE
or the requesting State(s) with a revised good faith estimate of
the costs of preparing such a proposal. [Participating
Transmission Owner]s that are requested by NESCOE or by
the states to submit a stage one proposal shall be entitled to
recover, pursuant to rates and appropriate financial
arrangements set forth in the ISO OATT and this Agreement,
their prudently incurred costs associated therewith.
[Participating Transmission Owner]s whose proposed Public
Policy Projects advance to stage two in accordance with the
ISO OATT shall be entitled to recover, pursuant to rates and
appropriate financial arrangements set forth in the OATT and
this Agreement all prudently incurred costs associated with
developing a stage two solution.
(iii) The [Participating Transmission Owner] may enter into
appropriate contracts to fulfill any obligations associated with
the ownership and construction of such New Transmission
Facilities or Transmission Upgrades.
(b) Each [Participating Transmission Owner] . . . shall have
the right to own and construct (or cause to be constructed)
any New Transmission Facility or Transmission Upgrade
located within or connected to its existing electric system that
includes one or more of the following characteristics:
(i) the costs of which will be allocated only to the local
customers of the[Participating Transmission Owner];
(ii) such New Transmission Facility or Transmission Upgrade
involves upgrades to existing transmission or distribution
facilities of a[Participating Transmission Owner]. For
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purposes of this subpart (ii), an upgrade to an existing
transmission or distribution facility of a [Participating
Transmission Owner] shall include any improvement to,
addition to, or replacement of a part of, an existing
transmission or distribution facility of a [Participating
Transmission Owner], including any upgrade that requires the
expansion of a [Participating Transmission Owner]’s existing
right-of-way; provided that a Qualified Transmission Project
Sponsor may construct and own a New Transmission Facility
or Transmission Upgrade where the only upgrades to existing
transmission or distribution facilities of a [Participating
Transmission Owner] consists of required upgrades to
existing substations of a [Participating Transmission Owner]
to which the proposed Qualified Transmission Project
Sponsor’s proposed project will interconnect or other
upgrades to a [Participating Transmission Owner]’s
transmission or distribution facilities to address reliability
impacts identified pursuant to the ISO Tariff; and provided
further that any such upgrades to existing substations or
facilities shall be constructed and owned by the [Participating
Transmission Owner(s)] that own the affected substation(s) or
facilities.
(iii) with respect to any New Transmission Facility or Transmission
Upgrade that is to meet reliability requirements, the forecast date of need
identified by ISO-NE in the needs assessment made under Attachment K to
the ISO OATT is five years or less from the date that the ISO identifies
such need in the needs assessment process. This right shall not affect any
rights that an entity may have to construct a Merchant Transmission
Facility in response to a need identified by the ISO in the ISO Planning
Process.
(c) (i) Each [Participating Transmission Owner]’s assumption
of an obligation to develop proposals for New Transmission
Facilities or Transmission Upgrades or to build New
Transmission Facilities and Transmission Upgrades under
Section 1.1(a) shall be subject to the right of such
[Participating Transmission Owner] to recover, pursuant to
appropriate financial arrangements and tariffs or contracts, all
prudently incurred costs associated with the development of
such proposals or the construction and ownership of a New
Transmission Facility or Transmission Upgrade that has been
included in the ISO System Plan, plus a return on invested
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equity and other capital.
(f) The regional system planning provisions of the ISO OATT
shall include statements that: (i) the submission of a project
by a Qualified Transmission Project Sponsor or selection of
projects for inclusion in the [Regional System Plan] Project
List shall not alter a [Participating Transmission Owner]’s use
and control of an existing right-of-way, the retention,
modification, or transfer of which remain subject to the
relevant state or federal law or regulation, including property
or contractual rights, that granted the right-of-way; and (ii) no
[Participating Transmission Owner] shall be required
pursuant to this Agreement or the ISO OATT to relinquish
any of its rights-of-way in order to permit a Qualified
Transmission Project Sponsor to develop, construct or own a
project.[ 388]
(g) The [Participating Transmission Owner](s) shall not have
an obligation to construct any specific project proposed by a
Qualified Transmission Project Sponsor and selected in the
ISO System Plan if that Qualified Transmission Project
Sponsor abandons the proposed project. To the extent a
Qualified Transmission Project Sponsor abandons a proposed
project selected in the ISO System Plan to address current or
projected reliability needs on the existing electric system of
one of more [Participating Transmission Owner](s), the
affected [Participating Transmission Owners] shall work with
the ISO in accordance with the terms of this Agreement, to
develop a backstop solution to the current or projected
reliability needs and, to the extent required by Applicable
Law, shall submit a mitigation plan to [North American
Electric reliability Corporation (NERC)]. The pro forma
Non-Incumbent Transmission Developer Operating
Agreement in the ISO OATT shall include a provision
[indemnifying the](sic) holding all affected [Participating
Transmission Owners] harmless from any and all liability,
including but not limited to liability for penalties assessed by
NERC or FERC, resulting from a Qualified Transmission
388

TOA, Schedule 3.09(f) (Secondary Version).
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Project Sponsor’s failure to timely complete a reliability
project in response to a reliability need identified in the
Regional System Plan that the Qualified Transmission Project
Sponsor’s project was chosen in the Regional System Plan to
resolve.
The Filing Parties state that such language is consistent with the guidance of Order
Nos. 1000 and 1000-A, since neither the submission of a project by a Qualified Sponsor,
nor ISO-NE’s selection of such a project would alter a Participating Transmission
Owner’s use and control of an existing right-of-way.
205. With respect to Reliability Transmission Upgrades, the Filing Parties also propose
to modify section 4.1(h) of Attachment K and Schedule 3.09(b)(iii) of the TOA 389 to
provide that, where the forecast year of need is five years or less from the completion
of a needs assessment, ISO-NE would continue to utilize the existing Solution Studies
process. 390 The Filing Parties state that such projects would be developed as they are
today, by the existing Participating Transmission Owner. Explaining this exception, the
Filing Parties state that even when ISO-NE and the Participating Transmission Owners
are able to work quickly, the time needed to engineer and move a project through siting
and construction, including relatively simple projects, is often around five years; more
complex reliability projects often take more years than that. Consequently, the Filing
Parties believe that five years is a reasonable threshold. They further state that, because
reliability is a critical function for the RTO and Participating Transmission Owners, and
failure to maintain reliability can result in large economic losses and an increased threat
to public health and safety, it is not acceptable to delay projects by one to two years for
additional proceedings before beginning the siting process. Therefore, the Filing Parties
believe that employment of the five-year reliability window is consistent with or superior
to the principles and compliance approach set forth in Order No. 1000 regarding the right
of first refusal.
206. The Filing Parties also propose to clarify section 2.1 of the TOA to ensure that
Participating Transmission Owners have no obligation to provide support to any
Qualified Sponsor to facilitate the development of any Qualified Sponsor’s project
389
390

Id., Schedule 3.09(b)(iii) (Secondary Version).

If the solution to the needs assessment would likely be a Market Efficiency
Transmission Upgrade, then ISO-NE would conduct a solution process based on a twostage competition, as described in a new Section 4.3 of Attachment K, Filing Parties
Transmittal at 67. We accept the Filing Parties’ proposal (Secondary Version) with
respect to Market Efficiency Transmission Upgrades.
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proposal, but that Participating Transmission Owners are not excused from complying
with any other applicable provisions of the ISO-NE OATT or the TOA, including any
requirement to provide planning support to ISO-NE, NESCOE, or any state. 391
(b)

Protests/Comments

207. Certain parties assert that the Filing Parties are proposing, in essence, to maintain
a federal right of first refusal in ISO-NE’s OATT for five years. Additionally, these
parties assert that this provision is inconsistent with Order No. 1000’s requirement that
the regional transmission planning process must meet the needs of the transmission
planning region more efficiently or cost-effectively than solutions identified by individual
public utility transmission providers in their local transmission planning process. 392
208. As part of its alternative proposal, NEPOOL supports opening up all types of
transmission identified as needed in the regional system plan to a competitive process,
which includes both incumbent transmission owners and nonincumbent transmission
developers. The NEPOOL proposal seeks to remove the five-year right of first refusal
from the OATT and, instead proposes a three-year exception, to be applicable only in
those cases where transmission is needed to address an urgent reliability need. 393
NEPOOL explains that the three-year exception is an attempt at a compromise between
the NEPOOL stakeholders’ preferences for competitive markets in wholesale electricity
and the Filing Parties’ proposal that limits competition in New England.
209. The NEPOOL proposal includes additional prerequisite conditions in order for
ISO-NE not to solicit competitive proposals for solutions to address needs where the year
of need is less than three years from the completion date of a needs assessment. ISO-NE
would be required to determine and document that not having the new transmission
project in-service by the year of need would require special operating procedures to be
developed and implemented until such time as said new reliability transmission solution
is placed in-service, where the cost of implementing and administering such special
operating procedures is likely to cause the region to incur incremental costs exceeding
$1 million. NEPOOL states that examples of transmission projects that shall be assumed
not to require more than three years to permit and construct include but are not limited to
transmission lines shorter than five miles in length, new substations or switching stations,
391

Filing Parties Transmittal at 57-58.

392

Public Systems Protest at 15-17; Southern New England States Protest at 26-

393

NEPOOL Comments at 16-17.

28.
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new substations designed to accommodate new Capacitor Banks, STATCOM or DVAR
devices, or other similar substations or switching stations. The proposal provides that in
instances where the year of need is less than three years from the completion date of a
needs assessment report, and if either of these prerequisite conditions is not met, ISO-NE
will solicit competitive proposals from all the Participating Transmission Owners and
nonincumbent transmission developers. 394
210. New Hampshire Transmission states that the Filing Parties’ claim that competition
occurs in the current transmission planning process is unsupported. Instead, New
Hampshire Transmission argues that allowing competition between transmission
developers at the outset could lead to entirely different levels of cost savings.
Additionally, New Hampshire Transmission argues that the elimination of the right of
first refusal will allow new entrants with diverse expertise to offer varying solutions
during the study group process. New Hampshire Transmission states that leaving all
projects to incumbent transmission owners precludes the benefits a competitive
transmission process would provide to the region because, even if the nonincumbent
transmission developer does not present the winning solution, its participation in the
competitive process puts pressure on incumbent transmission owners to actively pursue
the most cost-effective solutions. 395
211. New Hampshire Transmission also states that nonincumbent transmission
developers have the same opportunity with regard to the state and local siting process as
incumbent transmission owners. New Hampshire Transmission states that there are
countless examples of generation projects by nonincumbent developers that have
successfully sited their projects, without the benefit of having a long history of
relationships with local authorities. New Hampshire Transmission argues that new
market participants can bring their own skills and expertise to the process and are often
free of any ill will or poor reputation that local service providers may have engendered
with communities or regulators. 396
212. NESCOE states that, despite the New England region’s demonstrated ability to
plan, site, cost-allocate, and build transmission to meet reliability needs, the Commission
should require, to the extent consistent with the requirements of reliability, that the
regional planning process incorporate meaningful opportunities for competition in the
394

Id. at 9 n.16.

395

New Hampshire Transmission Protest at 20-21.

396

Id. at 21-22.
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development and construction of transmission projects. 397 NESCOE believes that the
Filing Parties’ proposal does not go far enough to increase competition in transmission
development with respect to Reliability Transmission Upgrades and Market Efficiency
Transmission Upgrades. 398 NESCOE argues that such competition will benefit
ratepayers by encouraging efficient transmission developers to participate in the market,
while facilitating cost discipline for incumbent transmission owners. 399 NESCOE states
that a competitive process may encourage some transmission developers to propose
projects without insisting on the necessity of ratepayer-funded financial incentives.
Additionally, NESCOE argues that competitive processes are consistent with the
New England States’ view that reliability is a top priority. NESCOE believes that
increasing the competitive dynamic in transmission development would both benefit
ratepayers and be in the public interest. 400
213. Public Systems state that the Filing Parties are concerned that consideration of
competing proposals will not result in more cost-effective solutions and argue, in effect,
that monopoly control of transmission is more cost-effective for consumers. Public
Systems acknowledge, however, that the Commission has already rejected the claim that
eliminating a right of first refusal will destroy a regional planning process. Indeed, Order
No. 1000 does not dictate who must be selected to construct needed projects, but rather
provides for a more competitive process that allows nonincumbent transmission
developers to potentially provide a more cost-effective solution that meets regional
needs. 401
214. Southern New England States argue that retaining a federal right of first refusal
will almost inevitably result in increased costs to ratepayers because incumbent
transmission owners have an economic incentive not to permit new entrants to compete
to build transmission projects, even if those new entrants could do so more efficiently and
cost-effectively. 402 Southern New England States also assert that retention of the right of
first refusal will result in relatively few projects being built in New England by new
397

NESCOE Protest at 14.

398

Id. at 37.

399

Id. at 14.

400

Id. at 15-16.

401

Public Systems Protest at 16.

402

Southern New England States Protest at 26-27.
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transmission developers. Citing a recent analysis performed by New Hampshire
Transmission that studied planning in the Greater Boston area, Southern New England
States argue that this study demonstrates that if a five-year planning horizon is employed
in New England and the right of first refusal retained, none of the approximately 48
projects in the current regional system plan for the Greater Boston area would be open for
solicitation of competitive bids. 403 In contrast, Southern New England States notes that,
if the federal rights of first refusal were to be removed, the potential would exist for
solicitation of competitive proposals for all qualifying new transmission projects in
New England. Moreover, Southern New England States remind the Commission that
competition is already limited due to Order No. 1000’s finding that transmission
providers need not eliminate federal rights of first refusal for the following projects:
(1) new transmission facilities that are located solely within an incumbent transmission
owner’s retail distribution service territory or footprint that are not selected in a regional
transmission plan for purposes of regional costs allocation; (2) upgrades to an incumbent
transmission owner’s own transmission facilities; and (3) transmission facilities
associated with an incumbent transmission owner’s use and control of its existing rightsof-way under state law. 404
215. LS Power avers that the Filing Parties’ assertion that Order No. 1000 will remove
the benefits of open collaboration is unsupported. 405 LS Power takes issue with the
Participating Transmission Owners’ argument that the current New England process
already incorporates competition. First, LS Power states that the premise that
competition in construction and procurement is the area “where it is most likely to reduce
costs and ensure superior results” is incorrect. 406 LS Power agrees that construction and
procurement are areas where competition may reduce costs but alleges that there are
many others, “the most significant of which is the carrying costs for these hugely
expensive projects, including return on equity.” 407 Second, LS Power finds flaws with
the Filing Parties’ assertion that Order No. 1000 requires replacement of the existing
403

Id. at 29 (Southern New England States Protest at 29 & n.90 (citing
Memorandum from Matt Valle, President, New Hampshire Transmission, LLC, to Calvin
Bowie, Chairman, Participants Committee (Sept. 26, 2012))).
404

Id. at 29-30 nn.90-92 (citing Order No. 1000-A, 139 FERC ¶ 61,132 at PP 423,
426, 319).
405

LS Power Protest at 13.
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Id. at 8 (citing Filing Parties Transmittal at 26).

407

Id.

Docket Nos. ER13-193-000 and ER13-196-000

- 106 -

process with one “in which competing developers must develop more detailed proposals
and are likely to team up with their own preferred construction and engineering firms
when they prepare their competing solutions.” 408 LS Power states that Order No. 1000
has no such requirement; instead, the Commission provided regions with the flexibility to
determine a process that would comply with the Order No. 1000 requirements. 409 Third,
LS Power argues against the Filing Parties’ assertion that the Order No. 1000 process will
add additional costs. LS Power states that any such costs to ISO-NE can be recovered
from the participants in the competitive process. Additionally, LS Power states that the
savings from the competitive process will, most likely, off-set any additional costs. 410
Thus, LS Power states that the Filing Parties’ assertion that it would be required to select
the sub-optimal solution is false. 411
216. LS Power argues that as long as ISO-NE institutes a non-discriminatory process
to determine the party that will construct and own the ISO-NE-determined project, the
process is compliant with Order No. 1000. While dividing all existing and future
transmission projects among the six current companies, and excluding all others, may
reduce disputes, LS Power points out that disputes are not caused simply by competition;
rather, disputes are caused by having a faulty process that leaves stakeholders questioning
why decisions were made and wondering if improper motives played a role in those
decisions. 412
217. LS Power states that the Filing Parties’ position that incumbent transmission
owners should retain an exclusive right to build because of state siting considerations
is flawed. LS Power recognizes that siting is generally the most difficult aspect of
transmission development. LS Power argues that it has confidence in state siting
authorities and their ability to determine whether a line is needed and the appropriate
siting, regardless of whether an incumbent or a nonincumbent transmission developer
will own the line. 413

408

See id. at 9 (quoting Filing Parties Transmittal at 26).
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Id. (citing Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 259).

410

Id. at 14.
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Id. (citing Filing Parties Transmittal at 21-22).
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218. LS Power further states that the Participating Transmission Owners’ approach also
eliminates the potential to address the reliability needs with something other than a
transmission solution. Selecting an arbitrary need-by date as the deciding factor as to
whether or not a project is assigned by default to the Participating Transmission Owner is
inappropriate and should be rejected. 414 LS Power’s position is that setting any blanket,
arbitrary exclusivity period is inappropriate; a more appropriate approach would be to
address near-term needs on a case-by-case basis. 415
219. LS Power contends that the proposed rights-of-way language contradicts Order
No. 1000, which made clear that the use and control of incumbent-owned rights-of-way
is a matter of state law. 416 LS Power states that this language is “an attempt to handcuff
the state siting process, or to interpret state law regarding the use of rights-of-way, or to
restrict the terms of such use or the use of eminent domain authority in New England.” 417
LS Power contends that the proposed language is not required by Order No. 1000, and it
has the potential to create a barrier to entry in the evaluation of projects. 418
(c)

Answers

220. In its January 18, 2013 answer, ISO-NE states that the five-year exception for
reliability projects is not only reasonable but is also justified by data and analysis
provided in the compliance filing. 419 ISO-NE states that it is unusual for the time from
needs assessment to in-service date for any transmission project to span less than five
years. Instead, ISO-NE states that it is the NEPOOL proposal allowing for a three-year
exception that is unsupported. ISO-NE argues that the NEPOOL proposal seeks to
impose delays through a dueling projects process on a variety of reliability projects, and
that such delays might cost the region up to $1 million due to the need to implement
special operating procedures. 420 ISO-NE argues that the exclusions attached to the three414

Id. at 18.

415

Id. at 19.
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Id. at 24 (citing Order No. 1000-A, 139 FERC ¶ 61,132 at P 427).
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ISO-NE January 18, 2013 Answer at 75; see also Rourke Test. at 18-19; id.,
Attachment 1.
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Id. at 75-76.
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year exception are also ill-conceived because they are unworkable and vague. Further,
ISO-NE argues that LS Power’s comments stating that there should be no exceptions
made with regard to reliability needs are extreme. ISO-NE requests that the Commission
reject all of these proposals because they are inconsistent with the Commission’s mission
to protect reliability and enforce reliability standards. 421
221. In their response, the PTO Administrative Committee notes that, although several
protesters have suggested that allowing third party participation in the construction of
reliability projects would allow more efficient projects to be brought forward in the
planning process, they have provided no evidence or examples. 422
222. With respect to the five-year exception for reliability projects, the PTO
Administrative Committee states that the Filing Parties’ proposal reflects the unique
circumstances affecting transmission planning in the New England region. The PTO
Administrative Committee states that the inclusion of the Rourke and PTO
Administrative Committee Testimony prove that the five-year exception is factually
supported, unlike the NEPOOL proposal. Further, the PTO Administrative Committee
states that it is the most judicious approach to reliability planning. 423 The PTO
Administrative Committee argues that the NEPOOL proposal’s conditional three-year
exception would lead to uncertainty and disputes in addressing clear and pressing nearterm reliability needs. The PTO Administrative Committee states that a clear cut
criterion is preferable in order to allow the system planner to focus on the priority of
near-term system reliability instead of arbitrary prerequisites that would lead to delays. 424
223. In its answer, New Hampshire Transmission argues that the Filing Parties’
proposal does not ensure that needed transmission solutions are being implemented in the
most efficient and cost-effective manner possible. In fact, New Hampshire Transmission
argues that maintaining the right of first refusal does not provide the transmission owners
with any upfront price discipline that would come from allowing nonincumbents
transmission developers to compete. New Hampshire Transmission states that the current
process has placed little, if any, pressure on transmission owners to control cost overruns
or to propose the most cost-effective solutions. 425 Contradicting the Filing Parties’
421

Id. at 77.
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claims that there is no evidence that competitive transmission solutions would reduce the
costs of the region’s transmission build-out, New Hampshire Transmission cites to Order
No. 1000, which states that the existence of a right of first refusal can, by limiting the
number of potential transmission solutions, result in unjust and unreasonable
transmission rates. 426 Additionally, New Hampshire Transmission avers that maintaining
the right of first refusal will deprive nonincumbent transmission developers of a reason to
propose alternative solutions. 427
224. New Hampshire Transmission also states that incumbent transmission owners
should not automatically be trusted to build transmission in the most cost-effective
manner. Indeed, New Hampshire Transmission points to a number of examples in which
projects have been built by nonincumbent transmission developers that were novel in
their approach, using both technical and pricing innovations. 428 New Hampshire
Transmission states that nonincumbent transmission developers have expressed a
willingness to deviate from the traditional cost-of-service model that would use cost
containment mechanisms along the lines of mechanisms used in some state
jurisdictions. 429
225. New Hampshire Transmission also notes that the Filing Parties’ assumption that
nonincumbent transmission developers will not be able to design, engineer, permit, and
construct a reliability upgrade as quickly as an incumbent transmission owner lacks any
factual basis. New Hampshire Transmission states that there is actual evidence that
suggests nonincumbent transmission developers can develop major projects on expedited
schedules. 430

426

Id. at 15 (citing Order No. 1000-A, 139 FERC ¶ 61,132 at P 11, explaining that
the rejection of a right of first refusal was justified based on an expectation that “[t]he
presence of multiple transmission developers would lower costs to customers”).
427

Id.
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For example, New Hampshire Transmission cites Lone Star Transmission’s
work in Texas and Cross Sound Cable’s Neptune Transmission project as projects that
used technical and pricing innovations, respectively. See New Hampshire Transmission
Answer at 16.
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226. Finally, New Hampshire Transmission states that the Commission should not
tolerate the transmission owners’ threats to not collaborate in a competitive transmission
process. The transmission owners are required to comply with the requirements of Order
No. 1000 and cannot simply threaten to withhold information needed to safely and
reliably interconnect nonincumbent transmission projects to their transmission systems.
New Hampshire Transmission states that ISO-NE and nonincumbent transmission
developers are entitled to the same degree of cooperation by transmission owners as the
transmission owners give ISO-NE and each other currently. To allow transmission
owners to withhold information relevant to performing long-term system planning studies
to determine need and reliability solutions, New Hampshire Transmission argues, would
threaten reliability. 431
(d)

Commission Determination
(1)

Existing Federal Right of First Refusal

227. We find that the Filing Parties partially comply with the requirements of Order
No. 1000 regarding the removal of a federal right of first refusal, as discussed below.
Consistent with Order No. 1000’s directives, the Filing Parties have revised certain
existing language in the TOA to remove references to a federal right of first refusal.
However, we require the Filing Parties to remove certain proposed exceptions related to
rights-of-way. We also require the Filing Parties to revise their proposal to assign certain
new transmission facilities and transmission upgrades needed to meet reliability
requirements to the Participating Transmission Owner.
(2)

Exceptions to the Requirement to
Eliminate a Federal Right of First
Refusal

228. We find that the proposed revisions partially comply with the requirements of
Order No. 1000. Therefore, we find that the Filing Parties’ proposed revisions comply,
subject to further amendment, as discussed below.
229. The Filing Parties propose to add new sections (b) and (f) to Schedule 3.09(a) of
the TOA that would preserve the Participating Transmission Owner’s rights to: (1) build
an upgrade to an Participating Transmission Owner’s own transmission facilities,
regardless of whether the upgrade has been selected in the regional transmission plan for
purposes of cost allocation; (2) retain, modify, or transfer rights-of-way subject to
relevant law or regulation granting such rights-of-way; and (3) develop a local
431
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transmission solution that is not eligible for regional cost allocation to meet its reliability
transmission needs or service obligations in its own service territory or footprint. 432 We
find that the Filing Parties’ proposed exceptions to the requirement to eliminate the
federal right of first refusal partially comply with the exceptions set forth in Order
No. 1000.
230. Regarding the first proposed exception for upgrades, we note that Order No. 1000
does not remove or limit any right an incumbent transmission owner may have to build,
own and recover costs for upgrades to the transmission facilities owned by an
incumbent. 433 We find that the Filing Parties’ proposal to define as an upgrade “any
improvement to, addition to, or replacement of a part of, an existing transmission or
distribution facility of a [transmission owner]” such that it is not subject to Order
No. 1000’s requirement to remove a federal right of first refusal is consistent with the
definition of the term “upgrade” in Order No. 1000-A. 434 However, we find that the
Filing Parties’ proposal to classify as an “upgrade” to be built by a transmission owner
any Transmission Facility “that requires expansion of a [transmission owner’s] existing
right-of-way” is not consistent with the definition of “upgrade” as clarified in Order
No. 1000-A, and as such, we direct ISO-NE to remove this proposed language in the
compliance filing we direct here.
231. In addition, the Filing Parties propose that the regional system planning provisions
of the ISO-NE OATT shall include statements that the submission of a transmission
project or its selection for inclusion in the regional system plan shall not alter a
transmission owner’s use and control of an existing right-of-way and that no transmission
owner shall be required to relinquish any of its rights-of-way. Specifically,
(f) The regional system planning provisions of the ISO OATT
shall include statements that: (i) the submission of a project
by a Qualified Transmission Project Sponsor or selection of
projects for inclusion in the Regional System Plan Project
List shall not alter a [transmission owner]’s use and control of
an existing right of way, the retention, modification, or
432
433
434

TOA, Schedule 3.09(a), §§ (b), (f) (Secondary Version).
Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 319.

In Order No. 1000-A, the Commission clarified that the term “upgrade” means
an improvement to, addition to, or replacement of a part of, an existing transmission
facility. The term does not refer to an entirely new transmission facility. Order
No. 1000-A, 139 FERC ¶ 61,132 at P 426.

Docket Nos. ER13-193-000 and ER13-196-000

- 112 -

transfer of which remain subject to the relevant state or
federal law or regulation, including property or contractual
rights, that granted the right-of-way; and (ii) no [transmission
owner] shall be required pursuant to this Agreement or the
ISO OATT to relinquish any of its rights-of-way in order to
permit a Qualified Transmission Project Sponsor to develop,
construct or own a project.[ 435]
The Filing Parties also propose similar statements in the OATT:
Neither the submission of a project by a Qualified
Transmission Project Sponsor nor the selection by the ISO of
a project submitted by a Qualified Transmission Project
Sponsor for inclusion in the RSP Project List shall alter a
[transmission owner’s] use and control of an existing right of
way, the retention, modification, or transfer of which remain
subject to the relevant law or regulation, including property or
contractual rights, that granted the right-of-way. Nothing in
the processes described in this Attachment K requires a
[transmission owner’s] to relinquish any of its rights-of-way
in order to permit a Qualified Transmission Project Sponsor
to develop, construct or own a project.[ 436]
We find that these exceptions are not permitted by Order No. 1000, and, as such, we
direct the Filing Parties to remove the proposed language throughout the ISO-NE OATT
and TOA. The Commission acknowledged in Order No. 1000 that its reforms “are not
intended to alter an incumbent transmission provider’s use and control of its existing
rights-of-way[,]” that Order No. 1000 does not “grant or deny transmission developers
the ability to use rights-of-way held by other entities, even if transmission facilities
associated with such upgrades or uses of existing rights-of-way are selected in the
regional transmission plan for purposes of cost allocation[,]” and that the “retention,
modification, or transfer of rights-of-way remain subject to relevant law or regulation
granting the rights-of-way.” 437 However, the Commission did not find that as part of its
compliance filing, a public utility transmission provider may add a federal right of first
refusal for a new transmission facility based on an existing right-of-way. Therefore, we
435
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direct ISO-NE to file, within 120 days of the date of issuance of this order, a further
compliance filing revising the proposed tariff language to remove the proposed language
related to rights-of-way in sections (b) and (f) of Schedule 3.09(a) and section 4.3(a) of
Attachment K.
232. However, we note that while rights-of-way may not be used to automatically
exclude proposals to develop more efficient or cost-effective transmission solutions to
regional transmission needs, it is not necessarily impermissible to consider rights-of-way
at appropriate points in the regional transmission planning process. It would be
appropriate for ISO-NE to consider whether an entity has existing rights-of-way as well
as whether the entity has experience or ability to acquire rights-of-way as part of the
process for evaluating whether to select a proposed transmission facility in the regional
transmission plan for purposes of cost allocation.
233. Finally, we find that the Filing Parties’ proposal to preserve the Participating
Transmission Owner’s rights to develop a local transmission solution that is not eligible
for regional cost allocation to meet its reliability transmission needs or service obligations
in its own service territory or footprint complies with Order No. 1000. The requirement
to eliminate a federal right of first refusal does not apply to local transmission facilities,
which are defined as transmission facilities “located solely within a public utility
transmission provider’s retail distribution service territory or footprint that [are] not
selected in the regional transmission plan for purposes of cost allocation.” 438
234. Accordingly, we direct the Filing Parties to file, within 120 days of the date of
issuance of this order, a further compliance filing that removes the proposed language
related to rights-of-way in sections (b) and (f) of Schedule 3.09(a).
(3)

“Time-Based” Federal Right of First
Refusal

235. We find that the Filing Parties’ proposal to assign certain New Transmission
Facilities and Transmission Upgrades needed to meet reliability requirements to the
transmission owner partially complies with the directives of Order No. 1000. As part of
this proposed process, ISO-NE generally will rely on a competitive solicitation process to
evaluate and select new transmission projects in the regional transmission plan for the
purposes of cost allocation. Where the forecast year of need for a reliability-related
project is five years or less from the completion of a needs assessment, the Filing Parties
propose that the existing transmission owner will develop the needed transmission
facility. We recognize that in certain instances time constraints may not allow for the
438
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open solicitation of reliability-related transmission projects without risking reliability to
the system. As such, we agree with the Filing Parties that there may be instances in
which it may not be feasible to hold a competitive solicitation process to solve a
reliability violation. Thus, to avoid delays in the development of transmission facilities
needed to resolve a time-sensitive reliability criteria violation, we find that it is just and
reasonable to include a class of reliability-related transmission projects that are exempt
from the competitive solicitation.
236. However, we also find that such an exception should only be used in certain
limited circumstances. Therefore, we adopt the following five criteria, which we believe
will place reasonable bounds on ISO-NE’s discretion to determine whether there is
sufficient time to permit competition to develop reliability projects and, as a result, will
ensure that an exception from the requirement to eliminate a federal right of first refusal
for reliability projects will be used in limited circumstances. First, the reliability project
must be needed in three years or less to solve reliability criteria violations. Second, ISONE must separately identify and then post on its website an explanation of the reliability
violations and system conditions in advance for which there is a time-sensitive need. The
explanation must be in sufficient detail to allow stakeholders to understand the need and
why it is time-sensitive. Third, the process that ISO-NE uses to decide whether a
reliability project is assigned to a Participating Transmission Owner must be clearly
outlined in ISO-NE’s OATT and must be open, transparent, and not unduly
discriminatory. ISO-NE must provide to stakeholders and post on its website a full and
supported written description explaining: (1) the decision to designate an Participating
Transmission Owner as the entity responsible for construction and ownership of the
project, including an explanation of other transmission or non-transmission options that
the region considered but concluded would not sufficiently address the immediate
reliability need, and (2) the circumstances that generated the reliability need and an
explanation of why that reliability need was not identified earlier. Fourth, stakeholders
must be permitted time to provide comments in response to the description in criterion
three and such comments must be made publicly available. Finally, ISO-NE must
maintain and post on its website a list of prior year designations of all projects in the
limited category of transmission projects for which the Participating Transmission Owner
was designated as the entity responsible for construction and ownership of the project.
The list must include the project’s need-by date and the date the Participating
Transmission Owner actually energized the project, i.e., placed the project into service.
Such list must be filed with the Commission as an informational filing in January of each
calendar year covering the designations of the prior calendar year.
237. Regarding the first criterion, we note that the Filing Parties have not sufficiently
supported the proposed five-year period to assign development of a reliability project to
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the Participating Transmission Owner. We do not find Mr. Rourke’s testimony on the
five-year period persuasive. Mr. Rourke’s testimony speaks in generalities—“around
five years.” 439 The PTO Administrative Committee Testimony similarly refers to “a
general rule of thumb.” 440 While both Mr. Rourke and the PTO Administrative
Committee Testimony provide lists of transmission projects that required more than
five years to bring into service from start to finish, neither provides sufficient context as
to whether those projects addressed urgent reliability needs. The fact that certain
reliability projects took more than five years to complete does not demonstrate that many
reliability projects cannot be completed in less than five years. In addition, New
Hampshire Transmission’s analysis of planning data from April 2009 through June 2012
has shown that only 6 of 48 approved projects in the Greater Boston Needs Report would
have been needed more than five years from the date the need was identified, and these 6
were upgrades to existing facilities and, therefore, were not subject to removal of the
right of first refusal. Thus, application of a five year right of first refusal in this instance
would effectively preclude the benefits of competition in selecting the more efficient or
cost-effective projects.
238. Instead, we find that, on balance, a three-year threshold for assigning a reliability
project to a Participating Transmission Owner is just and reasonable. On one side of the
balance is Order No. 1000’s removal of barriers to entry that discourage nonincumbent
transmission developers from proposing alternative solutions at the regional level and its
basic recognition that it is not in the economic self-interest of public utility transmission
providers to expand the transmission grid to permit access to competing sources of
supply. 441 The Commission therefore directed the removal of the federal right of first
refusal to decrease the potential of undermining the identification and evaluation of more
efficient or cost-effective transmission solutions, which in turn can result in rates that are
unjust, unreasonable, or unduly discriminatory. 442 The more transmission projects that an
439
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exception for reliability projects covers, the longer such barriers are maintained against
potential competitive transmission solutions proposed by nonincumbent transmission
developers. Additionally, as LS Power notes, “[t]here are many other new and emerging
technologies that may be available to address transmission needs on a shorter timeline
than five years.” 443
239. On the other side of the balance is the fact that delays in the development of a
reliability project could adversely affect the ability of Participating Transmission Owners,
and ISO-NE, to meet their reliability transmission needs. 444 When balancing these goals
of Order No. 1000, we find that limiting this exception to those reliability projects needed
in three years or less to solve a reliability violation strikes a reasonable balance. We note
that NEPOOL submitted an alternative proposal under which ISO-NE will assign the
development of Reliability Transmission Upgrades that are needed within three years
from the completion of the needs assessment to the Participating Transmission Owner,
which received significantly more support in the stakeholder process than the five-year
threshold proposed by the Filing Parties. Moreover, a three-year threshold is consistent
with the threshold recently approved in PJM. 445
240. We clarify that even where the Filing Parties propose to assign a transmission
project selected in the regional transmission plan for the purposes of cost allocation to a
Participating Transmission Owner in accord with the “time-based” transmission project
proposal process, any such Participating Transmission Owner must have been certified
by ISO-NE as qualified to submit a project proposal under the qualification criteria
discussed further below. This additional process comports with the requirement of Order
No. 1000 that all entities, both incumbent and nonincumbent transmission developers, be
subject to a determination as to their eligibility to propose a transmission project for
selection in the regional transmission plan for purposes of cost allocation.
241. Accordingly, we direct the Filing Parties to file, within 120 days of the date of
issuance of this order, a further compliance filing to include the following: (1) revisions
to clarify that the Filing Parties’ proposal to assign certain New Transmission Facilities
and Transmission Upgrades needed to meet reliability requirements to the Participating
Transmission Owner only applies to those projects that are needed to solve a reliability
violation within three years, as explained above; and (2) a demonstration of how ISONE’s process for assigning such transmission projects to the Participating Transmission
443
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Owner complies with criteria two through five, discussed above; or, if such a
demonstration is not possible, revisions to comply with those criteria.
b.

Qualification Criteria

242. Order No. 1000 requires each public utility transmission provider to revise its
OATT to demonstrate that the regional transmission planning process in which it
participates has established appropriate qualification criteria for determining an entity’s
eligibility to propose a transmission project for selection in the regional transmission plan
for purposes of cost allocation, whether that entity is an incumbent transmission provider
or a nonincumbent transmission developer. 446 Appropriate qualification criteria must be
fair and not unreasonably stringent when applied to either the incumbent transmission
provider or nonincumbent transmission developer. 447 These criteria must not be unduly
discriminatory or preferential and must provide each potential transmission developer the
opportunity to demonstrate that it has the necessary financial resources and technical
expertise to develop, construct, own, operate, and maintain transmission facilities. 448
243. The qualification criteria should also allow for the possibility that an existing
public utility transmission provider already satisfies the criteria. 449 There must be
procedures in place for timely notifying transmission developers of whether they satisfy
the region’s qualification criteria and opportunities to remedy any deficiencies. 450 In
addition, the qualification criteria should not be applied to an entity proposing a
transmission project for consideration in the regional transmission planning process if
that entity does not intend to develop the proposed transmission project. 451
244. The Commission clarified in Order No. 1000-A that it would be an impermissible
barrier to entry to require, as part of the qualification criteria, that a transmission
developer demonstrate that it has, or can obtain, state approvals necessary to operate in a
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state, including state public utility status and the right to eminent domain, to be eligible to
propose a transmission facility. 452
i.

Filing Parties’ Filing

245. The Filing Parties state that the qualification criteria are the same for sponsoring
reliability, market efficiency, and public policy transmission projects. 453 The Filing
Parties state that ISO-NE will periodically evaluate applications by potential transmission
developers, and that ISO-NE will inform the Qualified Sponsors as to whether the
application is complete, or identify any deficiencies and will post a list of the Phase One
Proposals that meet the criteria on its website.
246. To be qualified, entities (other than a transmission owner or a Commissionapproved independent transmission company that has an existing operating agreement
with ISO-NE) must provide certain information. Such information is related to:
(i) current and expected capabilities of the applicant to finance, license, and construct a
Reliability Transmission Upgrade, Market Efficiency Transmission Upgrade or Public
Policy Transmission Upgrade and operate and maintain it for the life of the project;
(ii) financial resources of the applicant; (iii) technical and engineering qualifications and
experience of the applicant; (iv) if applicable, the previous record of the applicant
regarding construction and maintenance of transmission facilities; (v) demonstrated
capability of the applicant to adhere to construction, maintenance and operating Good
Utility Practices, including the capability to respond to outages; (vi) ability of the
applicant to comply with all applicable reliability standards; (vii) legal status of the
applicant; (viii) extent to which the applicant satisfies state legal or regulatory
requirements for siting, constructing, owning, and operating transmission projects;
(ix) experience of the applicant and its team in acquiring rights-of-way, and the authority
to acquire rights-of-way by eminent domain, if necessary, that would facilitate approval
and construction; (x) demonstrated ability of the applicant to meet development and
completion schedules; and (xi) demonstrated ability of the applicant to assume liability
for major losses resulting from failure of facilities.
247. The Filing Parties aver that these criteria were developed with stakeholder input,
are not unduly discriminatory or preferential, and provide each potential developer the
opportunity to demonstrate that it has the necessary financial resources and technical
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expertise. They further state that the criteria are fair and not unreasonably stringent when
applied to either incumbents or nonincumbent transmission developers. 454
248. The Filing Parties explain that ISO-NE will review each application for
completeness and will notify each applicant within 30 calendar days of receipt as to
whether the application is complete or has identified deficiencies. Once the application is
complete, ISO-NE will determine whether the applicant is physically, technically, legally,
and financially capable of constructing a Reliability Transmission Upgrade, Market
Efficiency Transmission Upgrade or Public Policy Transmission Upgrade in a timely and
competent manner, and operating and maintaining the facility consistent with Good
Utility Practice and applicable reliability criteria for the life of the project.
249. Further, ISO-NE requires that a “non-[transmission owner] entity determined by
the ISO to meet all of these criteria will, upon its execution of the [Nonincumbent]
Transmission Developer Operating Agreement (in the form specified in Attachment O of
the OATT) and the Market Participant Service Agreement, be deemed a Qualified
Transmission Project Sponsor” eligible to propose projects in the competitive solicitation
process. The Filing Parties state that, if ISO-NE determines that the entity is capable,
ISO-NE designates the entity a Qualified Sponsor. ISO-NE will post and maintain on its
website a list of Qualified Sponsors.
250. The Filing Parties also propose a Nonincumbent Transmission Developer
Operating Agreement (NTDOA), which is designed to be entered into between ISO-NE
and an entity immediately following the entity’s qualification as a Qualified Sponsor.
The NTDOA is designed to govern the relationship between ISO-NE and the Qualified
Sponsor (here referred to as a nonincumbent transmission developer) during the period
from its qualification as a Qualified Sponsor through its submission of a Phase One
Proposal and a Phase Two Solution, if any, through the listing (if any) of the
nonincumbent transmission developer’s project in the Regional System Plan Project List,
up until the point at which the project goes into service. At that point, the nonincumbent
transmission developer will join the existing TOA as an additional transmission owner,
and its NTDOA will automatically terminate. 455
ii.

Protests/Comments

251. LS Power states that if the goals of Order No. 1000 are to be achieved, the
regional transmission planning process must send a clear message to all viable
454
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prospective transmission developers—incumbent and nonincumbent alike—that their
ideas are sought; that they should invest their time, effort, and money to submit projects
into the regional planning process; and that if they have the best, most efficient, or costeffective idea, they will be selected to construct, own, and operate the proposed
transmission facilities. 456 If the planning process or the planning entity appears to favor
incumbent transmission owners, or is required to favor them by the rules under which it
operates, LS Power argues that Order No. 1000’s goal of fostering the best ideas and best
projects will not be met because not everyone will participate. 457 Further, LS Power
states that nothing in Order No. 1000 forces ISO-NE to select a sub-optimal solution;
Order No. 1000 contemplates that the most efficient or cost-effective transmission project
may not proposed by any transmission developer. 458 In LS Power’s view, ISO-NE may
identify the project under such circumstances, provided ISO-NE has a non-discriminatory
process in place to determine which party will construct and own the project. 459
252. LS Power states that the Filing Parties’ proposed OATT revisions maintain
different treatment of Participating Transmission Owners and nonincumbent transmission
developers and, therefore, do not comply with Order No. 1000. 460 LS Power states that,
notwithstanding the latitude the Commission gave each region to determine appropriate
qualification criteria, certain qualification criteria proposed by the Filing Parties fail to
meet the Commission’s requirements that the criteria cannot be unduly discriminatory or
preferential. 461
253. LS Power also takes issue with the Filing Parties’ proposed qualification criterion
to establish that a prospective transmission developer could finance, license, and
construct a project “for the life of the project.” LS Power considers this requirement
vague and believes the term, “for the life of the project,” cannot be valued in any
reasonable manner. LS Power states that it would be impossible for ISO-NE to
determine whether a transmission developer, incumbent or nonincumbent, has the
capability or capacity to operate and maintain the facilities for the next 30 or 40 years
456
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(the average life span of a transmission project). LS Power argues that the Filing Parties
neither offer an explanation as to how ISO-NE will make such a determination regarding
a transmission developer’s capability, nor how ISO-NE would be capable of offering
such an explanation. 462 Additionally, in section 4B.2 of Attachment K, regarding the
information to be submitted by an entity seeking to become a Qualified Sponsor, the
Filing Parties are including the following requirements: subsection (vii), “the legal status
of the applicant,” and subsection (viii), “the extent to which the applicant satisfies state
legal or regulatory requirements for siting, constructing, owning and operating
transmission projects.” LS Power asserts that these criteria contravene Order
No. 1000-A’s directive that “it would be an impermissible barrier to entry to require . . .
that a transmission developer demonstrate that it either has, or can obtain, state approvals
necessary to operate in a state, including state public utility status or the right of eminent
domain, to be eligible to propose a transmission facility.” 463
254. LS Power states that the Filing Parties’ proposal that nonincumbent transmission
developers provide their previous records regarding construction and maintenance of
transmission facilities is inappropriate and discriminatory unless applied to incumbent
transmission developers as well. LS Power points to the Filing Parties’ position that
Participating Transmission Owners simply “shall be deemed to be a” qualified developer,
as per Order No. 1000, without further clarification. 464 LS Power states that, unless ISONE can establish that it has the full construction and maintenance record of each
Participating Transmission Owner and weighs that record before automatically
determining those Participating Transmission Owners are “qualified,” applying this
requirement to nonincumbent transmission developers is inappropriate. 465
255. LS Power also objects to the qualification criterion requiring an entity to
demonstrate an “[a]bility … to assume liability for major losses resulting from failure
of facilities,” 466 arguing that this requirement also is vague. LS Power states that it is
unclear what the required showing would be or how the evaluation would be conducted.
According to LS Power, if the intent is simply to require a certain level of insurance or
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other assurance, then the Filing Parties should include that requirement as a milestone
requirement after selection. Further, LS Power states that the Filing Parties should
identify the existing tariff or other provisions that establish comparable requirements on
the Participating Transmission Owners. 467
256. LS Power states that, once selected for the construction and ownership of a
project, it does not object to having a generic contractual arrangement governing the
development of such projects. LS Power maintains that, in any case, such a contractual
arrangement cannot be more onerous than the contractual arrangement that Participating
Transmission Owners either have signed or are required to sign under the process, since,
presumably, the OATT requirements would apply equally to all transmission
developers. 468 LS Power points out that currently the TOA does not require Participating
Transmission Owners to “hold harmless” other Participating Transmission Owners if the
transmission project they are constructing is delayed, yet section 9.01 of Filing Parties’
proposed NTDOA has such a requirement for nonincumbent transmission developers. 469
LS Power argues that this open-ended liability provision may leave nonincumbent
transmission developers unable to finance their projects. Therefore, LS Power argues
that, to the extent that the Commission allows the NTDOA, section 9.01 should be struck
in its entirety. 470 LS Power also objects to the requirement that a nonincumbent sign the
TOA as an “additional transmission owner” once its project goes into service. LS Power
argues that this designation places nonincumbent transmission developers in a different
position than the Participating Transmission Owners and accords nonincumbent
transmission developers different rights. 471
257. NESCOE argues that section 2.1 of Schedule 3.09(a), which states that
transmission owners have no obligation to provide support to a Qualified Sponsor, should
be rejected because it appears to be “facially contrary” to the general principle of
cooperation underlying Order No. 1000. 472 NESCOE is concerned that this provision
467
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would not facilitate cooperation and the sharing of information that could benefit the
transmission planning process. Additionally, NESCOE believes that the proposed
provision should be rejected because it is substantive but cannot be reconciled with any
compliance directive in Order No. 1000. NESCOE understands that some degree of
protection over certain information may be warranted; however, NESCOE believes that a
blanket prohibition from providing any support or data is unwarranted and extreme.
NESCOE argues that the planning goals of Order No. 1000 will be undermined if the
transmission owners are not obligated to share critical information with regional
transmission customers and/or distribution customers. 473
258. NESCOE argues that section 4B.2(ix) of Attachment K of the Filing Parties’
proposal which requires entities seeking to become Qualified Sponsors to demonstrate
their experience “in acquiring rights of way, and the authority to acquire rights of way by
eminent domain, if necessary, that would facilitate approval and construction” should
also be rejected. NESCOE states that this proposal is inconsistent with Order No. 1000’s
stated preference for developing competition; in particular, no entity has eminent domain
rights in every state, and further, “rights of way” are entirely a state issue. Moreover,
NESCOE argues that the Commission only required that the nonincumbent transmission
developer be able to “demonstrate that it has the necessary financial resources and the
technical expertise to develop, construct, own, operate and maintain transmission
facilities” 474 with respect to the qualification criteria. The Filing Parties’ proposal
regarding section 4B.2(ix) of Attachment K, NESCOE argues, exceeds the Commission’s
directive, resulting in an unduly discriminatory impact on nonincumbent transmission
developers. Additionally, NESCOE argues that it is an overly-restrictive requirement
that should not be included as a prerequisite for qualifying as a Qualified Sponsor, and,
Each [Transmission Owner] shall support the planning
process as described in the ISO OATT and any interregional
planning coordination. As requested by the ISO, such support
may include conducting any necessary studies, including
system impact studies and facilities studies for the
[Transmission Owner’s] Transmission Facilities, assisting in
the performance of such studies or any additional studies, and
supplying any information and data reasonably required to
prepare a[n] ISO System Plan or to perform transmission
enhancement and expansion studies.
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therefore, the Commission should reject the proposed revisions to sections 1.4 and 2.1 of
Schedule 3.09(a) of the TOA, and section 4B.2(ix) of Attachment K. 475
iii.

Answer

259. In its January 18 answer, ISO-NE states that the Commission should reject LS
Power’s protest regarding certain provisions of section 4B.2 of Attachment K, because
Order No. 1000 provides broad flexibility in formulating criteria with which an entity
must comply in order to be deemed a qualified transmission developer. 476 With respect
to section 4B.2(iv), ISO-NE explains that Order No. 1000 permits it to deem Participating
Transmission Owners to be qualified transmission developers. These same entities have
significant obligations under the TOA and have more than demonstrated that they have
the capital, organizations, and resources to design, construct, and maintain complicated
power system facilities in New England. ISO-NE argues that new entities are not
similarly situated; therefore, ISO-NE’s request for support of these capabilities where the
future integrity of the region’s power system is at issue is reasonable. 477
260. However, ISO-NE agrees with LS Power that certain provisions of section
4B.2(vi), (vii) and (viii) regarding an applicant’s legal status and right-of-way acquisition
and other authority are not appropriate as factors for review in determining whether a
developer may qualify as a Qualified Sponsor. ISO-NE agrees that it is appropriate to
revise these criteria on compliance, as directed by the Commission. 478
261. ISO-NE also states that LS Power’s objection to the NTDOA is unsubstantiated
and should be rejected. ISO-NE argues that the NTDOA is needed during the period
before the nonincumbent transmission developer becomes a transmission owner, as a
signatory to the TOA, so that there are no misunderstandings about the obligations of the
transmission developer and ISO-NE before undertaking the project. ISO-NE also states
that the Commission should disregard LS Power’s concern that any contractual
agreement between nonincumbent transmission developers and ISO-NE not be more
onerous than agreements with Participating Transmission Owners, because the NTDOA
is modeled on the TOA executed with Participating Transmission Owners. Finally, ISO475

Id. at 61-62.

476

ISO-NE January 18, 2013 Answer at 78 (citing Order No. 1000, FERC Stats.
and Regs. ¶ 31,323 at P 324).
477
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NE responds to LS Power’s concern that nonincumbent transmission developers having
“additional [transmission owner]” status in the TOA is somehow inferior. On the
contrary, ISO-NE states that an “additional [transmission owner]” has all of the rights of
the original transmission owners, and other entities (including municipal utilities) have
joined as “additional transmission owners” without experiencing “second-class” status. 479
262. In its answer, the PTO Administrative Committee states that the provisions in
section 4B.2 require nonincumbent transmission developers to provide ISO-NE with only
a fraction of the information available to ISO-NE with respect to other transmission
owners. The PTO Administrative Committee explains that the Participating
Transmission Owners, unlike nonincumbent transmission developers, have extensive
obligations under the TOA to provide a wide range of information to ISO-NE upon
request. 480
263. The PTO Administrative Committee answer also addresses LS Power’s concerns
regarding certain qualification criteria, i.e., providing the previous record of the project
sponsor and demonstrating the ability of the applicant to assume liability for major
financial losses. 481 The PTO Administrative Committee states that ISO-NE already has a
substantial record on the prior performance of existing transmission owners in developing
transmission projects and their ability to assume liability for losses. In addition, the PTO
Administrative Committee argues that the TOA obligates transmission owners to provide
a wide range of information to ISO-NE upon request; nonincumbent transmission
developers have no such obligations. 482
264. The PTO Administrative Committee disagrees with LS Power’s objection to the
hold harmless provision; instead, the PTO Administrative Committee believes it is
appropriate. The PTO Administrative Committee states that the provision is a response
to the adverse impacts of delays in meeting reliability needs, a concern also expressed by
the Commission in Order No. 1000. 483 Contrary to the assertions of LS Power, the PTO
479

Id. at 79-81.

480

PTO Administrative Committee Answer at 34-35; see also, e.g., TOA § 11.09.

481

PTO Administrative Committee Answer at 34 (citing LS Power Protest at

20, 21).
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Id. at 34-35.
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Administrative Committee explains that it is not discriminatory to require a
nonincumbent transmission developer to assume different contractual obligations to
ensure that the transmission system remains reliable while their project is under
construction because once a transmission project is placed into service, a nonincumbent
transmission developer will be a party to the TOA, will presumably become a NERCregistered entity, and will be subject to various requirements to ensure the reliability of
the transmission system is maintained. The PTO Administrative Committee also
mentions that this provision was not controversial during the Order No. 1000 stakeholder
process. 484
265. The PTO Administrative Committee states that LS Power’s concern that the TOA
discriminates against “additional transmission owners” and affords nonincumbent
transmission developers different rights is beyond the scope of this proceeding. 485
266. In response to NESCOE’s opposition to the clarification provided in section 2.1
of Schedule 3.09(a) of the TOA that does not obligate transmission owners to provide
support to any Qualified Sponsors in facilitating the development of any transmission
project, the PTO Administrative Committee disputes NESCOE’s claim that it is outside
the scope of the proceeding, and argue that the need to define the relationship between
the existing transmission owners and nonincumbent transmission developers is created by
Order No. 1000. The PTO Administrative Committee explains that section 2.1 clarifies
that the transmission owners will provide information and assistance to ISO-NE,
NESCOE, and the New England states in accordance with the TOA and the ISO-NE
OATT; it will also provide information to other parties in accordance with their
responsibilities under the NERC functional model. The PTO Administrative Committee
states that section 2.1 realizes the collaboration envisioned by Order No. 1000. 486
iv.

Commission Determination

267. We addressed the Filing Parties’ proposed exceptions for the use and control of an
existing right-of-way above in the section dealing with the exceptions to the requirement
to eliminate the federal right of first refusal. 487 We now turn to the Filing Parties’
proposed qualification criteria provisions for prospective transmission developers, which
484
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Id. at 36-37.
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include some proposed qualification criteria addressing acquiring rights-of-way, among
other items, that must be removed. We find that the qualification criteria provisions in
the Filing Parties’ filing partially comply with the requirements of Order No. 1000.
Generally, the financial and technical qualification criteria that the Filing Parties have
established are fair and not unreasonably stringent. 488 We also find that the qualification
criteria must be applied to both Participating Transmission Owners and independent
transmission companies and nonincumbent transmission developers alike. Thus, we
require the Filing Parties to submit a further compliance filing, as discussed below.
268. We find to be inconsistent with Order No. 1000-A the Filing Parties’ proposed
qualification criteria to consider (1) the extent to which a prospective transmission
developer satisfies state legal or regulatory requirements for siting, constructing, owning,
and operating transmission projects and (2) the experience of a prospective transmission
developer and its team in acquiring rights-of-way, and the authority to acquire rights-ofway by eminent domain, if necessary, that would facilitate approval and construction. 489
In Order No. 1000-A, the Commission clarified that “it would be an impermissible
barrier to entry, to require, as part of the qualification criteria, that a transmission
developer demonstrate that it either has, or can obtain state approvals necessary to
operate in a state, including state public utility status or the right of eminent domain, to be
eligible to propose a transmission facility.” 490 Therefore, on compliance, we direct the
Filing Parties to remove these qualification criteria from ISO-NE’s OATT. We note,
however, that it would be appropriate for ISO-NE to consider the extent to which a
prospective transmission developer satisfies state legal or regulatory requirements for
siting, constructing, owning, and operating transmission projects and whether an entity
has experience in acquiring, or the authority to acquire, rights-of-way as part of its
process for evaluating whether to select a proposed transmission facility in the regional
transmission plan for purposes of cost allocation. 491

488

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 324 (stating that
qualification criteria should be “fair and not unreasonably stringent”).
489

See supra P 210.
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Order No. 1000-A, 139 FERC ¶ 61,132 at P 441.
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Considering “the extent to which a prospective transmission developer satisfies
state legal or regulatory requirements for siting, constructing, owning, and operating
transmission projects” during the process for evaluating whether to select a proposed
transmission facility in the regional transmission plan for purposes of cost allocation does
not mean that ISO-NE may automatically exclude a transmission developer’s proposed
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269. For the same reason, we also require the Filing Parties to revise the ISO-NE
OATT to remove the reference in the first criterion to the current and expected
capabilities of the entity to “license” a proposed solution, because this aspect of the
qualification criteria could act as a barrier to entry. We further note that, with regard to
the requirement in section 4B.2(vii) of Attachment K that an entity provide information
as to its “legal status,” the Filing Parties do not make clear the nature of the “legal status”
to which this section is referring. We therefore require the Filing Parties to make a
compliance filing within 120 days of this order either clarifying this term (while being
mindful of the directives of Order No. 1000-A as to unreasonable barriers), or to remove
this qualification criterion.
270. In addition, we conclude that the Filing Parties’ proposal does not apply the
qualification criteria to the Participating Transmission Owners and certain independent
transmission companies on a not unduly discriminatory basis. Although Order No. 1000
states that qualification criteria should allow for the possibility that an existing public
utility transmission provider already satisfies the criteria, 492 this does not mean that ISONE can exempt Participating Transmission Owners from having to meet the qualification
criteria. Appropriate qualification criteria must be fair and not unreasonably stringent
when applied to either the Participating Transmission Owner or nonincumbent
transmission developer. 493 These criteria must not be unduly discriminatory or
preferential and must provide each potential transmission developer the opportunity to
demonstrate that it has the necessary financial resources and technical expertise to
develop, construct, own, operate, and maintain transmission facilities. 494 The Filing
Parties, however, fail to explain their conclusion that Participating Transmission Owners
and certain independent transmission companies already satisfy the qualification criteria
that will apply to the nonincumbent transmission developers. As LS Power notes in its
protest, while incumbent transmission owners already build local projects, it is possible
project because such developer has not met all of the state legal or regulatory
requirements for siting, constructing, owning, and operating transmission projects. See,
also, PJM, 142 FERC ¶ 61,214 at P 232 (explaining that “it is not necessarily
impermissible to consider the effect of the state regulatory process at appropriate points
in the regional transmission planning process” and that public utility transmission
providers may “take into consideration the particular strengths of either an incumbent
transmission provider or a nonincumbent transmission developer during its evaluation.”).
492
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that an incumbent transmission owner may not be technically or financially capable of
building a regional transmission project that spans several states. 495 Accordingly, we
direct the Filing Parties to file, within 120 days of the date of issuance of this order, a
further compliance filing that provides fair and not unreasonably stringent qualification
criteria for Participating Transmission Owners, independent transmission companies, and
nonincumbent transmission developers.
271. We also find that it is unclear what is intended by the Filing Parties’ proposed
qualification criterion that a transmission developer demonstrate its ability to assume
liability for major losses resulting from any failure of transmission facilities. The Filing
Parties have failed to explain how a prospective transmission developer would
demonstrate such ability. Because it is unclear, we are unable to accept the Filing
Parties’ proposal in this regard and we therefore direct the Filing Parties in the further
compliance filing to explain why this additional provision is necessary and not unduly
discriminatory when transmission developers are already required to demonstrate their
financial resources or remove this financial qualification criterion from ISO-NE’s OATT.
272. Further, section 2.1 of Schedule 3.09(a) of the TOA governs the transmission
owners obligation to provide to ISO-NE regional planning support, including studies,
such as system impact studies and facilities studies, and “supplying any information
reasonably required to prepare an ISO System Plan or perform transmission enhancement
and expansion studies.” The Filing Parties further add to this section, “Notwithstanding
the above, the [transmission owners] shall have no obligation to provide support to any
Qualified Transmission Project Sponsor or facilitate the development of any transmission
project proposal of such Qualified Transmission Project Sponsor, provided that this
[s]ection 2.1 shall not excuse the [transmission owners] from complying with any other
applicable provision of the ISO OATT or this Agreement, including any requirement to
provide planning support to the ISO, NESCOE, or any state.” 496 It is not clear, however,
whether this language exempts the transmission owners from providing information
necessary to perform system impact studies and feasibility studies on nonincumbent
developer projects that may be proposed to interconnect with the Participating
Transmission Owner’s system. Accordingly, we direct the Filing Parties in the further
compliance filing discussed below to clarify that the Participating Transmission Owners
must provide the information necessary to perform such studies.

495

LS Power Protest at 20.

496
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273. We disagree with LS Power that the ability of an incumbent or nonincumbent
transmission developer to operate and maintain facilities for the life of the facilities is an
inappropriate qualification criterion. We find that it is reasonable that ISO-NE, in
evaluating the qualifications of a transmission developer, consider whether the
developer's existing resources and commitments provide sufficient assurance that the
developer will be able to operate and maintain a facility for the life of the project.
274. However, ISO-NE does not explain when it will inform the entity whether it is
qualified and thus is eligible to propose a transmission project for selection in the
regional transmission plan. Accordingly, we direct the Filing Parties to file a further
compliance filing that explains when ISO-NE will inform an entity that it is qualified,
under section 4B of Attachment K, to submit a transmission project for selection in the
regional transmission plan for purposes of cost allocation.
275. ISO-NE requires that a nonincumbent transmission developer execute the
pro forma NTDOA before it is eligible to propose transmission projects in the
competitive solicitation process. We accept the proposed NTDOA except for
section 9.01, the hold harmless section, which we find, as proposed, to be vague and
overly broad. Section 9.01 states that:
[nonincumbent transmission developer] will indemnify and
hold harmless all affected [transmission owners] from any
and all liability, including but not limited to liability for
penalties assessed by NERC or FERC, resulting from the
[nonincumbent transmission developer’s] failure to timely
complete reliability project in response to a reliability need
identified in the Regional System Plan that the
[nonincumbent transmission developer’s] project was chosen
in the Regional System Plan to resolve.
276. In support of section 9.01 of the NTDOA, the Filing Parties argue that section 9.01
is “a reasonable response to the adverse impacts of delays in meeting reliability needs”
and add that the Commission expressed a similar concern in Order No. 1000. 497 In Order
No. 1000 the Commission recognized that “delays in the development of [transmission
facilities selected in a regional transmission plan for purposes of cost allocation] could
adversely affect the ability of the incumbent transmission provider to meet its reliability
needs or service obligations.” 498 However, the Commission addressed this concern by
497
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requiring “public utility transmission providers to amend their OATTs to describe the
circumstances and procedures under which public utility transmission providers in the
regional transmission planning process will reevaluate the regional transmission plan to
determine if delays in the development of a transmission facility selected in a regional
transmission plan for purposes of cost allocation require evaluation of alternative
solutions, including those that the incumbent transmission owner proposes, to ensure the
incumbent can meet its reliability needs or service obligations.” 499 In addition, in Order
No. 1000-A, the Commission stated that it
will not subject a Registered Entity558 to a penalty for a
violation of a NERC reliability standard caused by a
nonincumbent transmission developer’s decision to abandon
any type of transmission facility selected in the regional
transmission plan for purposes of cost allocation if, on a
timely basis, that Registered Entity identifies the violation
and complies with all of its obligations under the NERC
reliability standards to address it.[ 500]
Taken together, these requirements in Order No. 1000 should provide incumbent
transmission owners with the ability to meet their reliability obligations as well as
sufficient protection from FERC and NERC penalties.
277. However, to the extent that the Participating Transmission Owners desire
additional protection through a hold harmless section in the NTDOA, we find that, as
proposed, section 9.01 is vague and overly broad. Specifically, we find that requiring
nonincumbent transmission developers to hold harmless “all affected [transmission
owners]” is vague and overly broad because there is no way to determine, from reading
the NTDOA, who “affected [transmission owners]” are. In addition, this hold harmless
obligation “results from the [nonincumbent transmission developer]’s failure to timely
complete a reliability project in response to a reliability need identified in the [r]egional
[s]ystem [p]lan that the [nonincumbent transmission developer]’s project was chosen in
499
500
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Order No. 1000-A, 139 FERC ¶ 61,132 at P 481; see also id. at P 481 n.558
(“We use the term Registered Entity to refer [to] an owner, operator, or user of the Bulk
Power System, or the entity registered as its designee for the purpose of compliance, that
is included in the NERC Compliance Registry.” See North American Electric Reliability
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the [r]egional [s]ystem [p]lan to resolve.” We find that the phrases “reliability project”
and “failure to timely complete” are vague as there is nothing in the NTDOA that defines
a reliability project or how to determine whether a reliability project is timely completed.
For instance, there is nothing in the NTDOA that provides for a milestone schedule that
the nonincumbent transmission developer and ISO-NE have agreed to that would allow
both parties and incumbent transmission developers to know when a nonincumbent
transmission developer has failed to “timely complete” a “reliability project.”
278. Finally, section 9.01 of the NTDOA can be read to require a nonincumbent
transmission developer to hold harmless a Participating Transmission Owner from its
own acts of ordinary negligence as well as gross negligence and intentional acts. As the
Commission has previously discussed, a hold harmless provision must strike a balance
between protecting the indemnified party and ensuring that the indemnified party has
an incentive to avoid negligent acts. 501 In Northeast Utilities Service Company, the
Commission explained that “[a] broader customer indemnification obligation that would
include ordinary negligence would not give any incentive to the transmission provider
to avoid negligent actions.” 502 The Commission also noted, however, that a broader
indemnification obligation was appropriate in the case of interconnection service because
interconnection is not only more risky than other transmission but also because the
indemnity provision is expressly bilateral. 503 As proposed, section 9.01 of the NTDOA is
unreasonable because it requires a nonincumbent transmission developer to hold harmless
“affected [transmission owners]” from not only gross negligence and intentional acts, but
also ordinary negligence. Accordingly, we reject section 9.01 of the NTDOA as vague
and overly broad and require the Filing Parties in a further compliance filing to remove or
revise section 9.01 of the NTDOA. We further note that the Filing Parties propose to add
section 1.1(g) of Schedule 3.09(a) of the TOA to reflect the proposed hold harmless
501

Standardization of Generator Interconnection Agreements and Procedures,
Order No. 2003, FERC Stats. & Regs. ¶ 31,146, at PP 636, 639 (2003), order on reh’g,
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provision in the NTDOA. Consistent with our determination here, we also require the
Filing Parties either to remove or revise the proposed section 1.1(g) of Schedule 3.09(a)
of the TOA.
279. Further, the NTDOA contains dispute resolution procedures which require that
“[a]ny other dispute that is not resolved through good-faith negotiations may, by a Party
or any market participant, be submitted for resolution by FERC or a court agency with
jurisdiction over the dispute upon the conclusion of such negotiations.” 504 The dispute
resolution provisions provide for two exceptions to the requirement to enter into dispute
resolution: (1) “a Party or market participant identifies exigent circumstances reasonably
requiring expedited resolution of the dispute by FERC” or (2) “the provisions of [the
NTDOA] otherwise provide a Party the right to submit a dispute directly to FERC for
resolution.” 505
280. The Commission has previously explained that it does not object to a public
utility’s efforts to resolve matters before resorting to a section 206 complaint, and, in fact,
Order No. 890 required transmission providers to develop a process to manage disputes
that arise from their transmission planning processes. 506 However, the Commission also
stated that regardless of the dispute resolution process adopted by a public utility
transmission provider, affected parties would retain any rights they may have under FPA
section 206 to file complaints with the Commission. 507 In other proceedings, the
Commission has required utilities to change protocols that limit parties’ and the
Commission’s rights to initiate a section 206 proceeding. 508 The dispute resolution
language of the NTDOA appears to require a nonincumbent transmission developer to
waive its rights to initiate a section 206 proceeding, without first engaging in good-faith
negotiations, in order for the nonincumbent transmission developer to be eligible to
propose projects in the competitive solicitation process. The dispute resolution
provisions also appear to restrict a nonincumbent transmission developer’s section 206
rights unless “the provisions of this Agreement otherwise provide a Party the right.” 509
504
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Further, the dispute resolution provisions allow parties to initiate a section 206
proceeding in “exigent circumstances.” Consistent with our precedent described above,
we find that the NTDOA cannot restrict a party’s right to file a complaint with the
Commission under section 206 of the FPA. Therefore, we direct the Filing Parties to
remove the provisions of the NTDOA that restrict such rights, including the “exigent
circumstances” language discussed above, and add a provision clarifying that nothing in
the NTDOA shall restrict the rights of any party to file a complaint with the Commission
under relevant provisions of the FPA.
281. We also disagree with LS Power’s protest of the term “additional transmission
owner” as a designation for nonincumbent transmission developers that sign the TOA,
and its arguments that the designation places nonincumbent transmission developers in a
different position than the Participating Transmission Owners and accords nonincumbent
transmission developers different rights. 510 Instead, we find that the status of “additional
transmission owner” accords the same rights as those of the original transmission owners.
As ISO-NE states in its January 18, 2013 Answer, other entities, including municipal
utilities have joined as “additional transmission owners” without experiencing secondclass status. 511 We agree with ISO-NE that the status of “additional transmission owner”
does not accord different rights from those of other transmission owners, but rather
reflects when a transmission developer signed the TOA. 512
282. Accordingly, we direct the Filing Parties to submit, within 120 days of the date of
issuance of this order, a further compliance filing addressing the following directives, as
discussed above. First, we direct the Filing Parties to remove the proposed qualification
criteria that would require a prospective transmission developer to demonstrate: (1) the
extent to which a prospective transmission developer satisfies state legal or regulatory
requirements for siting, constructing, owning, and operating transmission projects; (2) the
experience of a prospective transmission developer and its team in acquiring rights-ofway, and the authority to acquire rights-of-way by eminent domain, if necessary, that
would facilitate approval and construction; and (3) the current and expected capabilities
of the entity to “license” a proposed solution. We also require the Filing Parties to clarify
the use of the term “legal status” in the qualification criteria that requires an entity
provide information as to its legal status, or to remove this qualification criterion.
Moreover, we direct the Filing Parties to explain why their proposal that a prospective
510
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transmission developer must demonstrate its ability to assume liability for major losses
resulting from any failure of transmission facilities is necessary and not unduly
discriminatory when transmission developers are already required to demonstrate their
financial resources or remove this financial qualification criterion from ISO-NE’s
OATT. We require the Filing Parties to revise the qualification criteria and provide
qualification criteria that are fair and not unreasonably stringent for Participating
Transmission Owners, independent transmission companies, and nonincumbent
transmission developers. In addition, we direct the Filing Parties to revise the ISO-NE
OATT to explain when ISO-NE will inform an entity that it is qualified, under section 4B
of Attachment K, to submit a transmission project for selection in the regional
transmission plan for purposes of cost allocation. We also direct the Filing Parties to
remove or revise section 9.01 of the NTDOA and to include a provision in the pro forma
NTDOA clarifying that nothing in the NTDOA shall restrict the rights of any party to file
a complaint with the Commission under relevant provisions of the FPA. Finally, we
direct the Filing Parties to clarify that the Participating Transmission Owners must
provide the information necessary to perform system impact studies and feasibility
studies on nonincumbent developer projects that may be proposed to interconnect with
the Participating Transmission Owners’ systems.
c.

Information Requirements

283. Order No. 1000 requires that each public utility transmission provider revise its
OATT to identify the information that a prospective transmission developer must submit
in support of a transmission project the developer proposes in the regional transmission
planning process. 513 The public utility transmission provider must identify this
information in sufficient detail to allow a proposed transmission project to be evaluated
in the regional transmission planning process on a basis comparable to other transmission
projects that are proposed in this process. 514 The information requirements must not be
so cumbersome that they effectively prohibit transmission developers from proposing
transmission projects, yet not be so relaxed that they allow for relatively unsupported
proposals. 515 They may require, for example, relevant engineering studies and cost
analyses and may request other reports or information from the transmission developer

513
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that are needed to facilitate evaluation of the transmission project in the regional
transmission planning process. 516
284. Each public utility transmission provider must also revise its OATT to identify the
date by which information in support of a transmission project must be submitted to be
considered in a given transmission planning cycle. 517 Each transmission planning region
may determine for itself what deadline is appropriate and may use rolling or flexible
dates to reflect the iterative nature of their regional transmission planning process. 518
i.

Filing Parties’ Filing

285. With respect to Reliability Transmission Upgrades and Market Efficiency
Transmission Upgrades, the Filing Parties propose a two-phase approach to solicit and
evaluate proposals. 519 The Filing Parties state that, after ISO-NE issues the public notice
inviting proposals, Qualified Sponsors would have 60 days to respond. The Filing Parties
state that section 4.3(b) of Attachment K specifies the information required to be supplied
by Qualified Sponsors for Phase One Proposals. They explain that this information
includes a: (i) detailed description of the proposed solution, including an identification of
the proposed route for the solution and technical details of the project; (ii) detailed
explanation of how the proposed solution addresses the identified need; (iii) feasibility
studies, as requested by ISO-NE, to demonstrate how the proposed solution would
address the identified need; (iv) proposed schedule for development and completion of
the proposed solution; (v) right, title, and interest in rights-of-way, substations, and other
property or facilities, if any, that would contribute to the proposed solution or the means
and timeframe by which such would be obtained; (vi) list of affected existing
transmission system facilities that the transmission owner or Qualified Sponsor believes
will require modification as part of the proposals; and (vii) estimated lifecycle cost of the
proposed solution, including an itemization of the components of the cost estimate. 520
516
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According to the Filing Parties, the information is designed to provide sufficient detail to
enable ISO-NE to assess whether the proposal meets the identified need, and that the
information requirements are fair and not so cumbersome as to effectively prohibit
proposals, and are not so relaxed as to allow relatively unsupported proposals. 521
286. Upon receipt of Phase One Proposals, ISO-NE will perform a preliminary
feasibility review of the proposals to determine whether the proposed solution provides
sufficient data of sufficient quality to satisfy section 4.3(b) and appears to satisfy the
needs described in the needs assessment. 522 ISO-NE also will examine whether the
proposed solution is technically practicable and indicates possession of, or an approach to
acquiring, the necessary rights-of-way, property and facilities that will make the proposal
reasonably feasible in the required timeframe. Finally, ISO-NE will determine whether
the proposed solution is eligible to be constructed only by an existing transmission owner
in accordance with Schedule 3.09(a) of the TOA because the proposed solution is an
upgrade to existing transmission owner facilities, or because the costs of the proposed
solution are not eligible for regional cost allocation under the OATT and will be allocated
only to the local customers of a transmission owner. 523 The Filing Parties state that, if
ISO-NE identifies minor informational deficiencies, it will notify the sponsor and provide

However, the Secondary Version of Attachment K also states that the definition of
Qualified Sponsor is at section 4B.2; that section, in turn, sets forth the information that
an entity must provide to become a Qualified Sponsor and states that an incumbent
Transmission Owner or Commission-approved independent transmission company that
has an existing operating agreement with ISO-NE “shall be deemed” to be a Qualified
Sponsor. As noted above, the Commission is requiring the Filing Parties to make a
further compliance filing to revise their qualification criteria to provide fair and not
unreasonably stringent qualification criteria for incumbent transmission owners,
independent transmission companies, and nonincumbent transmission developers.
521

Filing Parties Transmittal at 68 (citing Order No. 1000, FERC Stats. & Regs.
¶ 31,323 at PP 7, 227, 325).
522

ISO-NE, OATT, Attachment K, § 4.3(d) (Secondary Version). If the sole
Phase One Proposal has been submitted by Transmission Developer(s) and is proposed to
be located within or connected to it/their existing electric system, then ISO-NE shall
proceed under section 4.2(b)-(e) of Attachment K rather than pursuant to the procedures
in the remainder of section 4.3. Id.
523

Filing Parties Transmittal at 69.
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a cure opportunity. 524 Transmission developers will also provide ISO-NE with additional
information upon request. ISO-NE will provide to the PTO Administrative Committee,
and post on the ISO-NE website, a listing of compliant Phase One Proposals. A meeting
of that committee will follow to solicit stakeholder input on the listing and the listed
proposals.
287. For Public Policy Transmission Upgrades, the Filing Parties also propose an
iterative, two-stage approach. The Filing Parties state that section 4A.5 of Attachment K
specifies the information required to be supplied by Qualified Sponsors for Stage One
Proposals. These information requirements for Stage One Proposals for Public Policy
Transmission Upgrades are the same as the information requirements for Phase One
Proposals for Reliability and Market Efficiency Transmission Upgrades except that the
Filing Parties propose an additional informational requirement. Specifically, Qualified
Sponsors must provide any other information or supporting documentation required to
address the matrix provided by NESCOE in accordance with section 4A.4.
288. Upon receipt of Stage One Proposals, ISO-NE will perform a preliminary
feasibility review of the proposals to determine whether the proposed solution provides
sufficient data of sufficient quality to satisfy section 4A.5(a) and appears to satisfy the
NESCOE-identified needs driven by public policy requirements. 525 ISO-NE also will
examine whether the proposed solution is technically practicable and indicates possession
of, or an approach to acquiring, the necessary rights-of-way, property and facilities that
will make the proposal reasonably feasible in the required timeframe. Finally, ISO-NE
will determine whether the proposed solution is eligible to be constructed only by an
existing transmission owner in accordance with Schedule 3.09(a) of the TOA because the
proposed solution is an upgrade to existing transmission owner facilities, or because the
costs of the proposed solution are not eligible for regional cost allocation under the
OATT and will be allocated only to the local customers of a transmission owner. The
Filing Parties state that, if ISO-NE identifies minor informational deficiencies, it will
notify the sponsor and provide a cure opportunity. At ISO-NE’s request, transmission
developers must provide ISO-NE with additional information reasonably necessary for
ISO-NE’s evaluation of the proposed solution. ISO-NE will provide NESCOE and the
Planning Advisory Committee with, and post on the ISO-NE website, a list of Stage One
Proposals that meet the criteria of section 4A.5(c).
524

However, section 4.3(b) provides that ISO-NE may reject submittals which are
insufficient or not adequately supported. ISO-NE, OATT, Attachment K, § 4.3(b)
(Secondary Version).
525

Id. § 4A.5(c) (Secondary Version).
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Protests/Comments

289. Regarding the information requirements for Stage One Proposals for Public Policy
Transmission Upgrades, the Massachusetts Attorney General requests that the
Commission direct the Filing Parties to add a description of information required in an
initial proposal to develop transmission. 526
290. In addition, NEPOOL proposes that in section 4A.5(a) of Attachment K,
“Information Required for Stage One Proposals,” at subsection (ii), where the Filing
Parties are requiring “a detailed explanation of how the proposed solution addresses the
identified need,” the Filing Parties should require additional information, namely, “a
detailed explanation of how the proposed solution addresses the identified state or federal
public policy need, as well as a description of any reliability project listed in the
Regional System Plan Project Listing as a “Proposed” or “Planned” project, the need
for which may be satisfied by the proposed public policy solution” (emphasis added). 527
NESCOE and Southern New England States support this proposal and assert that the
states should have the opportunity to specify the information they need to determine what
project proponents should include in proposals. 528
iii.

Commission Determination

291. We find that the provisions in the Filing Parties’ filing dealing with information
requirements for submitting Phase One Proposals for Reliability Transmission Upgrades
and Market Efficiency Transmission Upgrades and Stage One Proposals for Public Policy
Transmission Upgrades partially comply with the requirements of Order No. 1000. The
Filing Parties’ proposed information requirements identify the information that a
transmission developer must submit regarding its proposed Reliability Transmission
Upgrade, Market Efficiency Transmission Upgrade or Public Policy Transmission
Upgrade in sufficient detail to allow ISO-NE to evaluate a proposed transmission project
on a basis comparable to other transmission projects that are proposed for selection in the
regional transmission plan for purposes of cost allocation. We find that the Filing
Parties’ proposed information requirements strike a reasonable balance between being not
so cumbersome that they effectively prohibit transmission developers from proposing
transmission projects, yet not so relaxed that they allow for relatively unsupported
proposals.
526

Massachusetts Attorney General Comments at 24.

527

NEPOOL Comments at 37.

528

NESCOE Protest at 30-31; Southern New England States Protest at 60.
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292. However, we find that the Filing Parties’ proposal to require a prospective
transmission developer to provide the following information for proposed Reliability
Transmission Upgrades, Market Efficiency Transmission Upgrades, and Public Policy
Transmission Upgrades does not comply with Order No. 1000: (iii) feasibility studies,
as requested by ISO-NE, to demonstrate how the proposed transmission solution will
address the identified need; and (vi) a list of affected existing transmission system
facilities that the transmission owner or Qualified Sponsor believes will require
modification as part of its proposal. 529 We find that requiring a prospective transmission
developer to perform such studies in order to have its proposed transmission project
evaluated in the regional transmission planning process is overly burdensome. We
conclude that such detailed studies are more appropriately performed in the regional
transmission planning process to determine whether or not to select a proposed
transmission project in the regional transmission plan for purposes of cost allocation.
The information requirements should permit a transmission developer to submit any
studies and analysis it performed to support its proposed transmission project, but should
not require studies and analyses that only incumbent transmission owners are likely to
have sufficient information to complete. Instead, the transmission planning region must
conduct the studies and analysis that it will use to evaluate proposed transmission
projects as part of the regional transmission planning process. Consequently, we direct
the Filing Parties to remove these information requirements for Reliability Transmission
Upgrades, Market Efficiency Transmission Upgrades and Public Policy Transmission
Upgrades from ISO-NE’s OATT.
293. The Commission rejects NEPOOL’s suggestions as to changes to the information
that parties must provide for Stage One Proposals in section 4A.5(a) of Attachment K.
The Commission finds that the information requirements for Stage One Proposals for
Public Policy Transmission Upgrades, as modified above, are just and reasonable. As the
Commission has stated in other cases, “there may be more than one just and reasonable
[filing], and in determining whether to accept [a utility’s] filing, the Commission must
only determine that [that utility’s] proposed solution is just and reasonable, not that it is
superior to other possible solutions.” 530 Nonetheless, we recognize that NEPOOL’s
proposed modifications may provide benefits to all parties, and we encourage the Filing
Parties and all market participants to continue to negotiate potential improvements to the
public policy transmission planning process.

529

ISO-NE, OATT, Attachment K, §§ 4.3(b), 4A.5(a) (Secondary Version).

530

PJM Interconnection, L.L.C., 128 FERC ¶ 61,157, at P 77 (2009).
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294. Accordingly, we direct ISO-NE to file, within 120 days of the date of issuance of
this order, a further compliance filing that removes the following information
requirements for Reliability Transmission Upgrades, Market Efficiency Transmission
Upgrades and Public Policy Transmission Upgrades: (iii) feasibility studies, as requested
by ISO-NE, to demonstrate how the proposed solution will address the identified need;
and (vi) a list of affected existing transmission system facilities that the transmission
owner or Qualified Sponsor believes will require modification as part of its proposal.
d.

Evaluation Process for Proposals for Selection in the
Regional Transmission Plan for Purposes of Cost
Allocation

295. Order No. 1000 requires each public utility transmission provider to amend its
OATT to describe a transparent and not unduly discriminatory process for evaluating
whether to select 531 a proposed transmission facility in the regional transmission plan for
purposes of cost allocation. 532 Public utility transmission providers should both explain
and justify the nondiscriminatory evaluation process proposed in their compliance
filings. 533
296. The evaluation process must ensure transparency and provide the opportunity for
stakeholder coordination. 534 The public utility transmission providers in a transmission
planning region must use the same process to evaluate a new transmission facility
proposed by a nonincumbent transmission developer as it does for a transmission facility
proposed by an incumbent transmission developer. 535 When cost estimates are part of the
selection criteria, the regional transmission planning process must scrutinize costs in the
same manner whether the transmission project is sponsored by an incumbent or
nonincumbent transmission developer. 536 The evaluation process must culminate in a
531

The selection process is discussed in paragraphs 118-119 of this order.

532

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 328; Order No. 1000-A,
139 FERC ¶ 61,132 at P 452.
533

Order No. 1000-A, 139 FERC ¶ 61,132 at P 268.

534

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 328; Order No. 1000-A,
139 FERC ¶ 61,132 at P 454.
535

Order No. 1000-A, 139 FERC ¶ 61,132 at P 454.

536

Id. P 455.
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determination that is sufficiently detailed for stakeholders to understand why a particular
transmission project was selected or not selected in the regional transmission plan for
purposes of cost allocation. 537
i.

Filing Parties’ Filing
(a)

Reliability Transmission Upgrades and
Market Efficiency Transmission Upgrades

297. Pursuant to section 4.1 of Attachment K, ISO-NE will, in coordination with the
transmission owners and Planning Advisory Committee, perform needs assessments of
the adequacy of the ISO-NE transmission system, analyzing whether it (1) meets
applicable reliability standards, (2) has adequate transfer capability to support local,
regional, and interregional reliability, (3) supports the efficient operation of the wholesale
electric markets, and (4) is sufficient to integrate new resources and loads on an
aggregate or regional basis, and otherwise examining various aspects of its performance
and capability. 538 ISO-NE will report the results of each needs assessment to the
Planning Advisory Committee and post them to its website. Each needs assessment will
identify high-level functional requirements and characteristics for regulated transmission
solutions and market responses that can meet the needs described in the assessment. 539
ISO-NE will then issue a public notice with respect to each needs assessment for which a
Phase One Proposals will be accepted, indicating that Qualified Sponsors may submit
such proposals to address the identified needs. 540
298. For Reliability Transmission Upgrades or Market Efficiency Transmission
Upgrades proposed by Qualified Sponsors, if the sole Phase One Proposal in response to
a given needs assessment has been submitted by a transmission owner(s) proposing a
project that would be located within or connected to its existing electric system, ISO-NE
will, pursuant to section 4.2(b)-(e) of Attachment K of its OATT, rely on its existing
process for evaluating and developing regulated transmission solutions. First, ISO-NE, in
coordination with the transmission owner who submitted the Phase One Proposal and
537

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 328; Order No. 1000-A,
139 FERC ¶ 61,132 at P 267.
538

ISO-NE, OATT, Attachment K, § 4.1 (Regional System Planning Process)
(Secondary Version).
539

Id. § 4.1(h) (Regional System Planning Process) (Secondary Version).

540

Id. § 4.3(a) (Regional System Planning Process) (Secondary Version).
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other interested or affected stakeholders, will evaluate whether the proposed transmission
solution meets the system needs identified in the Needs Assessment. Through this study,
ISO-NE will identify the most cost-effective and reliable solution to the identified needs,
which may differ from the transmission solution proposed by the transmission owner. 541
ISO-NE will provide notice of the initiation and scope, and report the results, of such a
study to the Planning Advisory Committee. 542 After receiving feedback from the
Planning Advisory Committee, ISO-NE will identify the preferred solution, inform the
appropriate transmission owners of such identification in writing, and include the
preferred solution (with an overview of why the solution is preferred) in the regional
system plan and/or Regional System Plan Project List. 543
299. If more than one Phase One Proposal is submitted in response to ISO-NE’s public
notice, ISO-NE reviews the Phase One Proposals to determine whether: (i) the proposed
solution provides sufficient data under the information requirements discussed below;
(ii) appears to satisfy the needs described in the needs assessment; (iii) is technically
practicable and indicates possession of, or an approach to acquiring, the necessary rightsof-way, property and facilities that will make the proposal reasonably feasible in the
required timeframe; and (iv) whether the project is eligible to be constructed only by the
Participating Transmission Owner under Schedule 3.09(a) of the TOA because the
project is an upgrade to existing facilities or not eligible for regional cost allocation. 544
ISO-NE will then post on its website, and provide the Planning Advisory Committee
with, a listing of the Phase One Proposals that include all of the information required
pursuant to the Filing Parties’ proposed information requirements. ISO-NE will then
solicit stakeholder input on the list of Phase One Proposals, as well as the proposals
themselves, through a Planning Advisory Committee meeting. With this input, ISO-NE
may exclude Phase One Proposal projects from consideration in Phase Two based on a
determination that the project is not competitive with other projects that have been
submitted in terms of cost, electrical performance, future system expandability, or
feasibility. 545

541

Id. § 4.2(b) (Regional System Planning Process) (Secondary Version).

542

Id. § 4.2(c) & (e) (Regional System Planning Process) (Secondary Version).

543

Id. § 4.2(e) (Regional System Planning Process) (Secondary Version).

544

Id. § 4.3(d) (Regional System Planning Process) (Secondary Version).

545

Id. § 4.3(f) (Regional System Planning Process) (Secondary Version).
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300. In Phase Two, ISO-NE would work with transmission developers of listed projects
and with affected transmission owners to evaluate and further develop the listed projects
to create a Phase Two Solution for each needs assessment. From all of the Phase Two
Solutions, ISO-NE “will identify the project that offers the best combination of electrical
performance, cost, future system expandability and feasibility to meet the need in the
required timeframe as the preliminary preferred Phase Two Solution.” 546 Thereafter,
ISO-NE will report the preliminary preferred Phase Two Solution, together with
explanatory materials, to the Planning Advisory Committee for stakeholder input. 547
Pursuant to section 4.3(i), ISO-NE would, after receiving input from the Planning
Advisory Committee, identify the preferred Phase Two Solution (with an overview of
why the solution is preferred) by a posting on its website. ISO-NE would notify the
pertinent Qualified Sponsor and include the project in the regional system plan and/or the
Regional System Plan Project List as a Reliability Transmission Upgrade or Market
Efficiency Transmission Upgrade, as appropriate. 548
301. With respect to evaluating the cost of a proposed project, the Filing Parties state
that the existing solutions study process, set forth in section 4.2 of Attachment K,
evaluates the overall cost (possibly including a net present value analysis and life cycle
analysis) and performance of the proposed set of viable alternatives to determine which
amongst them is the most appropriate and cost-effective solution. The Filing Parties state
that this cost analysis is done consistent with Attachment D to Planning Procedure
No. 4. 549 Specifically, proposed transmission solutions are compared at “a more detailed
level for cost, consistent with Attachment D to ISO Planning Procedure No. 4, and other
development factors.” 550 The Filing Parties do not propose to change these procedures.

546

Id. § 4.3(g), 4.3(i) (Regional System Planning Process) (Secondary Version).

547

Id. § 4.3(g) (Regional System Planning Process) (Secondary Version).

548

Id. § 4.3(i) (Regional System Planning Process) (Secondary Version).

549

Rourke Test. at 9-10. Attachment D to ISO Planning Procedure No. 4 provides
consistent cost engineering terms and definitions and a standardized approach to cost
estimating in the region. It is available at http://www.isone.com/rules_proceds/isone_plan/pp04_0/index.html.
550

Rourke Test. at 10.
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Public Policy Transmission Upgrades

302. The Filing Parties state that at NESCOE’s request, ISO-NE will initiate and
conduct a Public Policy Transmission Study to identify high level solutions to address
identified transmission needs driven by public policy requirements. The Filing Parties
explain that ISO-NE will determine the scope, parameters and assumptions of the Public
Policy Transmission Study with input from the Planning Advisory Committee and will
post the results of the Public Policy Transmission Study on ISO-NE’s website and hold a
meeting of the Planning Advisory Committee to solicit input on the scope of possible
transmission solutions which may be used as the basis for a competitive Stage One
solicitation. Within 90 days of receipt of the results of a Public Policy Transmission
Study or any follow-on study to evaluate possible transmission solutions, the Filing
Parties state that NESCOE may provide ISO-NE with a written list of one or more
options that the states are interested in exploring through the submission of Stage One
competitive project submissions, along with a non-binding matrix of key desirable
features of each such option.
303. In Stage One of the Filing Parties’ proposal, ISO-NE will invite submissions of
transmission proposals from Qualified Sponsors. The Filing Parties state that ISO-NE
will conduct a preliminary review and examine whether each proposal (i) provides
sufficient data of sufficient quality to satisfy the information requirements for Public
Policy Transmission Upgrades; (ii) appears to satisfy the NESCOE-identified needs
driven by public policy requirements; (iii) is technically practicable and indicates
possession of, or an approach to acquiring, the necessary rights-of-way, property and
facilities that will make the proposal reasonably feasible in the required timeframe; and
(iv) is eligible to be constructed only by an existing transmission owner in accordance
with Schedule 3.09(a) of the TOA because the proposed solution is an upgrade to existing
transmission owner facilities or because the costs of the proposed solution are not eligible
for regional cost allocation under the OATT and will be allocated only to the local
customers of a transmission owner. 551 The Filing Parties state that this last criterion is
necessary to ensure that the transmission project is eligible to be constructed by a
nonincumbent transmission developer. 552 The Filing Parties state that, within 120 days
after ISO-NE holds a Planning Advisory Committee meeting to receive input on the
Stage One Proposals that meet these required criteria, NESCOE may submit to ISO-NE a

551

ISO-NE, OATT, Attachment K, § 4A.5(c) (Secondary Version).

552

Filing Parties Transmittal at 54.
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list of projects that one or more of the states would like to have further developed in a
Stage Two study phase. 553
304. The Filing Parties indicate that, in Stage Two, ISO-NE will work with the
Qualified Sponsors of listed projects and with affected transmission owners to evaluate
and further develop the projects into Stage Two Solutions. ISO-NE will provide analysis
to the Planning Advisory Committee regarding the performance of each solution. ISONE will report the preliminary preferred Stage Two Solution(s) that NESCOE identifies,
along with ISO-NE’s view as to whether the preferred solution(s) also satisfies identified
reliability needs, to NESCOE and the Planning Advisory Committee and will seek
stakeholder input on these solutions. 554 Within 12 months from ISO-NE’s report
regarding the reliability benefits of any preliminary preferred solutions, the Filing Parties
state that either NESCOE or public utility regulators may provide a Public Policy
Transmittal to ISO-NE. 555 The Filing Parties explain that the Public Policy Transmittal
triggers ISO-NE to place the public policy project into the regional system plan as a
Public Policy Transmission Upgrade. 556
ii.

Protests/Comments

305. Arguing against approval of the Primary Version, LS Power maintains that the
Filing Parties’ proposal for the evaluation and selection of a transmission project for
purposes of cost allocation is a “less optimal” design because it was designed to
circumvent the requirements of Order No. 1000. 557 LS Power argues that the assertion
that ISO-NE’s existing process “ensures that all potential solutions will be openly
553

Filing Parties Transmittal at 55-56.

554

ISO-NE, OATT, Attachment K, § 4A.7 (Regional System Planning Process)
(Secondary Version).
555

The Public Policy Transmittal is a written document sent by NESCOE, or
jointly by all of the participating states’ utility regulatory authorities, to ISO-NE that
indicates which of the New England states support inclusion of a particular Public Policy
Transmission Upgrade in the Regional System Plan and provides each state’s final
decision concerning such proposed Public Policy Transmission Upgrade and associated
cost allocation as set forth in such state’s regulatory authority decisions that is to be
utilized for the project costs. ISO-NE, OATT, § I.2.2 (Definitions) (Secondary Version).
556

Filing Parties Transmittal at 56.

557

See LS Power Protest at 9.
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considered” is based on the faulty assumption that the existing transmission owners and
ISO-NE can come up with all potential solutions. However, LS Power states, in the
absence of competition, many ideas likely neither were, nor will be, submitted. 558
iii.

Answer

306. In its answer, ISO-NE states that requiring it to evaluate the various benefits of
a project to determine which planning process should apply is not required by Order
No. 1000 and is also unworkable. 559
iv.

Commission Determination

307. We find that the provisions in the Filing Parties’ filing dealing with the evaluation
of proposed Reliability Transmission Upgrades and Market Efficiency Transmission
Upgrades partially comply with the requirements of Order No. 1000. We find that the
provisions in the Filing Parties’ filing dealing with the evaluation of proposed Public
Policy Transmission Upgrades do not comply with the requirements of Order No. 1000.
Accordingly, we direct the Filing Parties to submit, within 120 days of the date of
issuance of this order, a further compliance filing, as discussed below.
(a)

Evaluation of Reliability Transmission
Upgrades and Market Efficiency
Transmission Upgrades

308. The Filing Parties’ propose that if the sole Phase One Proposal for a Reliability
Transmission Upgrade and Market Efficiency Transmission Upgrade in response to a
given needs assessment has been submitted by a transmission owner(s) proposing a
project that would be located within or connected to its existing electric system, ISO-NE
will, pursuant to section 4.2(b)-(e) of Attachment K of its OATT, rely on its existing
process for evaluating and developing regulated transmission solutions. 560 Under its
existing process, ISO-NE will conduct solutions studies that “may identify the most costeffective and reliable solutions” for addressing the needs identified in the needs

558

Id. at 12-13.

559

ISO-NE January 18, 2013 Answer at 67-68.

560

ISO Planning Procedure No. 4, available at http://www.isone.com/rules_proceds/isone_plan/pp04_0/index.html.
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assessment. 561 We find that this proposal, under which there will be no competitive
solutions process for such transmission upgrades, complies with the requirements of
Order No. 1000, subject to the compliance requirement set forth above that the Filing
Parties remove the language in section 4.2 referencing the “cost-effective and reliable”
standard and replace it with the standard set forth in section 4.3 (i.e., identifying the
solution “that offers the best combination of electrical performance, cost, future system
expandability, and feasibility to meet the need in the required time frame”) in a further
compliance filing to be submitted within 120 days of the date of issuance of this order. 562
Both incumbent transmission developers and nonincumbent transmission developers will
have had an opportunity to submit Phase One Proposals, and if only one proposal is
submitted, it is reasonable for ISO-NE to use its existing process for evaluating and
developing regulated transmission solutions. Through this process, ISO-NE “may
identify the most cost-effective and reliable solutions for addressing the needs identified
in the [n]eeds [a]ssessment to the identified needs.” 563
309. Moreover, under the Filing Parties’ proposed evaluation process, ISO-NE, in
coordination with the transmission owner who submitted the Phase One Proposal and
other interested or affected stakeholders, will evaluate whether the proposed transmission
solution meets the system needs identified in the needs assessment and identify
transmission projects to address the needs. 564 Moreover, ISO-NE will identify the
preferred solution after receiving feedback from the Planning Advisory Committee. 565
Thus, the Filing Parties’ proposal ensures transparency and provides the opportunity for
stakeholder coordination, as required by Order No. 1000. 566 When ISO-NE identifies the
preferred transmission solution, it will include that transmission solution, along with an
overview of why the transmission solution is preferred, in the regional system plan and/or
Regional System Plan Project List, 567 meeting Order No. 1000’s requirement that the
561

ISO-NE, OATT, Attachment K, § 4.2(b) (Regional System Planning Process)
(Secondary Version).
562

See supra P 66.
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ISO-NE, OATT, Attachment K, § 4.2(b) (Regional System Planning Process)
(Secondary Version).
564

Id. § 4.2(b) (Regional System Planning Process) (Secondary Version).
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Id. § 4.2(e) (Regional System Planning Process) (Secondary Version).
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Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 328; Order No. 1000-A,
139 FERC ¶ 61,132 at P 454.
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evaluation process must culminate in a determination that is sufficiently detailed for
stakeholders to understand why a particular transmission project was selected or not
selected in the regional transmission plan for purposes of cost allocation. 568
310. The Filing Parties proposed process to evaluate, when more than one Phase One
Proposal is submitted, Phase One Proposals for Reliability Transmission Upgrades and
Market Efficiency Transmission Upgrades and Phase Two Solutions complies with
certain requirements of Order No. 1000. First, the Filing Parties propose that under these
circumstances, the same evaluation process will apply to all Phase One Proposals and
Phase Two Solutions, respectively. We therefore find that the proposal complies with
Order No. 1000’s requirement that “the public utility transmission providers in a
transmission planning region must use the same process to evaluate a new transmission
facility proposed by a nonincumbent transmission developer as it does for a transmission
facility proposed by an incumbent transmission developer.” 569 Moreover, the Filing
Parties propose that ISO-NE will solicit stakeholder input in the Planning Advisory
Committee on both the list of Phase One Proposals and the proposals themselves, 570 as
well as on preliminary preferred Phase Two Solutions. 571 Thus, we find that the proposal
complies with Order No. 1000’s requirement that the evaluation process ensure
transparency and provide the opportunity for stakeholder coordination. 572
311. The Filing Parties propose that ISO-NE may exclude Phase One Proposal projects
from consideration in Phase Two based on a determination that the transmission project
is not competitive with other transmission projects that have been submitted in terms of

567

ISO-NE, OATT, Attachment K, § 4.2(e) (Regional System Planning Process)
(Secondary Version).
568

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 328; Order No. 1000-A,
139 FERC ¶ 61,132 at P 267.
569

Order No. 1000-A, 139 FERC ¶ 61,132 at P 454.
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ISO-NE, OATT, Attachment K, § 4.3(f) (Regional System Planning Process)
(Secondary Version).
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Id. § 4.3(g) (Regional System Planning Process) (Secondary Version).

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 328; Order No. 1000-A,
139 FERC ¶ 61,132 at P 454.

Docket Nos. ER13-193-000 and ER13-196-000

- 150 -

cost, electrical performance, future system expandability, or feasibility. 573 Similarly, the
Filing Parties propose that ISO-NE “will identify the project that offers the best
combination of electrical performance, cost, future system expandability and feasibility
to meet the need in the required timeframe as the preliminary preferred Phase Two
Solution.” 574 With regard to cost, we read ISO-NE’s filing as providing that ISO-NE
will conduct this analysis consistent with its existing practices for evaluating cost in the
solutions study process, thereby ensuring a standardized approach to cost estimation,
consistent with Order No. 1000’s requirement that “when cost estimates are part of the
selection criteria, the regional transmission planning process must scrutinize costs in
the same manner whether the transmission project is sponsored by an incumbent or
nonincumbent transmission developer.” 575 We find that these evaluation criteria comply
with Order No. 1000’s requirement to consider the “relative efficiency and costeffectiveness of [a proposed transmission] solution.” 576
312. Finally, the Filing Parties propose that ISO-NE will identify the preferred Phase
Two Solution (with an overview of why the solution is preferred) by a posting on its
website, 577 satisfying Order No. 1000’s requirement that the evaluation process must
culminate in a determination that is sufficiently detailed for stakeholders to understand
why a particular transmission project was selected or not selected in the regional
transmission plan for purposes of cost allocation. 578 However, the Filing Parties have not
met this requirement with respect to their proposal to exclude Phase One Proposals from
consideration in Phase Two based on a determination that the transmission project is not
competitive with other transmission projects that have been submitted in terms of cost,
electrical performance, future system expandability, or feasibility. While the Filing
Parties propose that ISO-NE will solicit stakeholder input on the list of Phase One
Proposals, as well as the proposals themselves, through a Planning Advisory Committee
573

ISO-NE, OATT, Attachment K, § 4.3(f) (Regional System Planning Process)
(Secondary Version).
574

Id. § 4.3(g), 4.3(i) (Regional System Planning Process) (Secondary Version).
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Order No. 1000-A, 139 FERC ¶ 61,132 at P 455.
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Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 331 n.307.
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ISO-NE, OATT, Attachment K, § 4.3(i) (Regional System Planning Process)
(Secondary Version).
578

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 328; Order No. 1000-A,
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meeting, the Filing Parties do not propose that ISO-NE make available information about
why a Phase One Proposal has been excluded from consideration in Phase Two such that
stakeholders can understand why that determination was made. Accordingly, we direct
the Filing Parties to submit a compliance filing within 120 days of the date of issuance of
this order that revises Phase One of the proposed evaluation process to culminate in a
determination that is sufficiently detailed for stakeholders to understand why a particular
Phase One Proposal was excluded from consideration in Phase Two.
(b)

Public Policy Transmission Upgrades

313. As we noted in Part IV.B.1.c and Part IV.B1.d.i.d.3 above, we find that the Filing
Parties’ proposed evaluation process for Public Policy Transmission Upgrades does not
comply with the requirements of Order No. 1000. The Filing Parties’ proposal provides
that ISO-NE will (1) will conduct a preliminary review and examine whether each
proposal (i) provides sufficient data of sufficient quality to satisfy the information
requirements for Public Policy Transmission Upgrades; (ii) appears to satisfy the
NESCOE-identified needs driven by public policy requirements; (iii) is technically
practicable and indicates possession of, or an approach to acquiring, the necessary rightsof-way, property and facilities that will make the proposal reasonably feasible in the
required timeframe; and (iv) is eligible to be constructed only by an existing transmission
owner in accordance with Schedule 3.09(a) of the TOA because the proposed solution is
an upgrade to existing transmission owner facilities or because the costs of the proposed
solution are not eligible for regional cost allocation under the OATT and will be allocated
only to the local customers of a transmission owner; 579 and (2) provide analysis to the
Planning Advisory Committee regarding the performance of each solution, along with
ISO-NE’s view as to whether the preferred solution(s) also satisfies identified reliability
needs. 580 However, Filing Parties also propose that NESCOE, not the public utility
transmission providers in the transmission planning region, will (1) determine which, if
any, high level solutions to identified transmission needs driven by public policy
requirements the states are interested in exploring through the submission of Stage One
Proposals, (2) identify which, if any, Stage One Proposal projects that one or more of the
states would like to have further developed in a Stage Two study phase, and (3) select a
Public Policy Transmission Upgrade in the regional transmission plan for purposes of
cost allocation when NESCOE, or the participating states’ utility regulatory authorities
jointly, submit a Public Policy Transmittal to ISO-NE.

579
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314. Given NESCOE’s role in the proposed evaluation process, the Filing Parties do
not explain how this process will provide transparency for stakeholders seeking to
understand and provide input in the evaluation of whether to select a proposed Public
Policy Transmission Upgrade in the regional transmission plan for purposes of cost
allocation that provides for stakeholder coordination or otherwise culminates in a
determination that is sufficiently detailed for stakeholders to understand why a particular
transmission project was selected or not selected. Moreover, as discussed above in Part
IV.B.1.d.i.d.3, the Filing Parties do not propose to evaluate transmission solutions to
identified transmission needs driven by public policy requirements to determine whether
they are the more efficient or cost-effective solutions, as required by Order No. 1000, but
instead propose to evaluate only those transmission solutions to identified transmission
needs driven by public policy requirements that NESCOE indicates it would like ISO-NE
to study further. Finally, as discussed above in Part IV.B.1.c and Part IV.B.1.d.i.d.4,
because the Filing Parties’ proposal provides that NESCOE, or all of the participating
states’ utility regulatory authorities jointly, will select Public Policy Transmission
Upgrades in the regional transmission plan for purposes of cost allocation, the Filing
Parties’ proposed evaluation process fails to comply with Order No. 1000’s requirement
that public utility transmission providers select more efficient or cost-effective
transmission solutions to address transmission needs driven by public policy
requirements in the regional transmission plan for purposes of cost allocation. 581
315. Accordingly, we direct the Filing Parties to submit, within 120 days of the date
of issuance of this order, a further compliance filing that amends the ISO-NE OATT to
describe a transparent and not unduly discriminatory process for evaluating whether to
select a proposed Public Policy Transmission Upgrade in the regional transmission plan
for purposes of cost allocation. 582 As required by Order No. 1000, this evaluation process
must ensure transparency and provide the opportunity for stakeholder coordination 583 and
must culminate in a determination that is sufficiently detailed for stakeholders to
understand why a particular transmission project was selected or not selected in the
regional transmission plan for purposes of cost allocation. 584 In addition, we reiterate that
581

See supra PP 67, 118-119.
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the process for evaluating whether to select a transmission facility in the regional
transmission plan for purposes of cost allocation must consider “the relative efficiency
and cost-effectiveness of [any proposed transmission] solution.” 585 As directed above in
Part IV.B.1.d.i.d, this process must evaluate at the regional level all identified potential
transmission solutions to transmission needs driven by public policy requirements, not
only those solutions that NESCOE indicates that it would like ISO-NE to study further, 586
and must provide for the public utility transmission providers in the ISO-NE transmission
planning region to select more efficient or cost-effective transmission solutions to address
transmission needs driven by public policy requirements in the regional transmission plan
for purposes of cost allocation. 587
e.

Reevaluation Process for Proposals for Selection in the
Regional Transmission Plan for Purposes of Cost
Allocation

316. Each public utility transmission provider must amend its OATT to describe the
circumstances and procedures under which public utility transmission providers in the
regional transmission planning process will reevaluate the regional transmission plan to
determine if delays in the development of a transmission facility selected in a regional
transmission plan for purposes of cost allocation require evaluation of alternative
transmission solutions, including those that the incumbent transmission provider
proposes, to ensure the incumbent transmission provider can meet its reliability needs or
service obligations. 588 If an evaluation of alternatives is needed, the regional
transmission planning process must allow the incumbent transmission provider to
propose solutions that it would implement within its retail distribution service territory or
footprint, and if that solution is a transmission facility, then the proposed transmission
facility should be evaluated for possible selection in the regional transmission plan for
purposes of cost allocation. 589
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Filing Parties’ Filing

317. The Filing Parties have existing processes in place for the reevaluation of the
regional transmission plan to determine if delays in the development of a transmission
facility selected in a regional transmission plan for purposes of cost allocation require
evaluation of other possible transmission solutions, including those that the Participating
Transmission Owner proposes, to ensure the Participating Transmission Owner can meet
its reliability needs or service obligations. 590 Specifically, section 3.1 of Attachment K
states:
[T]he ISO shall develop and maintain a [Regional System
Plan] Project List, a cumulative listing of proposed regulated
transmission solutions classified, to the extent known, as
Reliability Transmission Upgrades, 591 and Public Policy
Transmission Upgrades. The RSP shall also provide reasons
for any new regulated transmission solutions or Transmission
Upgrades included in the RSP Project List, any change in
status of a regulated transmission solution or Transmission
Upgrade in the RSP Project List, or any removal of regulated
transmission solutions or Transmission Upgrades from the
RSP Project List that are known as of that time.
318. The Filing Parties propose additional changes to accommodate Qualified
Sponsors. For Reliability Transmission Upgrades and Market Efficiency Transmission
Upgrades, once a Qualified Sponsor’s project is selected in Phase Two, it has 30 business
days to submit to ISO-NE (and update periodically) a milestone schedule indicating dates
by which applications for siting and other necessary approvals would be submitted. Once
siting and other approvals have been obtained, the Qualified Sponsor must provide to
ISO-NE, within 30 business days, a schedule of dates by which typical project
construction phases would be completed. The Filing Parties further state that if ISO-NE
finds, after consultation with the Qualified Sponsor, that the sponsor is failing to pursue
approvals or construction in a reasonably diligent fashion, or that the sponsor is unable to
proceed with the project due to forces beyond its reasonable control, ISO-NE will prepare

590
591

Id. PP 263, 329; Order No. 1000-A, 139 FERC ¶ 61,132 at P 477.

Reliability Transmission Upgrades are those upgrades necessary to ensure the
continued reliability of the New England Transmission System based on applicable
reliability standards. ISO-NE, OATT, Attachment K, § II.A (Secondary Version).
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a report including a proposed course of action. ISO-NE will then file its report with the
Commission. 592
319. Furthermore, the Filing Parties propose that transmission owners shall work with
ISO-NE to develop a backstop solution to the current or projected reliability needs.
Specifically, in the event that a Qualified Sponsor other than a Participating Transmission
Owner is designated by ISO-NE to construct a New Transmission Facility, in accordance
with Attachment K to the ISO-NE OATT, but that Qualified Sponsor is unable to
complete a reliability or economic efficiency project on a timely basis, “each PTO will
retain an obligation to provide a backstop solution.” The Filing Parties further propose
that “[t]o the extent a [Qualified Sponsor] abandons a proposed project selected . . . to
address current or projected reliability needs on the existing electric system of one of
more PTO(s), the affected PTOs shall work with the ISO in accordance with the terms of
this Agreement, to develop a backstop solution to the current or projected reliability
needs and, to the extent required by Applicable Law, shall submit a mitigation plan to
NERC.” 593
320. For Public Policy Transmission Upgrades, once a Qualified Sponsor’s project is
approved by the participating states through NESCOE to be included as a Stage Two
Solution, it has 30 business days to submit to ISO-NE (and update periodically) a
milestone schedule indicating dates by which applications for siting and other necessary
approvals would be submitted. Once siting and other approvals have been obtained, the
Qualified Sponsor must provide to ISO-NE, within 30 business days, a schedule of dates
by which typical project construction phases would be completed. The Filing Parties
further state that if ISO-NE finds, after consultation with the Qualified Sponsor, that the
sponsor is failing to pursue approvals or construction in a reasonably diligent fashion, or
that the sponsor is unable to proceed with the project due to forces beyond its reasonable
control, ISO-NE will prepare a report including a proposed course of action. ISO-NE
will then file its report with the Commission. 594
ii.
321.

Protests/Comments

No party filed a protest or comment on this issue.
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Commission Determination

322. We find that the provisions in the Filing Parties’ filing dealing with the
reevaluation of proposed transmission projects partially comply with the requirements
of Order No. 1000. If an evaluation of alternatives is needed, the regional transmission
planning process must allow the Participating Transmission Owner to propose solutions
that it would implement within its retail distribution service territory or footprint, and if
that solution is a transmission facility, then the proposed transmission facility should be
evaluated for possible selection in the regional transmission plan for purposes of cost
allocation. 595 ISO-NE meets this requirement because in the event that the Qualified
Sponsor who has been designated by ISO-NE to construct such facilities cannot complete
them on a timely basis, the Participating Transmission Owners have an obligation to
work with ISO-NE and develop a backstop solution. In addition, we note that section
4A.9(b) and section 4.3(j) of Attachment K describes the criteria that ISO-NE will use to
assess the continued viability of projects, including status of final permits, and
construction phases. 596 However, the proposed OATT revisions do not provide for
evaluation of other alternatives. Thus, it is unclear whether ISO-NE will rely on the
transmission project prepared by the Participating Transmission Owner, or whether ISONE may pursue other options, such as retaining the transmission project or considering
alternative solutions. Accordingly, we direct the Filing Parties to file, within 120 days of
the date of this order, OATT revisions that clarify the options that ISO-NE will pursue
when a transmission project selected in the regional transmission plan for purposes of
cost allocation is delayed.
323. Additionally, the Filing Parties are proposing to revise Schedule 3.09(a), § 1.1
(a)(i) of the TOA. Under the existing language in this section of the TOA, each
transmission owner has the obligation to own and construct new transmission facilities
designated in the system plan as necessary and appropriate for system reliability or
economic efficiency. The Filing Parties propose to revise this language to provide that, if
a Qualified Sponsor other than that transmission owner has been designated by ISO-NE
to construct a new transmission facility, the obligation does not attach to the transmission
owner unless the Qualified Sponsor is unable to complete such project on a timely
basis. 597 We accept this proposed revision to the TOA. As an initial matter, the existing
language in the TOA already obligates transmission owners to construct certain non595
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reliability projects in some instances. The Filing Parties’ proposed revisions reflect the
fact that, consistent with the changes to the regional transmission planning process in
compliance with Order No. 1000, Qualified Sponsors may be designated by ISO-NE to
build such projects. Under the existing language in the TOA, the Participating
Transmission Owner will retain the obligation to build those projects if the designated
Qualified Sponsor cannot do so. In Order No. 1000, the Commission recognized that
there may be circumstances when an incumbent transmission owner is called upon to
complete a transmission project that it did not sponsor or has an obligation to build a
transmission project that is selected in the regional transmission plan for purposes of cost
allocation but has not been sponsored by another transmission developer. 598
f.

Cost Allocation for Transmission Projects Selected in the
Regional Transmission Plan for Purposes of Cost
Allocation

324. Order No. 1000 requires each public utility transmission provider to participate in
a regional transmission planning process that provides that a nonincumbent transmission
developer has an opportunity comparable to that of an incumbent transmission developer
to allocate the cost of a transmission facility through a regional cost allocation method or
methods. 599 A nonincumbent transmission developer must have the same eligibility as an
incumbent transmission developer to use a regional cost allocation method or methods for
any sponsored transmission facility selected in the regional transmission plan for
purposes of cost allocation. 600 If a transmission project is selected in a regional
transmission plan for purposes of cost allocation, Order No. 1000 requires that the
transmission developer of that transmission facility (whether incumbent or
nonincumbent) must be able to rely on the relevant cost allocation method or methods
within the region should it move forward with its transmission project. 601
325. Order No. 1000 specifies that the regional transmission planning process could use
a non-discriminatory competitive bidding process as the mechanism to ensure that all
projects are eligible to be considered for selection in the regional transmission plan for
purposes of cost allocation. 602 A region may use or retain an existing mechanism that
598
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relies on a competitive solicitation to identify preferred solutions to regional transmission
needs, and such an existing process may require little or no modification to comply with
the framework adopted in Order No. 1000. 603 The regional transmission planning
process could allow the sponsor of a transmission project selected in the regional
transmission plan for purposes of cost allocation to use the regional cost allocation
method associated with the transmission project. 604 If it uses a sponsorship model, the
regional transmission planning process would also need to have a fair and not unduly
discriminatory mechanism to grant to an incumbent transmission provider or
nonincumbent transmission developer the right to use the regional cost allocation method
for unsponsored transmission facilities selected in the regional transmission plan for
purposes of cost allocation. 605
i.

Filing Parties’ Filing

326. With respect to Reliability Transmission Upgrades and Market Efficiency
Transmission Upgrades, the Filing Parties explain that, once ISO-NE selects the project
that offers the best combination of electric performance, cost, future system
expandability, and feasibility to meet the need in the required timeframe, it will notify the
pertinent Qualified Sponsor and include the project in the regional system plan and/or its
Project List, as appropriate. The Filing Parties further state that, because the costs for
these types of upgrades are allocated regionally, their proposal meets Order No. 1000’s
requirement that any nonincumbent transmission developer of a transmission facility
selected in the regional transmission plan have an opportunity comparable to that of an
incumbent transmission developer to allocate the cost of such transmission facility
through a regional cost allocation method or methods. 606 Similarly, if a Public Policy
Transmission Upgrade is included in the regional system plan, the project will be eligible
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to use the regional cost allocation method. 607 The Filing Parties state that the process
established in the Secondary Version does not envision “unsponsored projects.” 608
327. To govern the relationship between ISO-NE and a nonincumbent transmission
developer, as discussed above, the Filing Parties propose to enter into a NTDOA
following a nonincumbent transmission developer’s qualification as a Qualified Sponsor.
The Filing Parties state that any projects submitted by a nonincumbent transmission
developer that are ultimately included in the Regional System Plan Project List will be
added to Schedules 2.01(a) and (b) of the NTDOA, as appropriate. 609 The Filing Parties
additionally state that if a nonincumbent transmission developer wishes to file with the
Commission for recovery of proposal/solution costs pursuant to sections 4.3 or 4A of
Attachment K for rates to recover its costs of construction work in process, and for rates
to recover a transmission facility’s costs once placed in service, section 3.04 is included
in the NTDOA. Section 3.04 provides that opportunity (subject to coordination with
ISO-NE), and requires such rate filings to be made as a nonincumbent transmission
developer-specific schedule under ISO-NE OATT Schedule 13 or 14, as applicable. 610
607

Id. at 56. As discussed further below, we are directing the Filing Parties to
submit a regional cost allocation method for Public Policy Transmission Upgrades that
complies with the cost allocation principles of Order No. 1000.
608

Id. at 67-68 n.194.

609

Id. at 60.

610

Id. at 60-61. The proposed NTDOA, Attachment O to TOA, section 3.04,

reads:
3.04 Application Authority.
(a) [Nonincumbent transmission developer] shall have the authority to
submit filings under Section 205 of the Federal Power Act to establish and to
revise (pursuant to [a Nonincumbent Transmission Developer] rate schedule filed
under Schedule 13 or 14, as applicable, of the ISO OATT):
(i) charges for costs permitted to be recovered under Sections 4.3
and 4A of Attachment K to the ISO OATT;
(ii) once its project is listed as “Proposed” in the [Regional System
Plan] Project List, charges for the costs of Commission-approved
construction work in process; and
(continued…)
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Once a nonincumbent transmission developer’s project is placed in service, the
nonincumbent transmission developer becomes a transmission owner, and the NTDOA
terminates. 611
ii.
328.

Protests

No party filed a protest or comment on this issue.
iii.

Commission Determination

329. We find that the provisions in the Filing Parties’ filing dealing with cost allocation
for nonincumbent sponsored projects partially comply with the requirements of Order
No. 1000. As required by Order No. 1000, the Secondary Version ensures that a
nonincumbent transmission developer has an opportunity to allocate the cost of a
transmission facility selected in the regional transmission plan through a regional cost
allocation method or methods. Specifically, as explained by the Filing Parties, any entity
may use the regional cost allocation method for Regional Transmission Upgrades, Market
Efficiency Transmission Upgrades, or Public Policy Transmission Upgrades that it has
proposed and that are included in the regional system plan. Additionally, the Filing
Parties have proposed to allow a nonincumbent transmission developer, through the
NTDOA, to begin recovering the costs of a transmission project, including construction
work in progress, prior to that project being placed in service. We find that, by allowing
nonincumbent transmission developers to use the regional cost allocation methods, the
Filing Parties’ proposal complies with Order No. 1000’s requirement that a
nonincumbent transmission developer must have “an opportunity comparable to that of
an incumbent transmission developer to allocate the cost of such transmission facility.” 612
330. With respect to Order No. 1000’s requirement that the regional transmission
planning process must also have a fair and not unduly discriminatory mechanism to grant
to an incumbent transmission owner or nonincumbent transmission developer the right to
(iii) once its project is listed as “Proposed” in the [Regional System
Plan] Project List, any rates, charges, terms or conditions for transmission
services that are based solely on the revenue requirements of the
Transmission Facilities (including Transmission Facilities leased to
[Nonincumbent Transmission Developer] or to which [Nonincumbent
Transmission Developer] has contractual entitlements).
611
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use the regional cost allocation method for unsponsored transmission facilities selected in
the regional transmission plan for purposes of cost allocation, 613 the Filing Parties state
that the proposed process does not envision unsponsored projects. However, as explained
by the Filing Parties, the Planning Advisory Committee provides an open forum in which
all stakeholders can review work performed by ISO-NE and the transmission owners and
“suggest additional work or a different direction.” 614 While the Filing Parties doubt that a
superior project would be proposed through this process, 615 it is possible that an entity
other than a Qualified Sponsor could, through this process, propose a new project that is
selected in the regional transmission plan for purposes of cost allocation, and that project
would be considered unsponsored. Accordingly, we direct the Filing Parties to submit,
within 120 days of the date of issuance of this order, a compliance filing that ensures that
there is a fair and not unduly discriminatory mechanism to grant a Participating
Transmission Owner or nonincumbent transmission developer the right to use the
regional cost allocation method for such projects.
3.

Cost Allocation

331. Order No. 1000 requires each public utility transmission provider to have in place
a method, or set of methods, for allocating the costs of new transmission facilities
selected in the regional transmission plan for purposes of cost allocation. 616 Each public
utility transmission provider must show on compliance that its regional cost allocation
method or methods are just and reasonable and not unduly discriminatory or preferential
by demonstrating that each method satisfies six regional cost allocation principles
described in Order No. 1000. 617 The Commission took a principles-based approach
because it recognized that regional differences may warrant distinctions in cost allocation
methods among transmission planning regions. 618 In addition, Order No. 1000 permits
participant funding, but not as a regional or interregional cost allocation method. 619
613
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332. If a public utility transmission provider is in an RTO or ISO, Order No. 1000
requires that the regional cost allocation method or methods be set forth in the RTO or
ISO OATT. In a non-RTO/ISO transmission planning region, each public utility
transmission provider located within the region must set forth in its OATT the same
language regarding the cost allocation method or methods that is used in its transmission
planning region. 620 Each public utility transmission provider must have a regional cost
allocation method for any transmission facility selected in a regional transmission plan
for purposes of cost allocation. 621
333. Regional Cost Allocation Principle 1 specifies that the cost of transmission
facilities must be allocated to those within the transmission planning region that benefit
from those facilities in a manner that is at least roughly commensurate with estimated
benefits. Cost allocation methods must clearly and definitively specify the benefits and
the class of beneficiaries. 622 In determining the beneficiaries of transmission facilities, a
regional transmission planning process may consider benefits including, but not limited
to, the extent to which transmission facilities, individually or in the aggregate, provide for
maintaining reliability and sharing reserves, production cost savings and congestion
relief, and/or meeting public policy requirements. 623 Regional Cost Allocation Principle
1 precludes an allocation where the benefits received are trivial in relation to the costs to
be borne. 624
334. Order No. 1000 does not prescribe a particular definition of “benefits” or
“beneficiaries.” 625 The Commission stated in Order No. 1000-A that while Order
No. 1000 does not define benefits and beneficiaries, it does require the public utility
transmission providers in each transmission planning region to be definite about benefits
and beneficiaries for purposes of their cost allocation methods. 626 In addition, for a
cost allocation method or methods to be accepted by the Commission as Order
620

Id. P 558.

621
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622
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No. 1000-compliant, they will have to specify clearly and definitively the benefits and
the class of beneficiaries. 627 A benefit used by public utility transmission providers in
a regional cost allocation method or methods must be an identifiable benefit, and the
transmission facility cost allocated must be roughly commensurate with that benefit. 628
Each regional transmission planning process must provide entities who will receive
regional or interregional cost allocation an understanding of the identified benefits on
which the cost allocation is based. 629 The public utility transmission providers in a
transmission planning region may propose a cost allocation method that considers the
benefits and costs of a group of new transmission facilities, although there is no
requirement to do so. 630
335. The regional transmission plan must include a clear cost allocation method or
methods that identify beneficiaries for each of the transmission facilities selected in a
regional transmission plan for purposes of cost allocation. 631 Order No. 1000-A stated
that public utility transmission providers in each transmission planning region, in
consultation with their stakeholders, may consider proposals to allocate costs directly
to generators as beneficiaries that could be subject to regional or interregional cost
allocation, but any such allocation must not be inconsistent with the generator
interconnection process under Order No. 2003. 632
336. Regional Cost Allocation Principle 2 specifies that those that receive no benefit
from transmission facilities, either at present or in a likely future scenario, must not be
involuntarily allocated any of the costs of those transmission facilities. 633 All cost
allocation methods must provide for allocation of the entire prudently incurred cost of a
transmission project to prevent stranded costs. 634 To the extent that public utility
627
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transmission providers propose a cost allocation method or methods that consider the
benefits and costs of a group of new transmission facilities and adequately support their
proposal, Regional Cost Allocation Principle 2 would not require a showing that every
individual transmission facility in the group of transmission facilities provides benefits
to every beneficiary allocated a share of costs of that group of transmission facilities. 635
337. The Commission clarified in Order No. 1000-A that public utility transmission
providers may rely on scenario analyses in the preparation of a regional transmission plan
and the selection of new transmission facilities in the regional transmission plan for
purposes of cost allocation. Regional Cost Allocation Principle 2 would be satisfied if a
project or group of projects is shown to have benefits in one or more of the transmission
planning scenarios identified by public utility transmission providers in their
Commission-approved Order No. 1000-compliant cost allocation methods. 636 The
Commission clarified in Order No. 1000-B that it did not intend to remove the “likely
future scenarios” concept from transmission planning and that likely future scenarios
can be an important factor in public utility transmission providers’ consideration of
transmission projects and in the identification of beneficiaries consistent with the cost
causation principle. 637
338. Regional Cost Allocation Principle 3 specifies that if a benefit to cost threshold is
used to determine which transmission facilities have sufficient net benefits to be selected
in a regional transmission plan for the purpose of cost allocation, the threshold must not
be so high that transmission facilities with significant positive net benefits are excluded
from cost allocation. Public utility transmission providers may choose to use such a
threshold to account for uncertainty in the calculation of benefits and costs. If adopted,
such a threshold may not include a ratio of benefits to costs that exceeds 1.25 unless the
transmission planning region or public utility transmission provider justifies, and the
Commission approves, a higher ratio. 638
339. Regional Cost Allocation Principle 4 specifies that the allocation method for the
cost of a transmission facility selected in a regional transmission plan for purposes of cost
allocation must allocate costs solely within that transmission planning region unless
another entity outside the region or another transmission planning region voluntarily
635
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agrees to assume a portion of those costs. However, the transmission planning process
in the original region must identify consequences for other transmission planning regions,
such as upgrades that may be required in another region and, if the original region agrees
to bear costs associated with such upgrades, then the original region’s cost allocation
method or methods must include provisions for allocating the costs of the upgrades
among the beneficiaries in the original region. 639
340. Regional Cost Allocation Principle 5 specifies that the cost allocation method
and data requirements for determining benefits and identifying beneficiaries for a
transmission facility must be transparent with adequate documentation to allow a
stakeholder to determine how they were applied to a proposed transmission facility. 640
341. Regional Cost Allocation Principle 6 specifies that a transmission planning region
may choose to use a different cost allocation method for different types of transmission
facilities in the regional transmission plan, such as transmission facilities needed for
reliability, congestion relief, or to achieve public policy requirements. 641 If the public
utility transmission providers choose to have a different cost allocation method for each
type of transmission facility, there can be only one cost allocation method for each
type. 642 In addition, if public utility transmission providers choose to propose a different
cost allocation method or methods for different types of transmission facilities, each
method would have to be determined in advance for each type of facility. 643 A regional
cost allocation method for one type of regional transmission facility or for all regional
transmission facilities may include voting requirements for identified beneficiaries to
vote on proposed transmission facilities. 644 However, the public utility transmission
providers in a region may not designate a type of transmission facility that has no
regional cost allocation method applied to it. 645
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Id. P 657.
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Id. P 668.
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Cost Allocation Associated with Reliability Transmission
Upgrades and Market Efficiency Transmission Upgrades
i.

Filing Parties’ Filing
(a)

Cost Allocation For Reliability Transmission
Upgrades and Market Efficiency
Transmission Upgrades

342. The Filing Parties state that the current transmission cost allocation methodology
for Reliability Transmission Upgrades and Market Efficiency Transmission Upgrades is
set forth in Schedule 12 of the ISO-NE OATT. 646 Reliability Transmission Upgrades and
Market Efficiency Transmission Upgrades that are rated 115 kV or above and that meet
the non-voltage criteria for Pool Transmission Facilities are classified as Pool
Transmission Facilities. These facilities are generally considered regional transmission
facilities (Regional Benefit Upgrades). The costs of such facilities are allocated to
network transmission load across the entire ISO-NE region, based on load-ratio share. 647
343. Facilities that do not meet the criteria specified for Pool Transmission Facilities
are non-Pool Transmission Facilities, and are considered local transmission facilities
(Local Benefit Upgrades). Additionally, transmission facilities that meet the 115 kV
voltage criterion but that are needed to serve local load only, generator leads, and
transmission facilities that interconnect non-Pool Transmission Facilities to Pool
Transmission Facilities are excluded from the definition of Pool Transmission Facilities.
Further, under Schedules 12 and 12C, ISO-NE “localizes” costs for Regional Benefit
Upgrades to the extent they exceed the reasonable regional requirements for upgrades.
The costs of Local Benefit Upgrades are directly allocated to local beneficiaries. 648 The
Filing Parties state that the Commission has found that the existing tariff provisions met
the cost allocation principles of Order No. 890. 649
344. The Filing Parties also state that their filing complies with Order No. 1000’s
six Regional Cost Allocation Principles, as follows.

646

Filing Parties Transmittal at 42.

647

Transmission Owner Test. at 48-49.
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Filing Parties Transmittal at 42-43.
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Id. at 42 (citing 890 Compliance Order, 123 FERC ¶ 61,161 at P 90).
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345. With respect to Regional Cost Allocation Principle 1, the Filing Parties state that
the Commission has confirmed in its Order No. 890 compliance orders, and prior orders
cited therein, that the cost allocation method for Regional Benefit Upgrades allocates
costs in a manner that is commensurate with benefits. They state that the Pool
Transmission Facilities system has long been recognized as the “highway” benefitting
the entire region, and thus, the existing cost allocation complies with Regional Cost
Allocation Principle 1. 650
346. Regarding Regional Cost Allocation Principle 2, the Filing Parties state that
through the existing New England planning process, Regional Benefit Upgrades have
been identified as having region-wide benefits, and thus the associated cost allocation
conforms to Regional Cost Allocation Principle 2. They further state that the localized
cost process, described above, ensures that any Pool Transmission Facilities costs
designed primarily to have a local benefit are not allocated to all regional customers. 651
347. The Filing Parties state that the ISO-NE OATT conforms to Regional Cost
Allocation Principle 3 because the method applied in New England uses benefit to cost
analysis only in identifying Market Efficiency Transmission Upgrades. In that regard,
ISO-NE OATT Attachment N (at section II.B) states that proposed Market Efficiency
Transmission Upgrades “shall be identified by the ISO where the net present value of the
net reduction in total cost to supply the system load, as determined by the ISO, exceeds
the net present value of the carrying cost of the identified transmission upgrade.”
Accordingly, Filing Parties state that the benefit-cost ratio falls below the 1.25 ratio. 652
348. With respect to Regional Cost Allocation Principle 4, the Filing Parties state that
the ISO-NE OATT conforms to this principle, as there is no provision that allocates the
costs of projects built on the New England transmission system to other control areas. 653
349. The Filing Parties state that the ISO-NE OATT complies with the transparency
requirements set forth in Regional Cost Allocation Principle 5 and Regional Cost
Allocation Principle 6, as the cost allocation method for Reliability Transmission
Upgrades and Market Efficiency Transmission Upgrades contained in Section 5 of
Schedule 12 is self-explanatory. They further note that the means by which such
650

Id. at 44 (citing 890 Compliance Order, 123 FERC ¶ 61,161 at PP 84-91).
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upgrades are identified in the regional system planning process is described in detail in
Attachment N to the OATT. 654
(b)

Allocation and Recovery of Study Costs
Related to Reliability Transmission
Upgrades and Market Efficiency
Transmission Upgrades

350. With respect to Reliability Transmission Upgrades and Market Efficiency
Transmission Upgrades, pre-qualified entities may submit high-level project submissions
to address identified reliability or market efficiency needs (i.e., Phase One Proposals).
For identified reliability needs, Participating Transmission Owners would retain their
backstop planning obligation and would be required to submit Phase One Proposals. 655
The Participating Transmission Owners may recover the costs of preparing backstop
solutions in accordance with the mechanisms reflected in the OATT and the terms of the
TOA. 656
351. ISO-NE selects the best project relative to the Phase One Proposals to proceed to
Phase Two development. A nonincumbent transmission developer whose project is
selected to proceed to Phase Two may recover its prudently incurred costs associated
with developing a Phase Two Solution pursuant to proposed Schedule 14 of the ISO-NE
OATT. 657 Transmission Owners may recover such costs pursuant to rates and
appropriate financial arrangements set forth in the OATT. 658
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Id. at 45-46.
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Id. at 7.
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ISO-NE, OATT, Attachment K, § 4.3(a) (Secondary Version).
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Proposed Schedule 14 of the ISO-NE OATT, at § 2.1 in the Secondary Version,
reads: “[A] Non-Incumbent Transmission Developer shall submit a filing with the
Commission pursuant to § 205 of the Federal Power Act requesting approval of the actual
Phase Two Solution costs and the period of time over which the costs are to be
recovered.”
658

Filing Parties Transmittal at 70.
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Commission Determination

352. We find that the Filing Parties’ filing partially complies with the Regional Cost
Allocation Principles of Order No. 1000 with respect to the Filing Parties’ proposed
regional cost allocation method for Reliability Transmission Upgrades and Market
Efficiency Transmission Upgrades. While the Filing Parties’ regional cost allocation
method for such transmission facilities complies with Regional Cost Allocation
Principles 1, 2, 3, 5, and 6, we direct the Filing Parties to comply with the requirement of
Regional Cost Allocation Principle 4 that the regional transmission planning process
identify consequences of a transmission facility selected in the regional transmission plan
for purposes of cost allocation on other transmission planning regions. 659
(a)

Cost Allocation for Reliability Transmission
Upgrades and Market Efficiency
Transmission Upgrades

353. We find that ISO-NE’s existing cost allocation method for Regional Benefit
Upgrades (i.e., Reliability Transmission Upgrades and Market Efficiency Transmission
Upgrades that are rated 115 kV or above and that meet the non-voltage criteria to qualify
as Pool Transmission Facilities) partially complies with the Regional Cost Allocation
Principles of Order No. 1000.

659

Regional Cost Allocation Principle 4 requires:
The allocation method for the cost of a transmission facility
selected in a regional transmission plan must allocate costs
solely within that transmission planning region unless another
entity outside the region or another transmission planning
region voluntarily agrees to assume a portion of those costs.
However, the transmission planning process in the original
region must identify consequences for other transmission
planning regions, such as upgrades that may be required in
another region and, if there is an agreement for the original
region to bear costs associated with such upgrades, then the
original region’s cost allocation method or methods must
include provisions for allocating the costs of the upgrades
among the entities in the original region.

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 657.

Docket Nos. ER13-193-000 and ER13-196-000

- 170 -

354. As discussed above, only Reliability Transmission Upgrades and Market
Efficiency Transmission Upgrades that meet certain criteria (i.e., have a rating of 115 kV
or above and satisfy the non-voltage criteria to qualify as Pool Transmission Facilities)
are eligible for regional cost allocation under Schedule 12 as Regional Benefit Upgrades.
The costs of such upgrades are allocated to all load within the New England region on a
load-ratio share basis. When the Commission initially accepted ISO-NE’s cost allocation
method, it found that the criteria for classification as a Regional Benefit Upgrade “ensure
that only needed upgrades that provide a region-wide benefit will be paid for by regional
network service customers.” 660 In examining ISO-NE’s cost allocation method for
compliance with Order No. 1000, we find that the Regional Benefit Upgrade criteria
included in the ISO-NE OATT continue to distinguish between transmission projects that
provide benefits throughout the New England region and transmission projects that
provide only localized benefits. The New England grid continues to be highly integrated,
and a needed reliability or economic transmission facility on one part of New England’s
grid provides diffuse network benefits to other parts of the grid, both immediately and as
benefits change over time. We also note that the criteria for a Regional Benefit Upgrade
reflect ISO-NE’s regional system planning process; specifically, the regional system
planning process addresses the needs of the Pool Transmission Facilities, while the local
system planning process addresses the needs of the non-Pool Transmission Facilities. 661
Thus, we conclude that by allocating the costs of Regional Benefit Upgrades, which
provide benefits throughout the New England region, on a load-ratio share basis to all
load within the New England region, ISO-NE’s regional cost allocation method for
Regional Benefit Upgrades allocates the costs of such upgrades in a manner that is at
least roughly commensurate with the estimated benefits consistent with Regional Cost
Allocation Principle 1.
355. For the reasons discussed above, we find that ISO-NE’s cost allocation method for
Regional Benefit Upgrades also meets Regional Cost Allocation Principle 2. In order to
be eligible for regional cost allocation, a transmission facility must meet both voltage
criteria and the non-voltage criteria to qualify as a Pool Transmission Facilities; thus,
the cost allocation method ensures that the costs of transmission upgrades that are rated
115 kV or above but primarily serve local load are not allocated pursuant to the regional
cost allocation method. Further protecting entities from being allocated the costs of a
transmission facility from which they do not benefit, ISO-NE explains that, even if a
transmission facility is classified as a Regional Benefit Upgrade, ISO-NE locally
allocates costs that exceed the reasonable regional requirements for the facility. Thus,
660

New England Power Pool, 105 FERC ¶ 61,300, at P 26 (2003).
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ISO-NE’s regional cost allocation method reasonably ensures that those who receive no
benefit from transmission facilities, either in a present or in a likely future scenario, are
not involuntarily allocated any of the costs of those transmission facilities.
356. We also find that ISO-NE’s cost allocation method for Regional Benefit Upgrades
is consistent with Regional Cost Allocation Principle 3. ISO-NE does not use a benefit to
cost threshold for Reliability Transmission Upgrades; Market Efficiency Transmission
Upgrades are identified where the net present value of the benefit (the net reduction in
total costs to supply the system load) exceeds the net present value of the cost (the
carrying cost of the identified transmission upgrade). This is equivalent to a ratio of 1.0,
which is below the maximum threshold established by Order No. 1000.
357. With respect to Regional Cost Allocation Principle 4, the Filing Parties state that
ISO-NE’s cost allocation method for Regional Benefit Upgrades does not allocate the
costs of transmission facilities built on the New England transmission system to other
control areas. However, Regional Cost Allocation Principle 4 also requires that the
regional transmission planning process must identify consequences of a transmission
facility selected in the regional transmission plan for purposes of cost allocation on other
transmission planning regions, such as upgrades that may be required in another
region. 662 The Filing Parties do not address whether ISO-NE will identify the
consequences of such a facility for other transmission planning regions, as required by
Order No. 1000. 663 The Filing Parties also do not address whether the New England
region has agreed to bear the costs associated with any required upgrades in another
transmission planning region or, if so, how such costs will be allocated within the New
England region. Accordingly, we require Filing Parties to submit, within 120 days of the
issuance date of this order, a further compliance filing that revises the ISO-NE OATT to
provide for identification of the consequences of a transmission facility selected in the
regional transmission plan for purposes of cost allocation. The Filing Parties must also
address in the further compliance filing whether the New England region has agreed to
bear the costs associated with any required upgrades in another transmission planning
region and, if so, how such costs will be allocated under the ISO-NE regional cost
allocation method on other transmission planning regions.
358. With respect to Regional Cost Allocation Principle 5, we find that the ISO-NE
OATT contains sufficient detail to allow a stakeholder to reproduce the results of the cost
allocation method for Regional Benefit Upgrades. We further find that the Filing Parties’
662
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proposal satisfies Regional Cost Allocation Principle 6. We note that it is reasonable for
the Filing Parties to establish one cost allocation method for Reliability Transmission
Upgrades and Market Efficiency Transmission Upgrades, and a separate method for
Public Policy Transmission Upgrades, although they are not required to do so.
(b)

Allocation and Recovery of Study Costs
Related to Reliability Transmission
Upgrades and Market Efficiency
Transmission Upgrades

359. The Filing Parties propose that, for Reliability Transmission Upgrades and Market
Efficiency Transmission Upgrades, any transmission developer who proceeds to the
Phase Two process may recover its prudently incurred development costs. Transmission
developers will generally be responsible for Phase One development costs, although the
Participating Transmission Owner can recover any costs prudently incurred to develop a
reliability backstop project. We find the Filing Parties’ proposal to be just and reasonable
and compliant with Order No. 1000. In the case of Phase One Proposals to address
reliability needs, Participating Transmission Owners are not similarly situated to
nonincumbent transmission developers because, in order to maintain reliability, ISO-NE
requires that a Participating Transmission Owner develop a Phase One Proposal, while
nonincumbent transmission developers have the choice of whether or not to develop such
a proposal. Therefore, it is reasonable for a Participating Transmission Owner to recover
the costs of developing a Phase One Proposal when it is required to develop that proposal
under the ISO-NE OATT.
b.

Cost Allocation Associated with Public Policy
Transmission Upgrades
i.

Filing Parties’ Summary
(a)

Cost Allocation for Public Policy
Transmission Upgrades

360. As discussed above, the Filing Parties propose that some or all of the New
England states can request that a Public Policy Transmission Upgrade be included in the
regional system plan by submitting a written Public Policy Transmittal to ISO-NE, either
through their public utility regulating commissions or through NESCOE. That
transmittal must describe the project, the states that are supporting the project, and the
elected cost allocation treatment. 664
664

Filing Parties Transmittal at 56, 63.

Docket Nos. ER13-193-000 and ER13-196-000

- 173 -

361. A Public Policy Transmission Upgrade may utilize either an allocation specified
by the participating states, or a default cost allocation. The default cost allocation is
defined in the OATT to be the load-ratio share of the states supporting the project. The
Filing Parties assert that the default option provides a pre-set cost allocation that reflects
the relative use of the New England bulk electric system among the participating
states. 665
362. The Filing Parties also state that Public Policy Transmission Upgrades may be
fact-specific as to benefits, and that, alternatively, the process allows for the identification
of a project-specific cost allocation agreed to among the participating states. The Filing
Parties note that this option is available to the states today through their ability to
negotiate the cost allocation to be used for an elective project, which is subject to
Commission review and approval as a Commission-jurisdictional rate. Similarly, in the
case of a Public Policy Transmission Upgrade, an agreed-to cost allocation would be filed
by the applicable transmission owner(s), or by a Qualified Sponsor, with the Commission
for review and approval on a case-by-case basis. The Filing Parties state that, because
the public policy transmission planning process is based on voluntary actions by the
states, and no state is required to participate in a particular upgrade, the proposed cost
allocation mechanism by its nature avoids any involuntary allocation of costs to those
receiving no benefit under present or likely future scenarios, in compliance Order
No. 1000. 666
363. With respect to the costs of Local Public Policy Transmission Upgrades, the Filing
Parties note that such costs will be allocated in accordance with the existing cost
allocation method for all non-Pool Transmission Facilities as set forth in Schedule 21 to
the ISO-NE OATT. 667
(b)

Allocation and Recovery of Study Costs
Related to Public Policy Transmission
Upgrades

364. The Filing Parties note that the public policy transmission planning process begins
with a Public Policy Study conducted by ISO-NE. The Filing Parties state that this work
benefits the entire region by exploring costs and benefits of high-level project scenarios,

665

Id. at 64.
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Id. (citing Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 219).
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and thus, the cost of these initial studies will be allocated across the region as part of ISONE’s operating expenses. 668
365. The Filing Parties state that, for Public Policy Transmission Upgrades, Stage
One Proposal development costs will generally be the responsibility of transmission
developers. However, when NESCOE, a state, or a regulatory authority asks a
transmission owner or other Qualified Sponsor to submit a Stage One Proposal, the
proponent may recover its prudently incurred Stage One Proposal development costs
from the network load of the requesting state. To recover these costs, a nonincumbent
Qualified Sponsor will make a rate filing with the Commission under the proposed
Schedule 13. 669 If the Qualified Sponsor is a transmission owner in New England, it is
expected that such costs will be recovered through existing formula rates in the ISO-NE
OATT or through project-specific rate schedules where appropriate. 670
366. According to the Filing Parties, all Qualified Sponsors whose projects are listed by
NESCOE for inclusion in the Stage Two process shall be entitled to recover “pursuant to
rates and appropriate financial arrangements set forth in the OATT and, [as] applicable,
the TOA and NTDOA, all prudently incurred costs associated with developing a Stage
Two Solution.” 671 These costs are to be recovered from the states that communicate
through NESCOE their desire for a given project to move to the Stage Two Solutions
phase of the process. The Filing Parties state that if a state does not initially “opt-in” to
join another state or group of states in making this Stage Two request, but later decides to
participate as a sponsoring state for the project, the OATT provides that the study costs
will be reallocated by ISO-NE and the state that has opted in to support the project will
be charged its respective load-ratio share of the Qualified Sponsors’ development costs.
As with Stage One Proposal development costs, Qualified Sponsors that are not
transmission owners may recover such costs through the proposed Schedule 13, and
Qualified Sponsors that are existing transmission owners are expected to recover such
668

Id. at 62. The Filing Parties note that this proposal is similar to the treatment of
costs incurred through the economic study process.
669

Id.; see also ISO-NE, OATT, Schedule 13, § 2.1 (Secondary Version) (“[A]
Non-Incumbent Transmission Developer shall submit a filing with the Commission
pursuant to Section 205 of the Federal Power Act requesting approval of the actual Stage
One Proposal or Stage Two Solution costs and the period of time over which the costs are
to be recovered.”).
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costs through existing formula rates in ISO-NE OATT or through project-specific rate
schedules where appropriate. 672
367. Filing Parties state that NESCOE may request Qualified Sponsors to provide cost
estimates for Stage Two Solution development costs before NESCOE makes a
determination regarding which, if any, Stage One Proposals should move forward for
further development. Once it has provided an estimate, a Qualified Sponsor that is then
selected to further develop its project under Stage Two Solutions must provide a revised
estimate to ISO-NE and NESCOE if it expects that its costs will exceed its original cost
estimate by 25 percent. NESCOE may inform ISO-NE whether the sponsoring states
accept the revised estimate, and if they do not, then ISO-NE shall promptly advise the
project sponsor to stop work. The Qualified Sponsor shall be entitled to recover its
actual, prudent costs incurred up to that point. If NESCOE communicates that the
revised estimate is acceptable or makes no communication within the required timeframe,
then the Qualified Sponsor may continue work consistent with the revised estimate.
368. Additionally, Filing Parties state that, where a transmission owner is acting in its
planning entity role and supporting the RTO in the development of any upgrades or
modifications of existing transmission owner facilities to facilitate the development of a
project proposed by any other Qualified Sponsor, that transmission owner will be entitled
to recover its prudently incurred costs associated with that supporting activity. 673
ii.

Protests/Comments

369. In their protests and comments, parties primarily focus on the Filing Parties’
proposed cost allocation method for Public Policy Transmission Upgrades. For example,
while NEPOOL supports the Filing Parties’ proposal to allow each of the New England
states to opt into the selection and financial support of a proposed solution, NEPOOL
submitted an alternative proposal, which includes several modifications related to cost
allocation for Public Policy Transmission Upgrades. Specifically, NEPOOL proposal
provides that consumer-owned utilities be permitted to opt-out of cost responsibility for
each Public Policy Transmission Upgrade that is intended to address a public policy
requirement that is not applicable to such consumer-owned utility. For states that choose
to opt-in as a supporter of a Public Policy Transmission Upgrade at a later date, the
NEPOOL proposes that costs be allocated to that state in accordance with the cost

672

Id. at 63.

673

Id.
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allocation mechanism specified in the Public Policy Transmittal. 674 In addition, the
NEPOOL proposal provides that, if any portion of a Public Policy Transmission Upgrade
is determined to also meet a reliability need, the costs associated with that portion of the
upgrade shall be paid on the same basis as a Reliability Transmission Upgrade.
370. The NEPOOL proposal also requires Qualified Sponsors to provide ISO-NE,
NESCOE, and the supporting states, a revised estimate of the cost to complete the work,
if actual costs of a study reach 90 percent of the estimated costs. If one or more of the
supporting states do not accept the revised estimate, NESCOE shall either notify ISO-NE
that the Qualified Sponsor should stop work, or provide a revised cost allocation
mechanism for the states that continue to support the project. Further, the NEPOOL
proposal includes a provision that requires, at the request of NESCOE, transmission
owners to provide NESCOE with documentation supporting all costs the transmission
owner is seeking to recover related to a Public Policy Transmission Study. 675 Similarly,
if a Qualified Sponsor has been directed to submit a Stage One Proposal, and thus is
eligible to recover prudently incurred costs from the regional network load of the state(s)
that made the request, the NEPOOL proposal requires the transmission owner to provide
NESCOE with documentation that supports all costs for which recovery is being sought,
at the request of NESCOE or the state(s) that made the request directly. 676
371. With respect to projects that have been approved, the NEPOOL proposal states
that cost recovery for such projects shall be limited by the cost recovery mechanism
negotiated between the opting-in states and the applicable Qualified Sponsor. 677 Finally,
if an approved Public Policy Transmission Upgrade is removed from the Regional
System Plan Project List, the NEPOOL proposal would remove provisions that allow the
entity responsible for construction to recover a reasonable return on investment at
existing Commission-approved return on equity levels. 678
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NEPOOL Comments, Attachment 1 (NEPOOL Proposed Attachment K
Redlines), § 4A.9(c) (NEPOOL Proposed Attachment K).
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372. A number of parties support the NEPOOL proposal, highlighting various aspects
of the proposal that they support. 679 For example, NESCOE states that it supports the
Filing Parties’ proposed public policy process, with certain modifications proposed by
NEPOOL, because it (1) recognizes the states’ central role with respect to identifying the
public policies that ISO-NE would consider in the planning process; (2) acknowledges
that only the states will determine whether and how each state will ultimately satisfy their
respective state public policy objectives; and (3) allows each state to decide for itself
whether the benefits of a proposed project that prevails in a competitive process
outweighs the costs from the perspective of that state’s policies and ratepayers pursuant
to that state’s analysis of its laws and policies. NESCOE believes that the proposed
process is consistent with Order No. 1000 principles which provide that there shall be no
involuntary cost allocation associated with any project designed to advance public policy
objectives, particularly when those projects are, fundamentally, voluntary in nature. 680
Finally, NESCOE asserts that, should the Commission reject the proposed cost allocation
method, the states are likely to pursue processes other than Order No. 1000 regional
planning to consider means to advance state public policies. 681
373. Similarly, Southern New England States support the NEPOOL proposal, and in
particular, the central role of the states in the identification of public policy requirements,
potential transmission projects for inclusion in the regional system plan, and the method
for allocating the costs of those projects. According to Southern New England States, the
NEPOOL proposal ensures that any public policy-driven transmission projects in New
England will be those that the states agree provide sufficient benefits to consumers as to
merit the cost of development. Southern New England States assert that any
modifications or steps which minimize the role of the states may result in a public policy
mechanism that the states will avoid in favor of alternative processes already available to
the states to achieve their public policy objectives. 682
374. Southern New England States support allowing participating states a central role
in deciding how the costs of any selected transmission projects driven by public policy
679
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requirements are to be allocated before the default cost allocation method is employed
because public policy projects are not driven by just engineering or economic analyses,
but reflect the goals, aspirations, and concerns of the policymakers in the region.
Southern New England States argue that attainment of a public policy objective may
result in construction of resources and facilities that are more costly than facilities built
to address reliability or economic need; however, a state may determine that the benefits
to its ratepayers and citizens outweigh the costs, i.e., reduction in greenhouse gases.
Ultimately, Southern New England States believe that the decision as to whether a
particular public policy or a particular project driven by public policy requirements
advances a state’s interest in a manner that justifies the associated costs for its consumers
lies with the state. 683
375. Public Systems also support the NEPOOL proposal and states that it is particularly
interested in the provision that allows consumer-owned entities to determine whether
they wish to fund Public Policy Transmission Upgrades, asserting that there are several
reasons why the Commission should adopt this provision as just and reasonable. To
begin with, Public Systems assert that it would violate cost-causation principles to charge
consumer-owned entities for projects driven by public policy requirements that do not
apply to them under state or federal law. Public Systems explain that state and federal
law treats consumer-owned utilities differently from investor-owned utilities because
consumer-owned utilities are directly responsible to, and can be trusted to act voluntarily
in the best interests of, their retail ratepayers. Public Systems state that the Filing Parties
proposal is not explicit in allowing consumer-owned utilities to opt-out of Public Policy
Transmission Upgrades; thus, Public Systems support the NEPOOL proposal because it
explicitly allows consumer-owned utilities to opt-out of paying for such transmission
facilities instead of deferring the issue to future filings. 684
376. A number of parties also support the cost containment measures proposed in the
NEPOOL proposal. 685 NESCOE and Southern New England States assert that the states’
ability to control costs is critical, and this will determine whether one or more states use
the public policy process to bring projects to fruition.
377. Other parties request that the Commission reject portions of both the Filing
Parties’ proposal and the NEPOOL proposal, which allow for states to opt-out of cost
683
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allocation for Public Policy Transmission Upgrades. 686 The Maine Commission objects
to the fact that the determination of what, if any, public policy should be the subject of
regional transmission planning is left entirely to each state on an ad hoc basis. 687 The
Maine Commission asserts that the Filing Parties’ proposal to allow states to voluntarily
opt-in to specific Public Policy Transmission Upgrades is essentially participant
funding. 688 The Maine Commission states that this proposal does not meet the principles
of Order No. 1000 that require (1) costs to be roughly commensurate with benefits, and
(2) the cost allocation method for determining benefits and beneficiaries be transparent
with respect to regional transmission needs driven by public policy requirements. 689
Further, the Maine Commission argues that the proposed opt-in approach creates a free
rider problem. Specifically, the Maine Commission interprets Order No. 1000 to require
an objective and transparent cost allocation mechanism for a transmission project that
would satisfy public policy requirements: transmission developers would propose
transmission facilities in the regional transmission process and would receive due
consideration and study without creating a free rider problem where beneficiaries wait
for voluntary funding by others. 690
378. Joint Parties argue that the Filing Parties’ compliance filing lays out a largely
acceptable process for identifying public policy needs and planning transmission to meet
such needs. However, Joint Parties find the compliance filing’s lack of an approach for
allocating the costs associated with Public Policy Transmission Upgrades fails to meet
the standards of Order No. 1000 and diminishes the likelihood that any Public Policy
Transmission Upgrades that result from the proposed process will be built. 691 Joint
Parties assert that, by providing the states with the option to participate in a project and
incur its associated costs, the Filing Parties’ filing grants each state a form of veto power

686

See, e.g., Maine Commission Protest at 2, 4; Joint Parties Protest at 7-8; AWEA
Comments at 26.
687

Maine Commission Protest at 1-2, 6-7.

688

Id. at 7.

689

Id. at 4.

690

Id. at 8; see also Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 720.

691

Joint Parties Protest at 8-9.
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over individual projects that can prevent projects that are regionally beneficial and costeffective from being pursued in favor of the interests of an individual state. 692
379. Likewise, AWEA argues that the Filing Parties’ proposal fails to provide a clear
ex ante cost allocation methodology for transmission projects driven by public policy
requirements that will ensure more efficient and cost-effective transmission solutions are
identified and pursued. 693 AWEA states that Order No. 1000 requires that projects
proposed solely to address identified needs driven by public policy “must be eligible for
selection in a regional transmission plan for purposes of cost allocation and must not be
designated as a type of transmission facility for which the cost allocation method must
be determined only on a project-specific basis.” 694 Therefore, AWEA supports the
amendment included in the NEPOOL alternative proposal that would require
regionalization of any portion of a transmission upgrade for public policy requirements
that is also identified as meeting a system reliability need.
380. Additionally, LS Power supports a process by which Stage One development costs
are the responsibility of the transmission developer. LS Power argues that the Filing
Parties’ proposal that allows a transmission owner or other Qualified Sponsor to recover
prudently incurred Stage One Proposal costs from the network load of the requesting
state is inappropriate. 695 LS Power believes that a one-off payment provision, such as has
been proposed, should not be part of a federal tariff. Instead, payment should be arranged
between a state requesting the project and its preferred transmission developer that
proposes the project. LS Power states that developers should bear their own costs for
developing proposals; an entity that wants to collect payment from ratepayers, directly or
indirectly, should do so outside the Commission-approved regional cost allocation
process and work within their own jurisdictional framework. 696
iii.

Answers

381. The PTO Administrative Committee states that the transmission planning process
for public policy requirements included in their compliance filing was intended as a trial
692

Id. at 19.

693

AWEA Comments at 2-3.

694

Id. at 27 (citing Order No. 1000 FERC Stats. & Regs. ¶ 31,323 at P 690).

695

LS Power Protest at 23 (citing Filing Parties Transmittal at 62).

696

Id.
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effort to promote consensus with the New England States. The PTO Administrative
Committee believes the proposal to address transmission needs driven by public policy
within its compliance filing minimally meets the requirements of Order No. 1000, but the
PTO Administrative Committee encourages the Commission to give full consideration to
the concerns raised by the Maine Commission and others. The PTO Administrative
Committee is sympathetic to the concerns that the Filing Parties’ proposed public policy
planning process could (1) lead to an ad hoc state-by-state consideration of public policy
requirements rather than the truly regional transmission planning process envisioned by
Order No. 1000, which could then result in (2) free rider issues that arise with participant
funded cost allocation methods. The PTO Administrative Committee states that it is
prepared to work with the Maine Commission and other interested parties to enhance the
public policy transmission planning process in New England after the new process is
implemented. 697
382. The PTO Administrative Committee also argues that the other cost allocation
issues raised by commenters and protesters, such as giving consumer-owned transmission
customers a right to opt-out of bearing costs, and placing state regulators in the role of
deciding whether transmission costs can be recovered through tariff rates, are contrary to
the cost allocation requirements of Order No. 1000. 698 The PTO Administrative
Committee states that the opt-in/opt-out proposal is a form of participant funding that not
only creates a free rider problem, but is also prohibited by Order No. 1000. The PTO
Administrative Committee asserts that in the context of public policy transmission
planning, some states believe that it is within their jurisdiction to determine which
transmission costs can be passed through transmission rates under the ISO-NE OATT. 699
However, the PTO Administrative Committee notes that the Commission has exclusive
jurisdiction over all interstate transmission facilities, therefore, the Commission should
resist efforts to transfer control over the regional planning process from ISO-NE to the
states. 700
383. With respect to the added language in sections 4A.4 and 4A.6 of the NEPOOL
proposal that requires transmission developers to provide NESCOE with documentation
of the Stage One and Stage Two costs for which cost recovery is sought, the PTO
Administrative Committee argues that these provisions place NESCOE in the role of
697

PTO Administrative Committee Answer at 6-7, 43-44.

698

Id. at 45-47.

699

Id. at 51.

700

See id. (citing City of New Orleans v. FERC, 67 F.3d 947, 954 (1995)).
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transmission cost regulator. The PTO Administrative Committee also states that the
required information is already provided in informational filings mandated by New
England’s Commission-approved formula rates under the ISO-NE OATT. Therefore, the
PTO Administrative Committee states that there is no basis in Order No. 1000 or under
the FPA to compel a public utility to provide cost support to state regulators on
transmission costs beyond the requirements of the rate on file with the Commission. 701
384. In its January 18, 2013 answer, ISO-NE disagrees with the opt-out provision for
individual consumer-owned utilities included in the NEPOOL proposal. NEPOOL
argued that the municipal entities may not have the same public policy requirements as
the rest of a state. 702 ISO-NE states it supported exclusion of the consumer-owned optout provision for several reasons: (1) the customer decides that the policy does not apply
and has the power to opt-out; (2) the term “consumer-owned utilities” is vague (i.e.,
entities that are registered as individual network load customers often include municipal
systems, but municipals may be bundled with other customers and not separately
registered); and (3) municipal entities can in some cases constitute a significant portion of
a state’s network load, and their opting out would raise the amounts of a project to be
funded by remaining ratepayers. ISO-NE states that in the event that the default cost
allocation is not used, a state or states can explain to the Commission in the required rate
filing for a given project why a specific type of entity should be excluded from the
regional transmission rate for a specific project. 703
385. In response to AWEA’s protest, ISO-NE states that changes to the cost allocation
mechanism that propose to have Public Policy Transmission Upgrades funded in part as
reliability projects conflates two different processes and is not required by Order No.
1000. ISO-NE argues that AWEA’s argument conflates processes that are separate for a
reason: the public policy transmission planning process is by its nature, elective and may
not identify the most cost-effective means of solving a reliability issue. 704
386. ISO-NE also disagrees with LS Power’s comments regarding the Stage One
Proposal costs. ISO-NE states that this argument seems to reflect a misunderstanding of
the roles of an RTO versus that of state agencies. ISO-NE states that RTOs have
metering and settlement structures in place to recover costs from a given group, while
701

Id. at 52-53.

702

ISO-NE January 18, 2013 Answer at 65-66.

703

Id. at 66.

704

Id. at 66-67.
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state entities do not. Therefore, ISO-NE argues that the revision that states requesting
proposals pay the Qualified Sponsor from which the states request a project is neither
practical nor required and should be rejected. 705
387. NESCOE believes it would be inappropriate for the Commission to give weight
to the arguments expressed by AWEA and the Maine Commission that were provided
for the first time in their Commission-filed comments 706 since these entities provide
arguments outside of the regional stakeholder process during which such entities either
did not object or they did not offer alternatives to proposals discussed during regional
stakeholder processes. 707 NESCOE states the Maine Commission’s suggestion that the
proposed cost allocation method for Public Policy Transmission Upgrades has resulted in
a tariff arrangement-induced impasse in the region that Order No. 1000 seeks to address
is confounding. NESCOE notes the joint work being undertaken by the six New England
states irrespective of Order No. 1000 and the current ISO-NE OATT via the states’
agreement to implement coordinated competitive renewable power procurement. 708
388. NESCOE also states the Commission should reject arguments that provisions
granting New England states the ability to opt-in to Public Policy Transmission Upgrades
(1) would constitute participant funding, (2) will result in “free ridership,” (3) will give
states a “veto” over Public Policy Transmission Upgrades, or (4) are not fully transparent
or fully specified in the tariff.709 NESCOE states that the compliance filing, as modified
by the NEPOOL proposal, will result in a fully open and transparent process because
there will be opportunities for meaningful participation at the Planning Advisory
Committee stages, as well as the first and second stages of the public policy transmission
study process. NESCOE also argues that the decision to opt-in to a transmission project
designed to meet state public policy requirements will result in a fully noticed, public
process before each regulatory agency. 710

705

Id. at 71.

706

NESCOE is referring to the comments filed by AWEA and the Protest filed by
the Maine Commission. See NESCOE Answer at 5-8.
707

Id. at 7-8.
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Id. at 5 n.13.
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Id. at 9.
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Id. at 20-21.
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Commission Determination

389. We find that the Filing Parties’ proposed regional cost allocation method for
Public Policy Transmission Upgrades does not comply with the Regional Cost Allocation
Principles of Order No. 1000, although we find that the proposed cost allocation method
is an acceptable, complementary mechanism for allocating the costs of such transmission
facilities. Accordingly, as discussed further below, we direct Filing Parties to submit,
within 120 days of the date of issuance of this order, a further compliance filing
providing a cost allocation method for transmission facilities selected in the regional
transmission plan for purposes of cost allocation to address transmission needs driven by
public policy requirements that satisfies the Regional Cost Allocation Principles of Order
No. 1000.
(a)

Cost Allocation for Public Policy
Transmission Upgrades

390. Order No. 1000 requires public utility transmission providers in a transmission
planning region to consider transmission needs driven by public policy requirements.
However, Order No. 1000 allows public utility transmission providers to decide how to
implement this requirement, either through a separate transmission planning process that
leads to a separate class of transmission projects related to public policy requirements or
through a process that identifies and evaluates all transmission needs, whether driven by
public policy requirements, reliability criteria or economic considerations. 711 If the
public utility transmission providers in a transmission planning region propose a separate
category of transmission projects that resolve transmission needs driven by public policy
requirements that are selected in the regional transmission plan for purposes of cost
allocation, then the public utility transmission providers also must propose a method for
allocating the costs of those transmission projects that complies with the cost allocation
principles of Order No. 1000. 712 As discussed above, the Filing Parties propose to
consider transmission needs driven by public policy requirements through a planning
process that is separate from the process it uses to identify reliability and economic
needs, and accordingly, the Filing Parties have proposed a separate cost allocation

711
712

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 220.

Id. P 558 (“We require that a public utility transmission provider have in place
a method, or set of methods, for allocating the costs of new transmission facilities
selected in the regional transmission plan for purposes of cost allocation.”); see also id. P
560.
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method for transmission projects that resolve transmission needs driven by public policy
requirements. 713
391. We find that the Filing Parties’ proposed cost allocation method for Public Policy
Transmission Upgrades is not compliant with Order No. 1000 because it violates several
key principles. ISO-NE’s cost allocation proposal for Public Policy Transmission
Upgrades is akin to having participant funding as the regional cost allocation method, 714
as each state can unilaterally decide that it in fact does not benefit from a proposed
transmission project and “opt-out” of cost allocation for that project. Once one state
decides to opt-out, the remaining states must then agree to reallocate the costs that would
have been allocated to beneficiaries in the state that opted out. Additionally, because
states that may potentially receive benefits from a particular Public Policy Transmission
Upgrade can nonetheless opt-out of cost allocation for that project, certain beneficiaries
of a transmission project may not be allocated a portion of the costs of that project,
violating the requirement of Regional Cost Allocation Principle 1 that costs be allocated
in a manner that is at least roughly commensurate with estimated benefits.
392. Moreover, we agree with the Maine Commission’s arguments regarding the
creation of a free rider problem, and AWEA’s assertion that the Filing Parties’ filing
lacks a clearly defined ex ante cost allocation approach for Public Policy Transmission
Upgrades, such that the benefits of a proposed transmission project may not be identified
and understood in order to inform an appropriate allocation of the project’s costs. The
Commission has previously accepted cost allocation methods that allow parties to
negotiate cost assignments on a project-specific basis before applying a default
mechanism; 715 however, under the Filing Parties’ proposal, even the default cost
713

As discussed above, we are directing the Filing Parties to submit a compliance
filing that includes a public policy planning process in which ISO-NE selects the more
cost-effective or efficient transmission project to address a transmission need driven by
public policy requirements. To the extent that the Filing Parties choose to use a process
which does not separate reliability, economic and public policy planning, there would be
no need to have a separate cost allocation method for transmission projects that resolve
transmission needs driven by public policy requirements.
714

Order No. 1000 defines a participant funding approach to cost allocation as one
in which “the costs of a transmission facility are allocated only to those entities that
volunteer to bear those costs.” Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 486
n.375.
715

See, e.g., New York Indep. Sys. Operator, Inc., 143 FERC ¶ 61,059 (2013).
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allocation method is not an ex ante method because it permits states to opt-out of cost
allocation for a particular transmission project. Thus, the default cost allocation method
is not a transparent method with adequate documentation to allow a potential
transmission developer to determine how the method was applied to a proposed
transmission facility. This lack of transparency may create uncertainty for both
prospective transmission developers and stakeholders about how the costs of a proposed
transmission project will be allocated, violating Order No. 1000’s requirement that the
regional cost allocation method or set of methods must be an ex ante method developed
in advance of particular transmission facilities being proposed. 716
393. For the reasons discussed above, we cannot accept the Filing Parties’ proposed
cost allocation method for Public Policy Transmission Upgrades as an Order No. 1000compliant method. Therefore, we direct Filing Parties to submit a compliance filing,
within 120 days of the date of this order, which includes a cost allocation method for
Public Policy Transmission Upgrades that meets the regional cost allocation principles
of Order No. 1000. Nevertheless, we find that the proposed cost allocation method is
an acceptable, complementary option to an Order No. 1000 compliant cost allocation
method. Order No. 1000 did not prevent market participants from negotiating alternative
cost-sharing arrangements voluntarily and separately from the regional cost allocation
method or set of methods, including participant funding of transmission facilities not
selected in the regional transmission plan for purposes of cost allocation. Accordingly,
we will not direct the Filing Parties to remove the proposed cost allocation method from
the ISO-NE OATT when it submits an Order No. 1000-compliant cost allocation method
for Public Policy Transmission Upgrades, if the Filing Parties choose to retain it as an
optional cost-sharing arrangement.
394. Because the cost allocation method proposed by the Filing Parties is not an
acceptable Order No. 1000-compliant method, we will not address, at this time,
NEPOOL’s and Public Systems’ suggestions that consumer-owned utilities be permitted
to opt-out of the cost allocation for a Public Policy Transmission Upgrade from which
they receive no benefits. We note that, if states utilize the proposed project-specific
method, consumer-owned utilities may negotiate their cost assignments. On compliance,
we expect the Filing Parties to submit an Order No. 1000-compliant method. That filing
716

See, e.g., Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 499 (“We agree
with many commenters that the lack of a clear ex ante cost allocation methods that
identify beneficiaries of proposed regional and interregional transmission facilities may
be impairing the ability of public utility transmission providers to implement more
efficient or cost-effective transmission solutions identified during the transmission
planning process.”).
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must explain, among other things, how entities that receive no benefit from transmission
facilities, either at present or in a likely future scenario, must not be involuntarily
allocated any of the costs of those transmission facilities (Regional Cost Allocation
Principle 2).
395. We find that the Filing Parties’ proposal for a load-ratio share cost allocation
mechanism for states that opt-in to a project after the Stage One Proposal or Stage Two
Solutions stage is just and reasonable, if the Filing Parties choose to retain the cost
allocation mechanism as an optional cost-sharing arrangement. As the Filing Parties
explain, if a state does not initially “opt-in” to join another state or group of states in
making the stage two request, but later decides to participate as a sponsoring state for the
project, the OATT provides that the study costs will be reallocated by ISO-NE and the
state that has opted in to support the project will be charged its respective load-ratio share
of the Qualified Sponsors’ development costs. Further, we note that the Commission
found in Order No. 1000 that market participants may negotiate alternative cost sharing
arrangements. 717 Accordingly, ISO-NE market participants are free to pursue other costsharing arrangements outside of the ISO-NE OATT.
396. We disagree with commenters, and we will not require the Filing Parties, as
NEPOOL suggests, to submit on compliance a cost allocation method for Public Policy
Transmission Upgrades that accounts for reliability benefits. Order No. 1000 permitted
public utility transmission providers to consider transmission needs driven by public
policy requirements separately from transmission solutions addressing reliability needs or
economic considerations. 718 However, ISO-NE and its stakeholders may explore
enhancements to improve the regional transmission planning process.
397. Regarding the Filing Parties’ proposal for assigning the costs of Local Public
Policy Transmission Upgrades, we note that Order No. 1000 required public utility
transmission providers to amend their tariffs to add procedures for the consideration of
transmission needs driven by public policy requirements in their local planning processes,
but was silent on the issue of how public utility transmission providers should assign the
costs of local public policy projects. We find that adding provisions to address how the
costs of new local public policy projects would be assigned is integral to the Filing
Parties’ compliance filing and therefore appropriate to address in an Order No. 1000
compliance filing. The Filing Parties propose to allocate the costs of any Local Public
Policy Transmission Upgrades in accordance with ISO-NE’s existing cost allocation
717

Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 561.
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method for non-Pool Transmission Facilities. We find that this proposal reasonably
distinguishes between public policy projects that provide benefits throughout the New
England region and public policy projects that provide primarily localized benefits, and
accordingly, we accept the Filing Parties’ proposal.
(b)

Allocation and Recovery of Study Costs
Related to Public Policy Transmission
Upgrades

398. While the Commission declined to address cost recovery in Order No. 1000, the
Commission did note that, to the extent that cost recovery provisions are considered in
connection with a cost allocation method or methods for a regional transmission facility,
public utility transmission providers may include cost recovery in their compliance
filings. 719 Here, the Filing Parties provide for cost recovery for a Public Policy
Transmission Upgrade that has been included on the Regional System Plan Project List
at the request of NESCOE or the states, as well as cost recovery for the associated study
costs. While, as discussed above, we do not find the Filing Parties’ proposal to be
compliant with Order No. 1000, we are accepting it as an appropriate complementary
option, and we will accordingly analyze the proposed cost recovery provisions. With
respect to the cost recovery for approved public policy projects, we will not accept the
provisions set forth in the NEPOOL proposal that would limit cost recovery for approved
public policy projects to a mechanism negotiated between the opting-in states and the
applicable Qualified Sponsor. Rather, we find the cost recovery terms submitted by ISONE are just and reasonable. Additionally, the Filing Parties’ proposal does allow for
substantial involvement by the states by allowing them to receive cost estimates, and
agree to a cost allocation mechanism prior to bringing a policy-driven project to fruition.
399. We also accept the Filing Parties’ proposed language in section 4A.9(d) of
Attachment K allowing a Public Policy Transmission Upgrade that is removed from the
Regional System Plan Project List to be reimbursed for any costs prudently incurred in
the planning, designing, engineering, siting, permitting, procuring, and construction of
that Public Policy Transmission Upgrade, including Commission-approved Return on
Equity (ROE) levels, subject to the Commission’s policy on cost recovery for abandoned
plant. 720 We do not agree with NEPOOL’s proposed Attachment K that would remove
719

Id. P 616.

720

Commission policy on recovery of abandoned plant through a formula rate
mechanism requires that the utility demonstrate the costs were prudently-incurred, and
are not permitted to be passed through without initial Commission review of the
particular losses through a section 205 filing. See South Carolina Generating Co., Inc.,
(continued…)
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language from the OATT providing for discontinued projects to receive a reasonable
return on investment at the Commission-approved return on equity. 721 We find that the
proposal to recover project costs is just and reasonable, and similar to previouslyapproved language in section 3.6 of Attachment K. 722
400. With respect to study costs, the Filing Parties propose that transmission developers
will generally be responsible for Stage One Proposal development costs, with the caveat
that, if a transmission owner or Qualified Sponsor is requested to submit a Stage One
Proposal by NESCOE, a state, or a regulatory agency, that transmission developer may
recover its prudently incurred Stage One Proposal development costs from the network
load of the requesting state. Filing Parties also propose that any transmission developer
who proceeds to the Stage Two process may recover its development costs. We accept
the Filing Parties’ proposal. We find that it is appropriate that a transmission developer
who has been specifically requested to develop a solution be permitted to recover all
prudently incurred study costs. Moreover, we find that the Filing Parties’ proposal treats
nonincumbent transmission developers in a just and reasonable and not unduly
discriminatory manner by allowing them to recover all prudently incurred development
costs if a transmission project proceeds to Stage Two, as well as to recover Stage One

32 FERC ¶ 61,224 (1985); Trans-Allegheny Interstate Line Co. 119 FERC 61,219, at
P 55 (2007); Commonwealth Edison Co., 119 FERC ¶ 61,238 (2007); Am. Elec. Power
Serv. Corp., 120 FERC ¶ 61,205, at PP 35-37 (2007); Tall Grass Transmission, LLC and
Prairie Wind Transmission, LLC, 125 FERC ¶ 61,248 (2008); Promoting Transmission
Investment through Pricing Reform, Order No. 679, FERC Stats. & Regs. ¶ 31,222, at
P 166, order on reh’g, Order No. 679-A, FERC Stats. & Regs. ¶ 31,236 (2006), order on
reh’g, 119 FERC ¶ 61,062 (2007); Atlantic Grid Operations A LLC, 135 FERC ¶ 61,144,
at P 118 (2011).
721
722

See NEPOOL Proposed Attachment K, § 4A.9(d).

See ISO-NE, OATT, Attachment K, § 3.6(c) (“If a regulated transmission
solution or Transmission Upgrade is removed from the RSP Project List by the ISO, the
entity responsible for the construction of the regulated transmission solution or
Transmission Upgrade shall be reimbursed for any costs prudently incurred or prudently
committed to be incurred (plus a reasonable return on investment at existing
Commission-approved ROE levels) in connection with the planning, designing,
engineering, siting, permitting, procuring and other preparation for construction, and/or
construction of the regulated transmission solution or Transmission Upgrade proposed for
removal from the RSP Project List.”).
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Proposal development costs when directed to propose a transmission project by
NESCOE, a state, or regulatory agency.
401. We also accept the Filing Parties’ proposal that the costs of conducting a Public
Policy Study be allocated across the region as part of ISO-NE’s operating expenses. The
Filing Parties note that this is how ISO-NE treats costs incurred in its economic study
process. We note that, in Order No. 890, the Commission stated that the cost of a defined
number of high priority studies to address congestion and/or the integration of new
resources or loads would be recovered as part of the overall pro forma OATT cost of
service. 723 The Commission explained that this cost recovery mechanism is comparable
and nondiscriminatory because the transmission provider already has the ability to
include in its pro forma OATT rates the cost of service associated with studies performed
on behalf of its native load customers. 724
402. We will not accept the provisions set forth in the NEPOOL proposal that would
require the transmission owners to provide NESCOE with documentation supporting all
costs for which recovery is being sought, upon request of NESCOE or the states
requesting a particular transmission project. The public policy process proposed by the
Filing Parties already allows for participation by NESCOE and the states at numerous
points. For example, NESCOE and the states take a leading role in identifying public
policies that may drive the need for transmission projects and in determining which
transmission needs should be studied by ISO-NE. 725 For Stage Two Solutions, the Filing
Parties’ proposal already allows NESCOE to request an estimate of study costs from the
Qualified Sponsor, as well as requires the Qualified Sponsor to notify NESCOE and the
states if it expects actual costs to exceed expected costs by 25 percent. 726 Thus, we find
that the provisions set forth in the NEPOOL proposal are unnecessary.
403. Nor will we adopt the provisions included in the NEPOOL proposal that would
require a Qualified Sponsor to notify NESCOE and the states when the actual costs of a
study reach 90 percent of the estimated costs. We conclude that the Filing Parties’
723

Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 547.

724

Id. P 547 n.324.
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See, e.g., NEPOOL Proposed Attachment K, § 4A.1 (NESCOE Requests for
Public Policy Transmission Studies); id. § 4A.3 (Conduct of Public Policy Transmission
Studies; Stakeholder Input); id. § 4A.4 (Response to Follow-On Phase of Public Policy
Transmission Studies).
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See id. § 4A.5(f) (Stage Two Cost Estimate Requests).
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proposal, which requires the Qualified Sponsor to notify NESCOE and the states when
there is an expectation that actual study costs will exceed estimated study costs by
25 percent, is just and reasonable. Initial study cost estimates provided by the Qualified
Sponsor are precisely that—estimates. Unanticipated costs may arise as the Qualified
Sponsor conducts its study, and the Filing Parties’ proposal provides adequate flexibility
and transparency in accounting for such costs.
The Commission orders:
(A) Filing Parties’ compliance filing is hereby accepted, as modified, subject to
a further compliance filing, as discussed in the body of this order.
(B) Filing Parties are hereby directed to submit a further compliance filing,
within 120 days of the date of this order, as discussed in the body of this order.
By the Commission. Commissioner Moeller and Commissioner Clark are dissenting with
separate statements attached.
(SEAL)

Nathaniel J. Davis, Sr.,
Deputy Secretary.
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Appendices
Appendix A: Abbreviated Names of Intervenors
The following tables contain the abbreviated names of intervenors that are used in
the Order on PJM Parties’ Filings.
Intervenors
ISO-NE October 25, 2012 Filing
Docket Nos. ER13-193-000 and ER13-196-000
Abbreviation
AWEA

Intervenor(s)
American Wind Energy Association
and Renewable Energy New England,
Inc. 727

Belmont

Belmont Municipal Light Department

CT DEEP

Connecticut Department of Energy and
Environmental Protection

CT Consumer Counsel

Connecticut Office of Consumer
Counsel

CLF

Conservation Law Foundation

Eastern MA

Eastern Massachusetts ConsumerOwned Systems

Exelon

Exelon Corporation

Iberdrola

Iberdrola Renewables, LLC

Joint Movants

ENE, the National Consumer Law
Center, the Natural Resources Defense

727

Renewable Energy New England, Inc. requested to withdraw from the
proceeding on January 10, 2013.
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Council, and The Sustainable FERC
Project
LIPA

Long Island Power Authority

LS Power

LS Power Transmission, LLC and LS
Power Transmission Holdings, LLC

Maine Public Advocate

Maine Public Advocate Office

Maine Commission

Maine Public Utilities Commission

Public Systems

Massachusetts Municipal Wholesale
Electric Company and New Hampshire
Electric Cooperative, Inc.

Massachusetts Attorney General

Massachusetts Office of the Attorney
General

NRECA*

National Rural Electric Cooperative
Association

NEPOOL PC

New England Power Pool Participants
Committee

NESCOE

New England States Committee on
Electricity

New Hampshire Commission*

New Hampshire Public Utilities
Commission

New Hampshire Transmission

New Hampshire Transmission, LLC

New Hampshire Consumer Advocate

New Hampshire Consumer Advocate

NRG

NRG Companies

Poweroptions

Poweroptions Inc.

PSEG

PSEG Companies

Southern New England States

Department of Public Utilities of the
Commonwealth of Massachusetts, the
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Rhode Island Public Utilities
Commission and the Connecticut Public
Utilities Regulatory Authority
Transource Energy

Transource Energy, LLC

Vermont Commission*

Vermont Public Service Board

* late intervention
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Appendix B: Abbreviated Names of Initial Commenters
The following tables contain the abbreviated names of initial commenters that are
used in the Order on PJM Parties’ Filings.
Initial Commenters
ISO-NE October 25, 2012 Filing
Docket Nos. ER13-193-000 and ER13-196-000
Abbreviation
AWEA*

Commenter(s)
American Wind Energy Association
and Renewable Energy New England,
Inc.

Belmont

Belmont Municipal Light Department

Connecticut DEEP

Connecticut Department of Energy and
Environmental Protection

Eastern Massachusetts ConsumerOwned Systems+

Eastern Massachusetts ConsumerOwned Systems

Joint Movants+

ENE, the National Consumer Law
Center, the Natural Resources Defense
Council, and The Sustainable FERC
Project

Joint Parties

Conservation Law Foundation, Natural
Resource Defense Council, and the
Sustainable FERC Project

LS Power+ 728

LS Power Transmission, LLC and LS
Power Transmission Holdings, LLC

Maine Commission+

Maine Public Utilities Commission

728

11, 2012.

LS Power filed a supplemental protest on the Mobile-Sierra issue on December
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Massachusetts Attorney General+

Massachusetts Office of the Attorney
General

NEPOOL

New England Power Pool Participants
Committee 729

NESCOE+

New England States Committee on
Electricity

New Hampshire Transmission+

New Hampshire Transmission, LLC

PSEG

PSEG Companies

Public Systems+

Massachusetts Municipal Wholesale
Electric Company and New Hampshire
Electric Cooperative, Inc.

Southern New England States+

Department of Public Utilities of the
Commonwealth of Massachusetts, the
Rhode Island Public Utilities
Commission and the Connecticut Public
Utilities Regulatory Authority

* late comments
+ protests

729

The transmission owners who voted in favor of the filing are: Bangor HydroElectric Company; NSTAR Electric & Gas Corporation; Central Maine Power Company;
Maine Electric Power Corporation; New England Power Company d/b/a National Grid;
Northeast Utilities Service Company on behalf of its affiliates: The Connecticut Light
and Power Company, Western Massachusetts Electric Company, Public Service
Company of New Hampshire, Holyoke Power and Electric Company and Holyoke Water
Power Company; The United Illuminating Company; Vermont Electric Power Company,
Inc.; and Vermont Transco, LLC.
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Appendix C: Abbreviated Names of Reply Commenters
The following tables contain the abbreviated names of reply commenters that
are used in the Order on ISO-NE’s filings.
Reply Commenters
ISO-NE October 25, 2012 Filing
Docket Nos. ER13-193-000 and ER-13-196-000
Abbreviation

Commenters(s)

Joint Movants 730

ENE, the National Consumer Law
Center, the National Resources Defense
Council, and The Sustainable FERC
Project

ISO-NE 731

ISO-New England

NESCOE and Five New England
States 732

The New England States Committee on
Electricity, the Department of Public
Utilities of the Commonwealth of
Massachusetts, the Rhode Island Public
Utilities Commission, the Connecticut
Public Utilities Regulatory Authority,
the Commissioner of the Connecticut
Department of Energy and
Environmental Protection, the State of
New Hampshire Public Utilities
Commission, the Vermont Public
Service Board, and the Vermont Public
Service Department

730

ENE filed an answer on February 20, 2013.

731

ISO-NE filed answers on January 18, 2013 and March 7, 2013.

732

NESCOE and Five New England States filed an answer on January 8, 2013.
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New Hampshire Transmission 733

New Hampshire Transmission, LLC

PTO Administrative Committee

Participating Transmission Owners
Administrative Committee (the filing
was also submitted on behalf of Bangor
Hydro-Electric Company; Central
Maine Power Company; Maine Electric
Power Corporation; New England
Power Company d/b/a National Grid;
Northeast Utilities Service Company on
behalf of its affiliates: NSTAR Electric
Company, The Connecticut Light and
Power Company, Western
Massachusetts Electric Company, and
Public Service Company of New
Hampshire; the United Illuminating
Company; Vermont Electric Power
Company, Inc.; and Vermont Trans,
LLC. These PTOs are also referred to
in this filing as the New England
Transmission Owners (NETO))

733

New Hampshire Transmission filed an answer on February 9, 2013.
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FEDERAL ENERGY REGULATORY COMMISSION
ISO New England Inc.,
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ER13-196-000

Bangor Hydro-Electric Company; NSTAR Electric &
Gas Corporation; Central Maine Power Company;
Maine Electric Power Corporation; New England Power
Company d/b/a National Grid; Northeast Utilities
Service Company on behalf of its affiliates: The
Connecticut Light and Power Company, Western
Massachusetts Electric Company, Public Service
Company of New Hampshire, Holyoke Power and
Electric Company and Holyoke Water Power Company;
The United Illuminating Company; Vermont Electric
Power Company, Inc.; and Vermont Transco, LLC
(Issued May 16, 2013)
MOELLER, Commissioner, dissenting:
Every few years this Commission engages a new generic theory on how rates can
become more just and reasonable. Today we are implementing Order No. 1000, and a
theory that transmission plans will be better if the planners of the grid can compete for
the right to own the projects that they propose. While this theory should be encouraged,
we must respect that contracts are the underpinnings of every transaction in this industry,
and contracts require certainty in both the near and long term.
The majority acknowledges that in 2004 the Commission approved the Filing
Parties’ request to protect certain provisions of the Transmission Owners’ Agreement
under a Mobile-Sierra public interest finding. 1 However, the majority believes the
generic reasoning provided in Order No. 1000 is legally sufficient to make a public
interest finding in New England. Unlike the majority, I do not find that the continued
effectiveness of these provisions now harms the public interest to such a degree that
justifies invalidating them, nor do I find that the majority has made a particularized
showing of the manner in which the contract harms the public interest in this region. 2
While Order No. 1000’s goal to foster competition in transmission development is both
important and appreciated, protecting the sanctity of the contracts is even more
paramount.
1

ISO New England, Inc., 109 FERC ¶ 61,147 at P 78 (2004).

2

Texaco Inc. v. FERC, 148 F.3d 1091, 1097 (D.C. Cir. 1998).

-2Ultimately, like Commissioner Clark, I do not see how severe harm will result
from a failure to adopt theories underlying Order No. 1000, as ISO-NE offers just and
reasonable rates despite not having already adopted those theories. The failure to adopt
certain components of Order No. 1000 does not threaten the solvency of ISO-NE, and
consumers are not in danger of extraordinary rate increases. While the public interest
should protect these contractual arrangements, it sadly does not in this instance.
Accordingly, I respectfully dissent.

_________________________
Philip D. Moeller
Commissioner

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION
ISO New England Inc.,
Docket Nos.
Bangor Hydro-Electric Company; NSTAR Electric &
Gas Corporation; Central Maine Power Company;
Maine Electric Power Corporation; New England Power
Company d/b/a National Grid; Northeast Utilities
Service Company on behalf of its affiliates: The
Connecticut Light and Power Company, Western
Massachusetts Electric Company, Public Service
Company of New Hampshire, Holyoke Power and
Electric Company and Holyoke Water Power Company;
The United Illuminating Company; Vermont Electric
Power Company, Inc.; and Vermont Transco, LLC

ER13-193-000
ER13-196-000

(Issued May 16, 2013)
CLARK, Commissioner, dissenting:
In addition to those reasons more fully explained in my previous dissents, 1 I am
dissenting from this ISO-New England (ISO-NE) Order No. 1000 compliance filing
because of a new wrinkle not present in previous Order No. 1000 filings. Specifically, I
do not support the majority’s decision to overturn the Mobile-Sierra protection this
Commission specifically granted to certain provisions in the ISO-NE 2004 Transmission
Operating Agreement (TOA). 2
The issues raised are numerous, but suffice it to say I find the Commission’s
determination troubling in relation to the signals we are sending to the broader regulated
community regarding Mobile-Sierra. I have concerns with the Commission too easily
exercising its discretion to extend the public interest standard of review to non-contract
rates, terms, and conditions. 3 And yet, because the Commission chose to do just that
PJM Interconnection L.L.C., 142 FERC ¶ 61,214 (2013) (Clark, Comm’r,
dissenting); Midwest Indep. Transmission Sys. Operator, Inc., 142 FERC ¶ 61,215 (2013)
(Clark, Comm’r, dissenting).
1

2

ISO New England, Inc., 109 FERC ¶ 61,147, at P 78 (2004).

3

For further analysis, see the dissent and concurrences of Commissioner Norris in
Devon Power LLC, 134 FERC ¶ 61,208 (2011) (Norris, Comm’r, dissenting in part);
Carolina Gas Transmission Corp., 136 FERC ¶ 61,014 (2011) (Norris, Comm’r,
(continued…)
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when presented with the request in the 2004 TOA, it now finds itself in the untenable
position of having to stretch to find a public interest finding to revoke the previously
granted and protected provisions of the TOA.
To characterize it succinctly, I believe the Commission may have imprudently exercised
its discretionary powers to grant the heightened Mobile-Sierra protection in the case of
the TOA where it was clear that non-contract rates, terms and conditions were at issue.
Now it must demonstrate why revocation of that heightened protection is justified. This is
not easily done, and the Commission’s decision in this order may establish a precedent
whereby there are fluid and weak limiting principles by which Mobile-Sierra protection
will be both granted and withdrawn. This undercuts the regulatory certainty that has until
now been associated with Mobile-Sierra.
I am open to an analysis or argument that Rights of First Refusal provisions for economic
projects may inhibit competition and thus result in rates that are unjust and unreasonable
under the ordinary just and reasonable standard alone. However, there is a larger burden
associated with the public interest application of the just and reasonable standard of
review.
The Supreme Court has set a high bar for this Commission to meet, and in my mind if we
are to preserve the integrity of the Commission’s Mobile-Sierra analysis, we must
provide some evidence demonstrating real peril. Instead, the order today has reduced the
heightened Mobile-Sierra standard to little more than the ordinary just and reasonable
standard that was already used to support Order No. 1000. Where the Commission in
TAPS identified a quantifiable amount of harm – $200 billion or more in stranded costs
(that justified modifying contracts after Order No. 888), 4 here the Commission can only
opine on the theoretical benefit that may result from having additional participants in the
regional transmission planning process.
The arguments employed by the Commission in revoking the TOA Mobile-Sierra
protections are all worthy of debate in the context of public policy, but the Commission
lacks a more granular analysis or quantification of the “extraordinary circumstances

concurring); High Island Offshore Sys., LLC, 135 FERC ¶ 61,105 (2011) (Norris,
Comm’r, concurring); Petal Gas Storage, L.L.C., 135 FERC ¶ 61,152 (2011) (Norris,
Comm’r, concurring).
4

See Transmission Access Policy Study Group v. FERC, 225 F.3d 667, 711 (D.C.
Cir. 2000) (TAPS) (“FERC has produced such evidence” and “[t]he record contains
estimates of stranded costs amounting to $200 billion or more. See Stranded Cost NOPR,
¶ 32,507 at 32,866”).
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where the public will be severely harmed.” 5 (emphasis added) Without such analysis, I
am uncomfortable crossing the public interest threshold.
For these reasons, I respectfully dissent from this order.
_____________________________
Tony Clark
Commissioner

5

See Morgan Stanley Capital Grp., Inc., v. Pub. Util. Dist. No. 1 of Snohomish
Cnty., 554 U.S. 527, 550-51 (2008).

