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STATEMENT OF THE ISSUE 

 In the proceeding below, the Federal Energy Regulatory Commission 

(“FERC” or “Commission”) conditionally approved the application of Gulf South 

Pipeline Company (“Gulf South”) to construct and operate the Westlake Expansion 

Project.  The project adds a short pipeline lateral and new compressor and metering 

stations to Gulf South’s existing natural gas pipeline system, to serve a natural gas-

fueled power plant in Lake Charles, Louisiana. 
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The issue on appeal is whether the Commission appropriately set the 

pipeline’s initial “recourse” rates (i.e., cost-based rates that are available as an 

alternative to negotiated rates), consistent with precedent and Commission policy.  

STATUTES AND REGULATIONS 

 The pertinent statutory and regulatory provisions are contained in the 

Addendum to this Brief. 

STATEMENT OF FACTS 

I. Statutory And Regulatory Background 

A. Natural Gas Act 

The Natural Gas Act vests the Commission with jurisdiction over the 

transportation and wholesale sale of natural gas in interstate commerce.  Natural 

Gas Act sections 1(b) and (c), 15 U.S.C. §§ 717(b), (c); Myersville Citizens for a 

Rural Cmty., Inc. v. FERC, 783 F.3d 1301, 1307 (D.C. Cir. 2015).  The principal 

purpose of the Natural Gas Act is to “encourag[e] the orderly development of 

plentiful supplies of . . . natural gas at reasonable prices.”  Myersville, 783 F.3d at 

1307 (quoting NAACP v. FPC, 425 U.S. 662, 669-70 (1976)).   

Congress added the statutory provision at issue here, section 7, 15 U.S.C. 

§ 717f, to the Natural Gas Act in 1942.  FPC v. Hunt, 376 U.S. 515, 519-20 

(1964).  That provision requires a company to obtain a Natural Gas Act section 7 

certificate of “public convenience and necessity” from the Commission before 
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constructing or operating a facility that transports natural gas in interstate 

commerce.  Natural Gas Act section 7(c), 15 U.S.C. § 717f(c); Big Bend Conserv. 

Alliance v. FERC, 896 F.3d 418, 420 (D.C. Cir. 2018).  Natural Gas Act § 7(e), 

15 U.S.C. § 717f(e), requires the Commission to issue a certificate to any qualified 

applicant if it finds that the proposed construction and operation of the pipeline 

facility “is or will be required by the present or future public convenience and 

necessity.”   

The Natural Gas Act empowers the Commission to “attach to the issuance of 

the certificate . . . such reasonable terms and conditions as the public convenience 

and necessity may require.”  15 U.S.C. § 717f(e).  Under that authority, the 

Commission determines the initial rates a pipeline may charge for newly-

certificated service.  See Mo. Pub. Serv. Comm’n v. FERC, 783 F.3d 310, 313 

(D.C. Cir. 2015); Mo. Pub. Serv. Comm’n v. FERC, 337 F.3d 1066, 1068 (D.C. 

Cir. 2003).  The initial tariff rates set in section 7 certificate proceedings “offer a 

temporary mechanism to protect the public interest until the regular rate setting 

provisions of the [Natural Gas Act (sections 4 and 5, 15 U.S.C. §§ 717c, 717d)] 

come into play.”  Mo. Pub. Serv. Comm’n, 601 F.3d 581, 583 (D.C. Cir. 2010) 

(internal quotation marks omitted); see also City of Oberlin v. FERC, 2019 WL 

4229074 at *6-7 (D.C. Cir. Sept. 6, 2019).  Unlike rates set under Natural Gas Act 

sections 4 or 5, 15 U.S.C. §§ 717c, 717d (discussed immediately below), which 
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must be found to be “just and reasonable,” rates set under section 7 must simply be 

found to be in the “public interest.”  Mo. Pub. Serv. Comm’n, 337 F.3d at 1068 

(citing Atl. Ref. Co. v. Pub. Serv. Comm’n of N.Y., 360 U.S. 378, 391 (1959)).  The 

“‘public interest’ standard of [Natural Gas Act] § 7 is less exacting than the ‘just 

and reasonable’ requirement of § 4.”  Id. at 1070 (citing Atl. Refining, 360 U.S. at 

390-91).        

Natural Gas Act sections 4 and 5, 15 U.S.C. §§ 717c and 717d, come into 

play after certificated projects are already moving natural gas in interstate 

commerce.  Hunt, 376 U.S. at 525.  Under section 4, pipelines propose new rates 

and have the burden to show that those proposed rates are just and reasonable.  See, 

e.g., Transcon. Gas Pipe Line Corp. v. FERC, 518 F.3d 916, 918, 923 (D.C. Cir. 

2008).  Under Natural Gas Act section 5, the Commission, upon its own initiative 

or complaint by others, may change a pipeline’s existing rates if the proponent 

establishes that the pipeline’s existing rates are not just and reasonable and the new 

proposed rates are just and reasonable.  See, e.g., id. at 918, 920-21.  

B. Commission’s Certificate Policy Statement 

The Commission initially reviews a natural gas pipeline certificate 

application under criteria set out in its Certificate Policy Statement.1  See 

                                                           
1 Certification of New Interstate Natural Gas Pipeline Facilities, 88 FERC 
¶ 61,227 (1999) (“Certificate Policy Statement”), clarified, 90 FERC ¶ 61,128 
(“Policy Statement Clarification”), further clarified, 92 FERC ¶ 61,094 (2000).  
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Myersville, 83 F.3d at 1309.  The Certificate Policy Statement’s threshold 

requirement is that the applicant be prepared to financially support the project 

without subsidies from its existing customers.  Policy Statement, 88 FERC at 

61,745, 61,746.  Thus, the applicant must show that the project can “‘stand on its 

own financially’ through investment by the applicant and support from new 

customers subscribed to the expanded capacity through ‘preconstruction 

contracts.’”  Myersville, 783 F.3d at 1309 (quoting Policy Statement, 88 FERC at 

61,746; citing Policy Statement Clarification, 90 FERC at 61,392).  The 

Commission has determined, as a general matter, that the threshold requirement is 

satisfied if a pipeline proposes incremental rates for new facilities that are higher 

than its existing system rates.  E.g., Dominion Transmission, Inc., 155 FERC 

¶ 61,106 P 15 (2016); Transcon. Gas Pipe Line Corp., 98 FERC ¶ 61,155 (2002).   

C. Requirement That Shippers Have Flexible Access to Secondary 
Receipt and Delivery Points 

 
The Commission has long required that shippers have access to secondary 

receipt and delivery points in the zone for which they pay a reservation charge 

without having to pay an additional charge.  See Order No. 636 (FERC’s Open 

                                                           
The Commission has issued a Notice of Inquiry seeking information and 
stakeholder perspectives to help the Commission explore whether, and if so how, it 
should revise its approach under its currently effective Policy Statement.  
Certification of New Interstate Natural Gas Pipeline Facilities, 163 FERC 
¶ 61,042 (2018).   
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Access Rulemaking),2 and Transcon. Gas Pipe Line Corp., 73 FERC ¶ 61,361 at 

62,127 (1995), cited in Gulf South Pipeline Co., LP, 163 FERC ¶ 61,124 P 22 

(2018) (“Certificate Order”), JA 137, on reh’g, 166 FERC ¶ 61,089 PP 22-23 

(2019) (“Rehearing Order”), JA 203-04.   

D. Commission Policy For Setting Initial Recourse Rates And Gulf 
South’s 1998 And 2015 Rate Settlements 

 
Under longstanding Commission policy, in Natural Gas Act section 7 

certificate proceedings an existing pipeline’s initial recourse rate for new capacity 

must be designed using the most recent cost-of-service rate determinants 

(including rate of return and depreciation rates) established in a general Natural 

Gas Act section 4 rate case.  See, e.g., Wyo. Interstate Co., 119 FERC ¶ 61,251 at 

P 22 (2007); see also Fla. Gas Transmission Co., 132 FERC ¶ 61,040 at PP 10, 35 

& n.12 (2010) (approving section 7 rates based on cost determinants, including rate 

of return, set in 2004 rate settlement); Dominion Cove Point LNG, L.P., 115 FERC 

¶ 61,337 at PP 132, 139 & n.122 (2006) (approving rates based on cost 

determinants, including rate of return, set in 1998 rate settlement); Nw. Pipeline 

Corp., 98 FERC ¶ 61,352 at 62,499 (2002) (rejecting proposal to use cost 

                                                           
2 Pipeline Service Obligations and Revisions to Regulations Governing Self-
Implementing Transportation and Regulations of Natural Gas Pipelines After 
Partial Wellhead Decontrol, Order No. 636, FERC Stats. & Regs. ¶ 30,939, on 
reh’g, Order No. 636-A, FERC Stats. & Regs. ¶ 30,950 at 30,585, on reh’g, Order 
No. 636-B, 61 FERC ¶ 61,272 (1992), aff’d in part and remanded in part sub nom. 
United Distribution Cos. v. FERC, 88 F.3d 1105 (D.C. Cir. 1996). 



 

 7 

determinants (for cost of debt and return on equity) that differed from those 

approved in pipeline’s 1997 rate settlement); Algonquin Gas Transmission Co., 87 

FERC ¶ 61,262 at 61,990 (1999) (finding that pipeline “properly” used rate of 

return cost determinants approved in its last rate settlement).   

This includes “black box” settlements that set specific rate determinants.  

Generally, black box settlements have “no underlying agreement as to the 

appropriate level of any individual cost categories and there are no ‘working 

papers’ showing any agreed upon allocation of costs among the various cost-of-

service components.”  Tex. Gas Transmission Corp., 53 FERC ¶ 61,022 at 61,087 

(1990); see also Freeport-McMoRan Corp. v. FERC, 669 F.3d 302, 308 (D.C. Cir. 

2012) (upholding orders approving black box rate settlement).  But black box 

settlements can and sometimes do specify rate determinants.  See, e.g., E. Shore 

Nat. Gas Co., 138 FERC ¶ 61,050 at P 2 (2012) (approving settlement establishing 

rates on a “black box” basis but providing specified rate of return), cited in 

Transcon. Gas Pipe Line Co., LLC, 156 FERC ¶ 61,022 at P 25 n.30 (2016); see 

also Equitrans, L.P., 115 FERC ¶ 61,007 at P 9 (2006) (approving settlement in 

which “the overall cost of service . . . was derived on a ‘black box’ basis”); 

Equitrans, L.P., 117 FERC ¶ 61,184 at P 38 (2006) (requiring pipeline to use rate 

of return specified in settlement approved in 115 FERC ¶ 61,007).   
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Gulf South’s most recent rate of return was established in a 1998 contested 

rate settlement (“1998 Settlement”), which set an overall rate of return of 10.41 

percent on a pretax basis.  Koch Gateway Pipeline Co., 84 FERC ¶ 61,143 at 

61,771, reh’g denied, 85 FERC ¶ 61,426 (1998).   

In 2015, Gulf South entered into a rate settlement (“2015 Settlement”) with 

its customers, resolving nearly all issues in the first general section 4 rate case it 

filed in more than seventeen years.  Gulf S. Pipeline Co., 153 FERC ¶ 61,326 

(2015); see also Gulf S. Pipeline Co., 153 FERC ¶ 63,016 at P 3 (2015) 

(Certification of Uncontested Partial Offer of Settlement); Gulf S. Pipeline Co., 

156 FERC ¶ 61,172 (2016) (resolving issues (that are not relevant here) carved out 

of settlement).  The parties agreed to a black box settlement, but set forth specific 

depreciation rates for all of Gulf South’s on-shore transmission facilities, including 

the facilities in its Lake Charles zone.  See Gulf S. Pipeline, 153 FERC ¶ 61,326 at 

P 6.  The 2015 Settlement did not specify a rate of return.  The parties agreed that 

neither Gulf South nor any customer would make a rate filing under Natural Gas 

Act section 4 or 5 to revise Gulf South’s rates or terms to be effective before May 

1, 2023.  Id. P 8.  The 2015 Settlement was not contested by any party to the rate 

proceeding or by Commission staff, so in accordance with its rate settlement 

precedent, the Commission approved it as fair and reasonable and in the public 

interest.  Id. P 14.  
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II. The Westlake Expansion Project And Gulf South’s Proposed Rates 
 

In March 2017, Gulf South held an open season seeking parties interested in 

obtaining available existing or new Gulf South capacity in the Lake Charles, 

Louisiana area.  See R. 1, Certificate Application at 3, JA 22.  Entergy Louisiana, 

LLC (“Entergy Louisiana”) requested 200,000 dekatherms3 per day of new firm 

transportation capacity, as well as all of Gulf South’s available existing Lake 

Charles Zone firm transportation capacity (70,000 dekatherms per day).  Id. at 4, 

JA 23.  In July 2017, Gulf South submitted an application under Natural Gas Act 

section 7(c), 15 U.S.C. § 717f(c), for a certificate of public convenience and 

necessity to construct and operate the Westlake Expansion Project (“project”), 

which would allow it to provide up to 200,000 dekatherms per day of new firm 

transportation service to Entergy Louisiana’s proposed 980-megawatt natural gas-

fired Lake Charles Power Plant (“power plant”).  Certificate Application at 1, 

JA 20.   

The project involves the construction and operation of:  (1) a compressor 

station (the Westlake Compressor Station) located in Gulf South’s Lake Charles 

Zone; (2) a receipt point at an existing Lake Charles Zone facility site to receive 

                                                           
3 One dekatherm is roughly equivalent to 1,000 cubic feet of gas.  Consol. Gas 
Transmission Corp. v. FERC, 771 F.2d 1536, 1541 n.3 (D.C. Cir. 1985).  For 
perspective, 100,000 dekatherms/day fuels 500 megawatts of electric 
generation.  See, e.g., Rehearing Order P 2, JA 193-94.  
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gas from Entergy Louisiana’s existing Varibus pipeline; (3) a 0.3 mile, 16-inch 

diameter pipeline lateral from Gulf South’s existing Lake Charles Zone to Entergy 

Louisiana’s Lake Charles receipt point; and (4) a delivery point on the new lateral 

for the power plant.  See Certificate Application at 7, JA 26; Certificate Order 

PP 4, 21, JA 138, 143-44; Rehearing Order P 2, JA 193.  Gulf South stated that the 

primary purpose of the project is to provide 200,000 dekatherms per day of natural 

gas service to the power plant with natural gas supplied from existing Lake Charles 

Zone receipt points and the new Lake Charles Zone receipt point interconnection 

with the Varibus pipeline.  Certificate Application at 6-7, JA 25-26.    

Gulf South and Entergy Louisiana executed a binding precedent agreement 

for all of the project capacity for an initial 20-year term at a negotiated rate.  See 

Certificate Application at 4-5, JA 23-24; Certificate Order P 29, JA 147.  Gulf 

South stated that it would offer any available capacity on project facilities to other 

customers in accordance with its FERC Tariff.  Certificate Application at 9, JA 28.   

A map of the project facilities (in red) and Gulf South’s mainline (in blue) is 

shown on the next page: 
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Application Exh. F, JA 51, cited in Rehearing Order P 11 n.27, JA 198. 

Gulf South proposed incremental cost-of-service initial recourse rates for the 

new facilities:  one for primary firm capacity upstream of the Westlake 

Compressor Station and another for primary delivery points downstream of that 

Station.  Certificate Order P 16, JA 141; see Application at 9-12, JA 28-31; R. 27, 

Response to October 25, 2017 Data Request (“Nov. 2017 Response”), JA 102.  
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Gulf South designed the proposed downstream rates using a 10.81 percent rate of 

return and a 2.86 depreciation rate, calculating a 35-year service life for the 

facilities based on the 20-year contractual commitment for the Westlake Expansion 

Project.  Certificate Order P 17, JA 142; Nov. 2017 Response, JA 102.  Gulf 

South’s November 2017 Response offered an alternative rate calculation using a 

10.68 percent rate of return, which Gulf South said it derived from its 2016 

submission of financial and operational information the Commission requires from 

major interstate pipelines.  See Certificate Order P 18, JA 142; Nov. 2017 

Response, JA 103; cf. 18 C.F.R. § 260.1 (FERC Form No. 2 report requirements).  

On appeal, Gulf South states that it now challenges only the Commission’s 

rejection of the alternative 10.68 percent rate of return.  Br. 15 n.4. 

Gulf South further proposed that existing and project shippers be charged an 

additive, or “incremental plus,” rate for using existing Lake Charles Zone and 

project facilities.  See Certificate Application at 11, JA 30; Certificate Order PP 16, 

21-22, JA 141, 143-44.  Under the “incremental plus” rate, a customer using 

project and existing Lake Charles Zone facilities for a transaction would be 

charged both project facilities and existing facilities rates.  See Certificate 

Application at 11, JA 30; see also id. at 9, JA 28 (the proposed project incremental 

rate would apply to any customer using delivery points downstream of the 

Westlake Compressor Station).  Gulf South stated that its additive rate proposal 
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“ensures that the Project will have no impact on rates currently charged to Gulf 

South’s existing customers who do not utilize the Westlake Expansion Project 

facilities.”  Id. at 11, JA 30.   

III. The Commission’s Orders 

 The Commission approved Gulf South’s certificate application as consistent 

with the “public convenience and necessity” standard of the Natural Gas Act.  

Certificate Order P 15, JA 141.  But the Commission found that Gulf South’s 

“incremental plus” rate, and the cost-of-service determinants it used in designing 

its proposed rates, were unsupported and inconsistent with Commission precedent 

and policy.  Id. PP 16-24, JA 141-46; Rehearing Order PP 4-32, JA 194-209.   

 The Commission explained that it has allowed “incremental plus” rates for 

pipeline projects that are not integrated with the proponent pipeline’s existing 

facilities.  Certificate Order P 21, JA 143; Rehearing Order PP 10-12, JA 197-99.  

But here the project facilities are integrated with Gulf South’s existing Lake 

Charles Zone facilities:  project gas will enter Gulf South’s facilities via existing 

and new Lake Charles Zone receipt points, will be transported on existing Lake 

Charles Zone facilities, will be compressed at the project’s compressor station 

located in the existing Lake Charles Zone, and will then be transported on an 

existing Lake Charles Zone loop and delivered to the project’s 0.3-mile lateral for 

transport to the power plant.  Certificate Order P 21, JA 143-44; Rehearing Order 
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P 11, JA 197-98.  Since the project is divided by and relies on existing Lake 

Charles Zone facilities to effectuate service, the Commission found that it is 

integrated with those existing facilities and therefore that Gulf South cannot 

appropriately charge “incremental plus” rates.  Certificate Order PP 21-22, JA 143-

44; Rehearing Order PP 10-12, JA 197-99.   

The Commission also rejected Gulf South’s proposals to use an overall rate 

of return of 10.81 (or alternatively 10.68) percent and a depreciation rate of 2.86 

percent as cost determinants to develop its rates.  Certificate Order PP 23-25, 

JA 144-46; Rehearing Order PP 26-30, JA 205-09.  Longstanding Commission 

policy required Gulf South to use its last approved rate of return of 10.41 percent, 

rather than litigate a rate analysis in this Natural Gas Act section 7 certificate 

proceeding.  Certificate Order P 24, JA 146; Rehearing Order PP 26-29, JA 205-

08.  Likewise, because the project is integrated with existing Gulf South facilities, 

Commission policy required Gulf South to use the 1.32 percent depreciation rate 

established in its most recent general rate case.  Certificate Order P 23, JA 144-45; 

Rehearing Order P 30, JA 208-09.  

SUMMARY OF ARGUMENT 

 The Commission’s initial rate determinations in this natural gas pipeline 

certificate case were reasonable and consistent with precedent and Commission 

policy, and well within the Commission’s broad ratemaking authority.  
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“Incremental Plus” Rates 

 The Commission reasonably rejected Gulf South’s proposal to charge an 

“incremental plus” rate, which would require customers using existing Lake 

Charles Zone and project facilities for a transaction to pay both project and existing 

facilities rates.  Gulf South asserted that “incremental plus” rates were appropriate 

because project facilities are not integrated with existing Lake Charles Zone 

facilities.  But the Commission determined, based on substantial record evidence, 

that the project facilities are integrated, since the project is divided by and relies on 

existing Gulf South facilities to effectuate service.  Under a longstanding 

Commission rule, existing shippers with primary rights in a zone must have access 

to new integrated project facilities on a secondary basis, and new project shippers 

must have access to existing facilities within that zone on a secondary basis, 

without additional charge.  Allowing “incremental plus” rates in the circumstances 

here would have violated the Commission’s precedent and rule. 

 The Commission considered but found no merit to Gulf South’s claim that 

without “incremental plus” rates shippers would game the system by contracting 

for existing capacity and then attempting to obtain project capacity on a secondary 

basis.  As the Commission explained, it would be very risky and thus highly 

unlikely for shippers to count on project capacity being regularly and reliably 

available on a secondary basis.   
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 Cost-causation principles are satisfied here.  Cost-causation requires that 

rates to some degree reflect the costs caused by the customer who must pay them; 

rates need not precisely match cost-causation and responsibility.  The Commission 

reasonably found it appropriate that the project shipper pay the project costs since:  

the project will be constructed to meet the needs of the project shipper to transport 

natural gas to its power plant; the Commission’s Certificate Policy Statement 

requires that projects be financially supported without shifting project costs to 

existing shippers; and the Commission’s open access rule requires that shippers 

have secondary access, without additional charge, to other receipt and delivery 

points in the zone for which they pay a reservation charge.   

New Rate Zone 

 Gulf South challenges the Commission’s rejection of its alternative proposal 

that it be allowed to create a new rate zone for project facilities.  But Gulf South 

raised that alternative proposal for the first time in its petition for rehearing of the 

Certificate Order, and did not petition for rehearing of the Rehearing Order’s 

rejection of that proposal.  So Gulf South is jurisdictionally barred from 

challenging that ruling on appeal. 

 In any event, the Commission appropriately rejected Gulf South’s alternative 

proposal for a new rate zone.  While the Commission has permitted new rate zones 

for substantial system extensions that are operationally and geographically distinct 
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from the pipelines’ mainlines, the project facilities here are segmented by, and not 

readily distinguishable from, Gulf South’s existing mainline facilities.  

Depreciation Rate and Rate of Return 

The Commission also reasonably determined that Gulf South’s Natural Gas 

Act section 7 initial recourse rates should be designed in accordance with the 

Commission’s longstanding initial rates policy, i.e., using the most recent 

Commission-approved rate of return and depreciation rate.   

Gulf South proposed to use a 2.86 percent depreciation rate for the project 

facilities rather than the 1.32 percent depreciation rate approved in Gulf South’s 

2015 rate case based solely on its claim that the project is a stand-alone delivery 

lateral.  But since the record established that the project was integrated with Gulf 

South’s existing system, the Commission reasonably determined that its general 

policy should apply here, and that Gulf South needed to use its already-approved 

1.32 percent depreciation rate to design the project’s initial rates.   

Likewise, the Commission properly applied its general policy to the 

project’s rate of return.  As the Commission determined, Gulf South failed to 

support its proposals to use rates of return (10.81 or 10.68 percent) other than its 

last-approved 10.41 percent rate of return.  And while Gulf South asserts that its 

10.41 percent rate of return no longer reflects its capital structure, the Commission 

pointed out that Gulf South could have addressed any concerns it had regarding its 
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rate of return in its 2015 rate settlement, just as it did in updating its depreciation 

rate in that settlement.   

Applying its longstanding policy for initial recourse rates was an appropriate 

exercise of the Commission’s discretion to protect the public interest while 

avoiding unnecessary delays in providing needed project capacity.  

ARGUMENT 

I. Standard Of Review 

The Commission’s determinations are reviewed under the Administrative 

Procedure Act’s “arbitrary and capricious” standard.  5 U.S.C. § 706(2)(A).  

Review under this standard is narrow.  FERC v. Elec. Power Supply Ass’n, 136 

S.Ct. 760, 782 (2016).  “A court is not to ask whether a regulatory decision is the 

best one possible or even whether it is better than the alternatives.”  Id.  Rather, the 

court must uphold the Commission’s determination “if the agency has examine[d] 

the relevant [considerations] and articulated a satisfactory explanation for its 

action[,] including a rational connection between the facts found and the choice 

made.”  Id. (internal quotation marks omitted; alterations by Court); see also Mo. 

River Energy Servs. v. FERC, 918 F.3d 954, 957 (D.C. Cir. 2019) (same).   

The Court’s review of the Commission’s rate determinations “is particularly 

deferential because such matters are either fairly technical or involve policy 

judgments that lie at the core of the regulatory mission.”  S.C. Pub. Serv. Auth. v. 
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FERC, 762 F.3d 41, 54-55 (D.C. Cir. 2014) (internal quotation marks omitted).  

Moreover, since the grant or denial of a certificate of public convenience and 

necessity is “peculiarly within the discretion of the Commission,” the Court does 

not “substitute its judgment for that of the Commission.”  Myersville, 783 F.3d at 

1308 (internal quotation marks omitted).  Likewise, the Court gives “substantial 

deference” to the Commission’s interpretation of its own precedent.  NRG Power 

Mktg., LLC v. FERC, 718 F.3d 947, 953, 957 (D.C. Cir. 2013).   

The Commission’s factual findings are conclusive if supported by 

substantial evidence.  Minisink Residents for Envtl. Pres. & Safety v. FERC, 

762 F.3d 97, 108 (D.C. Cir. 2014).  Substantial evidence “requires more than a 

scintilla, but can be satisfied by something less than a preponderance of evidence.”  

Id. (internal quotation marks omitted).   

II. The Commission’s Rate Determinations Were Reasonable And 
Consistent With Precedent And Policy 

 
 Gulf South challenges three rate determinations the Commission made in 

this natural gas certificate proceeding.  But as is shown below, the rate 

determinations were reasonable, consistent with precedent and policy, and well 

within the Commission’s considerable ratemaking discretion, and should be 

affirmed.   
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A. The Commission Appropriately Rejected The “Incremental Plus” 
Rate Proposal  

 
1. The Commission Reasonably Determined That The Project 

Facilities Are Integrated With Existing Gulf South Facilities 
And Therefore That “Incremental Plus” Rates Are 
Inappropriate Here 

 
 Gulf South proposed to charge an “incremental plus” rate under which a 

customer using existing Lake Charles Zone and project facilities for a transaction 

would be charged both project and existing facilities rates.  See Certificate 

Application at 11, JA 30; Certificate Order PP 16, 21-22, JA 141, 143-44.   

The Commission rejected that proposal because substantial record evidence 

established that the project facilities are integrated with Gulf South’s existing Lake 

Charles Zone facilities.  Certificate Order PP 21-22, JA 143-44; Rehearing Order 

PP 10-12, JA 197-99.  Specifically, the project is divided by and relies on existing 

Gulf South facilities to effectuate service:  project gas will enter Gulf South’s 

facilities via existing and new Lake Charles Zone receipt points, will be 

transported on existing Lake Charles Zone facilities, will be compressed at the 

project’s compressor station located in the existing Lake Charles Zone, and will 

then be transported on an existing Lake Charles Zone loop and delivered to the 

project’s 0.3-mile lateral for transport to the power plant.  Certificate Order PP 21-

22, JA 143-44; Rehearing Order P 11, JA 197-98.  Under the Commission’s 

longstanding rule, established in its 1992 Order No. 636 natural gas pipeline open 
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access rulemaking, existing shippers with primary rights within a zone have access 

to new integrated project facilities on a secondary basis, and new project shippers 

have access to existing facilities within that zone on a secondary basis, without 

additional charge.  Rehearing Order P 22, JA 204 (citing Order No. 636-A at 

30,585).   

Gulf South argues that the facilities are not integrated because, in its view, 

the existing and project facilities will not operate as a single system.  Br. 29-31, 

40-45.  But as the Commission explained, facilities operate as a single system if 

expansion facilities are not operationally isolated and rely on existing facilities to 

effectuate service.  Rehearing Order P 10 & n.23, JA 197 (citing Colo. Interstate 

Gas Co., 122 FERC ¶ 61,256 P 61 (2008)); id. P 12, JA 198 (citing Equitrans, 

L.P., 155 FERC ¶ 61,194 P 11 (2016)).  The project facilities here are divided by 

and rely upon existing Gulf South facilities to effectuate service.  Rehearing Order 

P 11, JA 197-98; Certificate Order P 21, JA 143-44.   

2. The Commission Appropriately Addressed Gulf South’s 
Gaming Claim 

 
Gulf South argues that, even if the facilities are integrated, the Commission 

should have permitted it to charge “incremental plus” rates because otherwise 

shippers purportedly will have an incentive to game the system by “reserv[ing] 

existing system capacity at the lower Lake Charles Zone rate and then attempt[ing] 

to use the expansion facilities for free on a secondary basis . . . .”  Br. 33 (internal 
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quotation marks omitted); see also id. 33-36.  But Gulf South acknowledges (Br. 

33) that shippers who solely contract for existing Gulf South capacity would be 

able to access project capacity only on a secondary basis, i.e., only if the project 

shipper, which has contracted for all the project capacity for an initial term of 20 

years, chooses not to use that capacity.  Rehearing Order PP 22, 24, JA 203-05; 

Certificate Order P 5, JA 138.  And as the Commission found, it would be very 

risky and thus highly unlikely for shippers to count on this secondary capacity 

being regularly and reliably available.  Rehearing Order P 24, JA 205.   

This remains true in light of Gulf South’s point, raised for the first time on 

brief (at 35), that the project shipper has scheduling priority only during the first 

(11:30 a.m. to 4:30 p.m.) daily nomination cycle.  As Gulf South acknowledges, 

during that initial five-hour period each day, “a nomination by a primary-firm 

shipper is scheduled ahead of a nomination by a secondary-firm shipper.”  Br. 9.   

The Commission also found no merit to Gulf South’s assertion that 

secondary access rights would discourage future shipper support for pipeline 

infrastructure expansion projects (see Br. 33, 36-37).  Rehearing Order P 24, 

JA 205.  A potential shipper needing service but electing not to subscribe to an 

expansion during the open season process would face the risk that the expansion 

would be fully subscribed (as occurred here) and that limited capacity would be 

available on a secondary basis.  Id.   
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At bottom, Gulf South’s gaming claim challenges the longstanding rule that 

shippers have secondary access, without additional charge, to other receipt and 

delivery points in the zone for which they pay a reservation charge.  See Rehearing 

Order P 22, JA 204 (citing FERC Order No. 636-A at 30,585).  The ability to 

attempt to use other zonal facilities on a secondary basis without additional charge 

is not system gaming, but simply the open access flexibility long granted to natural 

gas pipeline shippers.     

Gulf South cites to Grand Mesa Pipeline, LLC, 156 FERC ¶ 61,163 P 16 

(2016), for the proposition that “[n]ot all shippers are averse to taking ‘significant 

risks.’”  Br. 35.  In that case, the Commission granted an oil pipeline’s proposal to 

charge long-term shippers lower rates than short-term shippers.  As the orders the 

Commission cited to in Grand Mesa Pipeline explain, oil shippers committing to 

longer terms face greater risks because 10- and 15-year terms are very long lead 

times in the oil business (TransCanada Keystone Pipeline, LP, 125 FERC ¶ 61,025 

PP 19-22 (2008); Express Pipeline P’ship, 76 FERC ¶ 61,245 at 62,254 (1996)).  

See Grand Mesa Pipeline, 156 FERC ¶ 61,163 P 16 & n.14.  The Commission’s 

recognition that some oil shippers are willing to enter into long-term contracts does 

not support the notion that natural gas shippers will take on the high risk of 

regularly relying on the availability of secondary market access to satisfy their 

transportation needs.   
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Next, Gulf South claims that the Commission has previously rejected the 

argument that shippers will refrain from gaming due to the significant risks gaming 

might entail.  Br. 35-36.  But the orders Gulf South cites in support of that claim 

(TransColorado Gas Transmission Co., 139 FERC ¶ 61,229 P 31 (2012), and Gulf 

S. Pipeline Co., 97 FERC ¶ 61,069 (2001), on reh’g, 98 FERC ¶ 61,068 (2002)) do 

not stand for that proposition.  In TransColorado, the Commission approved a 

pipeline’s proposal to prevent gaming of its reservation charge crediting provisions 

after finding that the pipeline’s shippers would not face a significant risk that 

would prevent them from gaming those provisions.  TransColorado, 139 FERC 

¶ 61,229 PP 37-38.  And in Gulf South, the Commission approved Gulf South’s 

proposal to modify its shipper imbalance cash-out methodology to eliminate 

shipper gaming, finding that the existing methodology provided “obvious 

opportunity and incentive to game the system . . . .”  Gulf S., 98 FERC ¶ 61,068 at 

61,179.  Risk to shippers from gaming is not discussed in Gulf South. 

3. Cost-Causation Principles Are Satisfied Here 
 
Gulf South contends that cost-causation requires existing Lake Charles Zone 

shippers to pay project costs if they use project facilities on a secondary basis.  

Br. 38-40.  But the Commission reasonably found otherwise.  Rehearing Order 

PP 19-23, JA 202-05.   
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Entergy Louisiana contracted for all of the project capacity for an initial 20-

year term to transport natural gas to its proposed Lake Charles power plant.  

Rehearing Order PP 3, 25, JA 194, 205; Certificate Order P 5, JA 138; Certificate 

Application at 1, 4, JA 20, 23.  Since the project will be constructed to meet 

Entergy Louisiana’s needs, the Commission determined, consistent with its 

policies and the cost-causation principle, that Entergy Louisiana should pay the 

project costs.  Rehearing Order PP 19-23, JA 202-05.   

Cost-causation requires that rates “to some degree reflect the costs actually 

caused by the customer who must pay them.”  Rehearing Order P 19, JA 202 

(quoting KN Energy, Inc. v. FERC, 968 F.3d 1295, 1300 (D.C. Cir. 1992)); see 

also S.C. Pub. Serv. Auth., 762 F.3d at 88 (same).  “There is no requirement in the 

[Natural Gas] Act itself that rates precisely match cost causation and 

responsibility.”  Carnegie Nat. Gas Co. v. FERC, 968 F.2d 1291, 1293 (D.C. Cir. 

1992); see also S.C. Pub. Serv. Auth., 762 F.3d at 88 (same).  Rather, “the 

Commission may rationally emphasize other, competing policies and approve 

measures that do not best match cost responsibility and causation.”  Carnegie Nat. 

Gas Co., 968 F.2d at 1293; see also S.C. Pub. Serv. Auth., 762 F.3d at 88 (same).   

Thus, in making its “incremental plus” rate determination here, the 

Commission appropriately considered both its Certificate Policy Statement’s 

requirement that projects must be financially supported without shifting project 
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costs to existing shippers, and its open access rule’s requirement that shippers have 

secondary access, without additional charge, to other receipt and delivery points in 

the zone for which they pay a reservation charge.  See Rehearing Order PP 19, 21, 

22, JA 202-04 (citing Certificate Policy Statement, 88 FERC at 61,746; Order No. 

636-A at 30,585).  As the Commission explained, the Policy Statement 

requirement ensures that only needed or financially viable projects are certificated.  

Id. P 19, JA 202.  And the secondary point rule recognizes that existing shippers 

are paying for the existing pipeline facilities project shippers rely on for their 

service.  Id. PP 19, 22, JA 202-04.   

Gulf South contends that the project shipper will subsidize service to 

existing Lake Charles Zone shippers if the existing shippers are able to access 

project facilities on a secondary basis without additional charge.  Br. 33, 37, 39-45.  

But as the Commission found, there would be no subsidy; existing shippers pay for 

the existing pipeline facilities the project shipper will rely on for service, and the 

project shipper will have access to existing Lake Charles Zone facilities on a 

secondary basis without additional charge.  Rehearing Order PP 19, 22, JA 202-04.  

Again, this is simply the open access flexibility long granted to natural gas pipeline 

shippers.  See Id. P 22, JA 204 (citing Order No. 636-A at 30,585); id. P 23, 

JA 204 (citing Transcon. Gas, 73 FERC ¶ 61,361 at 62,127); Certificate Order 

P 22, JA 144 (same).   



 

 27 

Gulf South also argues that cost-causation is not satisfied because the project 

purportedly is “much more similar to non-integrated lateral expansions, for which 

FERC routinely allows additive pricing.”  Br. 43; see also id. 40-45.  But again, the 

Commission reasonably found, based on substantial record evidence, that the 

project is integrated with existing Gulf South facilities.  See supra pp. 13-14, 20; 

Certificate Order PP 21-22, JA 143-44; Rehearing Order PP 10-12, JA 197-99.  

Since project gas will enter Gulf South’s existing facilities via existing and new 

Lake Charles Zone receipt points, will be transported on existing Lake Charles 

Zone facilities, will be compressed at the project’s compressor station located in 

the existing Lake Charles Zone, and will then be transported on an existing Lake 

Charles Zone loop and delivered to the project’s 0.3-mile lateral for transport to the 

power plant, the Commission found that the project is more similar to projects it 

has found are integrated than to those the Commission has found were non-

integrated lateral expansion projects.  Certificate Order P 21, JA 143-44; Rehearing 

Order PP 11-12, JA 197-99 (citing cases).   

The circumstances here are not like those in Old Dominion Elec. Coop. v. 

FERC, 898 F.3d 1254, 1261 (D.C. Cir. 2018).  See Br. 39.  In that case, this Court 

found that it would violate cost-causation principles to have only one zone on a 

pipeline system pay the costs of high-voltage facilities, because high-voltage 

facilities provide significant benefits to all users of the pipeline system (i.e., 
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improved reliability; reduced congestion, power losses and operating reserve 

requirements; greater carrying capacity; and improved access to generation) and no 

Commission policies justified that cost allocation.  Old Dominion, 898 F.3d at 

1260-63 (citing S.C. Pub. Serv. Auth., 762 F.3d at 88).  Here, by contrast, the 

project facilities are not regionally beneficial, but would be constructed to enable 

the project shipper, Entergy Louisiana, to transport natural gas to its power plant.  

Rehearing Order P 19, JA 202.  Moreover, in making the rate determination here, 

the Commission appropriately considered its policies that the pipeline and/or the 

project shipper (but not existing shippers) must financially support the project, and 

that shippers have secondary access, without additional charge, to other receipt and 

delivery points in the zone for which they pay a reservation charge.  See S.C. Pub. 

Serv. Auth., 762 F.3d at 88; Carnegie Nat. Gas, 968 F.2d at 1293; Rehearing Order 

PP 19-23, JA 202-05. 

The Commission’s “incremental plus” rate determination falls well within 

this Court’s deferential standard of review.  “[T]he question of how to allocate 

costs among a pipeline’s customers is a difficult issue of fact, and one on which the 

Commission enjoys broad discretion.”  Midcoast Interstate Transmission, Inc. v. 

FERC, 198 F.3d 960, 971 (D.C. Cir. 2000) (internal quotation marks omitted).  

The “disputed question here involves both technical understanding and policy 

judgment,” so the Court’s “important but limited role is to ensure that the 
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Commission engaged in reasoned decisionmaking—that it weighed competing 

views, selected [a result] with adequate support in the record, and intelligibly 

explained the reasons for making that choice.”  Elec. Power Supply Ass’n, 

136 S. Ct. at 784; see also id. (“not our job” to supplant the agency’s reasoned, 

explained choice).  The Commission amply satisfied that standard here. 

B. The Commission Appropriately Rejected Gulf South’s Alternative 
Proposal To Create A New Rate Zone   

 
In its request for rehearing of the Certificate Order, Gulf South raised for the 

first time, as an alternative to “incremental plus” rates, its proposal that the 

Commission allow it to create a new rate zone for the project facilities.  R. 48 at 

16-18, JA 174-76; see also Br. 45 (citing Rehearing Request at 18, JA 176); 

Rehearing Order P 13, JA 199.  The Rehearing Order rejected Gulf South’s 

alternative proposal, Rehearing Order PP 13-16, JA 199-201, and Gulf South 

challenges that rejection on appeal, Br. 45-49.  But Gulf South is jurisdictionally 

barred from challenging that ruling on appeal, since it first raised its alternative 

proposal in its request for rehearing of the Certificate Order (Rehearing Request at 

18, JA 176), and failed to seek rehearing of the Rehearing Order’s rejection of that 

proposal.   

The Natural Gas Act provides that “[n]o objection to the order of the 

Commission shall be considered by the court unless such objection shall have been 

urged before the Commission in the application for rehearing unless there is 
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reasonable ground for failure to do so.”  Natural Gas Act section 19(b), 15 U.S.C. 

§ 717r(b).  Courts strictly construe this jurisdictional requirement.  Columbia Gas 

Transmission Corp. v. FERC, 477 F.3d 739, 741 (D.C. Cir. 2007); Town of 

Norwood v. FERC, 906 F.2d 772, 774 (D.C. Cir. 1990).   

When, as in other cases, a rehearing order simply provides additional 

rationale for a ruling made in the Commission’s initial order, a party need not 

petition for rehearing of the new rationale in order to challenge it on appeal.  See 

Columbia Gas, 477 F.3d at 741-42.  But where, as here, a “rehearing order 

introduces a new source of complaint,” a party must raise that complaint in a 

second request for rehearing in order to raise that complaint on appeal.  Id. at 741; 

see also Canadian Ass’n of Petroleum Producers v. FERC, 254 F.3d 289, 296-97 

(D.C. Cir. 2001) (same); Town of Norwood, 906 F.2d at 774-75 (same); Tenn. Gas 

Pipeline Co. v. FERC, 871 F.2d 1099, 1109-10 (D.C. Cir. 1989) (same).  In 

addition to being a jurisdictional prerequisite, this requirement “enables the 

Commission to correct its own errors, which might obviate judicial review, or to 

explain why in its expert judgment the party’s objection is not well taken, which 

facilitates judicial review.”  Save Our Sebasticook v. FERC, 431 F.3d 379, 381 

(D.C. Cir. 2005).  

Even if Gulf South’s challenge to the Rehearing Order’s rejection of its 

alternative request for a new rate zone were properly before the Court, it lacks 
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merit.  See Rehearing Order PP 13-16, JA 199-201.  The Commission has 

permitted new rate zones for substantial system extensions that access areas not 

previously served by a pipeline where the extensions were operationally and 

geographically distinct from the pipelines’ mainlines.  Id. P 16 & n. 42, JA 200-01 

(citing cases4).  The project facilities here, in contrast, are segmented by, and not 

readily distinguishable from, existing Gulf South mainline facilities.  Id. PP 11, 15-

16 & n.42, JA 197-98, 200-01; see also Certificate Order PP 21-22, JA 143-44.   

Gulf South argues that this case is like Texas Eastern Transmission, LP, 139 

FERC ¶ 61,138 (2012), in which the Commission suggested that a pipeline create a 

new rate zone for a proposed extension.  Br. 45-48.  But as the Commission 

explained, there was a critical difference in Texas Eastern that made a new rate 

zone appropriate in that case but not here:  while the proposed 15-mile contiguous 

extension in Texas Eastern was easily distinguishable from the rest of the mainline 

system there, the project here is segmented by, and not readily distinguishable   

                                                           
4 Citing, e.g., Cheniere Creole Trail Pipeline, L.P., 151 FERC ¶ 61,012 PP 12, 14, 
50 (2015) (approving different rate zone for contiguous 48-mile extension); Tex. E. 
Transmission, LP, 139 FERC ¶ 61,138 PP 7, 33 (2012) (indicating Commission 
would consider creation of new rate zone for contiguous 15-mile extension); 
E. Shore Nat. Gas Co., 132 FERC ¶ 61,204 PP 36-38 (2010) (approving different 
rate zone for contiguous 8-mile extension); Colo. Interstate Gas Co., 131 FERC 
¶ 61,086 PP 12, 32-33 (2010) (approving new rate zones over contiguous 118-mile 
extension); Rockies Express Pipeline LLC, 123 FERC ¶ 61,234 PP 8, 54-56 (2008) 
(approving different rate zone for contiguous 639-mile extension). 
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from, Gulf South’s mainline system.  Rehearing Order PP 11, 14-16 & n.42, 

JA 197-98, 200-01; see also Texas Eastern, 139 FERC ¶ 61,138 PP 32 (explaining 

that “the bulk” of the project there was the 15-mile pipeline extension).  The 

Commission’s reasonable interpretation of its own precedent is due deference and 

should be affirmed.  See NRG Power Mktg., 718 F.3d at 953, 957. 

Gulf South also asserts that the Commission concluded in Rehearing Order 

P 23, JA 205, that creating a new rate zone would balkanize Gulf South’s pipeline 

system.  Br. 45, 48-49.  Gulf South is mistaken.  The cited paragraph discusses 

Transcontinental Gas, 73 FERC ¶ 61,361 at 62,127, in which the Commission 

found that, unless the pipeline created and obtained approval of a new rate zone for 

its Leidy facilities, which were located in rate zone 6, zone 6 shippers would have 

secondary receipt point rights to access those facilities.  “Any other approach, the 

Commission explained, would unduly balkanize the system and inhibit open-

access operations.”  Rehearing Order P 23, JA 204 (quoting Transcon. Gas, 

73 FERC ¶ 61,361 at 62,127).   

The Rehearing Order’s rejection of Gulf South’s alternative proposal to 

create a new rate zone should be affirmed.  It is supported by the record, consistent 

with precedent, and, as a technical ratemaking matter, deserves substantial 

deference from this Court.  See, e.g., Elec. Power Supply Ass’n, 136 S. Ct. at 782; 

S.C. Pub Serv. Auth., 762 F.3d at 54-55. 
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C. The Commission Appropriately Applied Its Policy Requiring Gulf 
South To Use Its Most-Recently Approved Rate Of Return And 
Depreciation Rate In Designing Its Initial Recourse Rates For The 
Project 

Gulf South challenges the Commission’s initial recourse rate of return and 

depreciation rate determinations.  Br. 49-55.  But as is shown below, the 

Commission’s application of its initial recourse rates policy in the circumstances 

here was reasonable and within its broad ratemaking discretion.  See generally 

Elec. Power Supply Ass’n, 136 S. Ct. at 784.  

1. The Commission Appropriately Justified Its Initial 
Recourse Rates Policy  

In Natural Gas Act section 7 proceedings, longstanding Commission policy 

requires that an existing pipeline’s initial recourse rates for new capacity must be 

designed using the cost-of-service rate determinants (including rate of return and 

depreciation rates) that were established in the pipeline’s most recent Natural Gas 

Act general section 4 rate case that specified those determinants.  See Rehearing 

Order P 27 & nn.68-69, JA 206-07 (citing cases); Certificate Order P 24 & n.21, 

JA 146 (same); see also, e.g., Trunkline Gas Co., 135 FERC ¶ 61,019 at P 33 

(2011) (citing “Commission policy to design initial rates using a pipeline’s existing 

cost factors”); Wyo. Interstate Co., 119 FERC ¶ 61,251 at P 22 (2007) (“The 

Commission’s general policy with respect to pipeline expansions is to use the 

depreciation rate and rate of return approved in the pipeline’s last general rate 
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proceeding.”); Equitrans, L.P., 117 FERC ¶ 61,184 at P 38 (2006) (“Commission 

policy requires that rates for incremental expansion projects in an NGA section 

7(c) proceeding be designed based on the pipeline’s approved capital structure and 

rate of return.”); Nw. Pipeline Corp., 98 FERC ¶ 61,352 at 62,499 (2002) (rejecting 

proposal to use cost of debt and return on equity figures that differed from those 

approved in previous rate settlement); Mojave Pipeline Co., 69 FERC ¶ 61,244 at 

61,925 (1994) (rejecting proposal to use a different rate of return on equity than 

that reflected in pipeline’s existing rates).   

The Commission has often explained the underlying rationale for this policy 

and, notwithstanding Gulf South’s claims to the contrary (Br. 49, 51, 55), the 

Commission did so again in this case.  See Rehearing Order PP 27-28, JA 206-07. 

As the Commission explained, it reviews Natural Gas Act section 7 initial recourse 

rates under the “public interest” standard, which is less exacting than the “just and 

reasonable” standard of Natural Gas Act sections 4 and 5, 15 U.S.C. §§ 717c, 

717d.  Rehearing Order P 27, JA 206 (citing Atl. Ref., 360 U.S. at 390-91); see also 

Mo. Pub. Serv. Comm’n, 337 F.3d at 1068 (same).  Indeed, the delay inherent in 

determining just and reasonable rates under sections 4 and 5 makes that standard 

inappropriate for regulating initial rates under Natural Gas Act section 7.  See 

United Gas Improvement Co. v. Callery Props., Inc., 382 U.S. 223, 228 (1965) 

(“We said in [Atlantic Refining] that [section] 7 procedures are designed ‘to hold 
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the line awaiting adjudication of a just and reasonable rate’ . . . and that ‘the 

inordinate delay’ in [section] 5 proceedings . . . should not cripple them.”) 

(citations omitted); Consumer Fed’n of Am. v. FPC, 515 F.2d 347, 356 n.56 (D.C. 

Cir. 1975) (“the delay inherent in determining just and reasonable rates [makes] 

such a requirement inappropriate for regulation of initial rates under [section] 7”); 

Rehearing Order P 27 n.67, JA 206 (discussing Atl. Refining); see also, e.g., 

Transco, 156 FERC ¶ 61,022 at P 24 n.28.  Therefore, as discussed supra at pp. 3-

4, the Commission approves initial rates as a “temporary mechanism” until the 

Natural Gas Act’s regular rate setting provisions come into effect.  Mo. Pub. Serv. 

Comm’n, 783 F.3d at 313; see Rehearing Order PP 27-28, JA 206-07 (Commission 

approves initial rates under NGA section 7 to “hold the line” until a full 

evidentiary hearing can be conducted under Natural Gas Act section 4 or 5).  

The Commission appropriately may consider non-cost factors, including the 

need for project capacity, in setting rates.  See Pub. Utils. Comm’n of Cal. v. 

FERC, 367 F.3d 925, 929 (D.C. Cir. 2004) (citing Permian Basin Area Rate Cases, 

390 U.S. 747, 791 (1968)); see also Consol. Edison Co. of N.Y. v. FERC, 315 F.3d 

316, 325 (D.C. Cir. 2003) (Commission may consider administrative convenience 

in determining whether to apply policy in Natural Gas Act proceeding); Tejas 

Power Corp. v. FERC, 908 F.2d 998, 1003 (D.C. Cir. 1990) (“the public interest 

that the Commission must protect always includes the interest of consumers in 
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having access to an adequate supply of gas at a reasonable price”).  Cf. Atl. 

Refining, 360 U.S. at 391 (proposed initial rates are not “the only factor bearing on 

the public convenience and necessity”), cited in Rehearing Order P 27 n.67, 

JA 206.   

Thus, the Commission appropriately considers the fact, as it did here, that it 

would be difficult, if not impossible, to timely complete a discounted cash flow 

analysis hearing (requiring testimony and analysis regarding proxy group 

composition, growth rates, and the pipeline’s risk position within the resulting zone 

of reasonableness) in this section 7 certificate proceeding, and that attempting to do 

so would unnecessarily delay the needed project capacity.5  Rehearing Order P 28, 

JA 207.  “Given the timelines associated with certificate projects and the number 

of applications filed,” the Commission found that using previously-approved cost 

determinants is “more effective and efficient in determining” the appropriate cost 

of service “compared to other methods” that may be used in ratemaking 

proceedings.  Rehearing Order P 27, JA 206-07; see also id. P 28, JA 207 (“The 

Commission does not believe that conducting a full evidentiary hearing for an 

individual certificate proceeding would be the most effective or efficient way for 

determining the appropriate rate of return for proposed pipeline expansions.”); 

                                                           
5 See, e.g., Boston Edison Co. v. FERC, 885 F.2d 962, 965 (1st Cir. 1989) (Breyer, 
J.) (explaining the complicated discounted cash flow method of establishing cost-
based rates). 
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accord Atl. Coast Pipeline, LLC, 161 FERC ¶ 61,042 at P 101 (2017), on reh’g, 

164 FERC ¶ 61,100 at P 73 (2018), appeal pending, Atl. Coast Pipeline, LLC v. 

FERC, Nos. 18-1224, et al. (D.C. Cir. filed Aug. 16, 2018); Transcon. Gas Pipe 

Line Co., LLC, 158 FERC ¶ 61,125 at P 39 (2016), reh’g denied, 161 FERC 

¶ 61,250 P 19 (2017), aff’d on other grounds, Allegheny Def. Project v. FERC, 

Nos. 17-1098, et al., 2019 WL 3518835 (D.C. Cir. Aug. 2, 2019).  Therefore, the 

“less exacting standard of review” under Natural Gas Act section 7 “mitigates 

against the delay associated with a full evidentiary rate proceeding.”  Rehearing 

Order P 28, JA 207; accord Transcon. Gas, 161 FERC ¶ 61,250 at P 19. 

2. The Commission Reasonably Applied Its Initial Recourse 
Rates Policy To The Project’s Depreciation Rate 
Component  

As discussed supra at p. 8, Gulf South specified depreciation rates for its 

various facilities—including those in the Lake Charles Zone—in the 2015 

Settlement.  See Gulf S. Pipeline Co., 153 FERC ¶ 61,326 at P 6 (“Appendix E sets 

forth all other depreciation rates.”); cf. E. Shore Nat. Gas Co., 138 FERC ¶ 61,050 

at P 2 (noting that a black box settlement included a schedule listing depreciation 

rates).  The specified and approved depreciation rate for the Lake Charles Zone 

facilities is 1.32 percent, based on a 76-year service life.  Nov. 2017 Response, 

JA 102.   
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Claiming that the project is a “stand-alone delivery lateral,” Gulf South 

proposed initial recourse rates here using a higher 2.86 percent depreciation rate, 

based on a shorter 35-year service life.  Id.; see Rehearing Order P 30, JA 208.   

As already discussed (supra at pp. 13-14, 20, 27, 31), however, the 

Commission reasonably found that the project “is not a stand-alone lateral” but 

rather “is an integrated expansion of Gulf South’s existing system.”  Certificate 

Order P 23, JA 144; see also id. P 21, JA 143-44; Rehearing Order P 30, JA 208.  

Therefore, Gulf South’s reliance on Commission precedents regarding depreciation 

rates for lateral facilities (see Br. 49-50) is misplaced.  See Rehearing Order P 30, 

JA 208.  As Gulf South’s sole basis for not applying the Commission’s general 

policy to determine the project’s depreciation rate lacked merit, the Commission 

reasonably determined that its general policy should apply here.  Id.; Certificate 

Order P 23, JA 144; see Wyo. Interstate, 119 FERC ¶ 61,251 at P 22 (general 

policy is to use the pipeline’s most-recently approved depreciation rate).  Because 

the 2015 Settlement established a 1.32 percent depreciation rate for Lake Charles 

Zone facilities, the Commission appropriately required Gulf South to use that 

figure in calculating the project’s initial recourse rate.  Certificate Order PP 19-20, 

JA 142-43.  



 

 39 

3. The Commission Reasonably Applied Its Initial Recourse 
Rates Policy To The Project’s Rate of Return Component 

The Commission also reasonably rejected Gulf South’s proposal to design 

the project’s initial recourse rates using a new rate of return that the Commission 

had not previously approved.  Certificate Order PP 18, 24, JA 142, 146; Rehearing 

Order PP 26-29, JA 205-08.   

Gulf South initially calculated its proposed rates using a rate of return of 

10.81 percent.  Application, Ex. N at 3, JA 62.  When the Commission requested 

further information—reminding Gulf South of its policy and asking whether and 

when the proposed rate of return had been approved—Gulf South conceded that its 

last specified rate of return (10.41 percent) was approved in the 1998 Settlement.  

R. 26, Oct. 25, 2017 Data Request, JA 97-99; Nov. 2017 Response, JA 102-03.  

Gulf South offered an alternative 10.68 percent rate of return proposal, which it 

claimed was supported by its most recently-filed report of financial and operational 

information (i.e., “Form 2 data”).  Nov. 2017 Response, JA 103; see supra p. 8.   

But the Commission found that Gulf South had not supported its rate of 

return proposals:  Gulf South provided no support at all for its proposed 10.81 

percent rate of return; and it did not (and still has not) explained how the financial 

and operational Form 2 data, submitted in support of its alternative 10.68 rate of 

return, was relevant to the matter here—setting an overall rate of return for Natural 

Gas Act section 7 initial rate purposes.  Rehearing Order P 29, JA 207-08.  While 
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Gulf South appears to believe the Commission should have simply accepted its 

proposed rate of return because no shippers objected to it (Br. 54-55), the 

Commission reasonably rejected Gulf South’s insufficiently supported rate of 

return proposals and instead applied its longstanding initial rates policy.  Cf. 

Mojave Pipeline Co., 69 FERC ¶ 61,244 at 61,925 (rejecting initial rate proposed 

in a section 7 proceeding, notwithstanding the absence of opposition, and requiring 

the pipeline to use its existing Commission-approved cost-of-service 

methodology), cited in Rehearing Order P 27 n.68, JA 206.   

In doing so, the Commission appropriately considered that determining a 

new rate of return supported by evidence and proper analysis would require a 

potentially lengthy hearing process.  Id. P 29, JA 208; see also id. P 28, JA 207 (“It 

would be difficult, if not impossible, to complete this type of analysis, including 

growth rates and reasonable risk, in a section 7 proceeding in a timely manner, and 

attempting to do so would unnecessarily delay proposed projects with time-

sensitive in-service schedules.”).   

Gulf South disagrees with the Commission’s expert judgment and insists 

that the rate of return can be adjusted without an evidentiary hearing.  Br. 53.  In 

support, Gulf South cites to Missouri Public Service Commission v. FERC, 601 

F.3d 581 (D.C. Cir. 2010), and Enbridge Pipelines (KPC), 109 FERC ¶ 61,042 

(2004).  Br. 53-54.  But the circumstances in those cases are not like those here.     
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Missouri involved the determination of initial rates for a new pipeline 

formed through the merger of two state-regulated intrastate pipelines and one 

FERC-regulated interstate pipeline.  601 F.3d at 582.  This Court found that the 

Commission had not adequately explained why it allowed the interstate pipeline’s 

acquisition premium costs (i.e., the difference between the price paid for a facility 

and the seller’s depreciated original cost for that facility) to be included in 

calculating the merged pipeline’s initial rates, since a proper benefits analysis 

required by Commission precedent to justify including these acquisition premium 

costs was never conducted.  Id. at 583, 586.  This Court found it “highly 

noteworthy” that, in this same initial rate proceeding, the Commission was able to 

conduct a benefits inquiry regarding the acquisition premiums embedded in the 

intrastate pipelines’ costs and that, based on that analysis, the Commission rejected 

the inclusion of those premiums in the merged pipeline’s initial rates.  Id. at 586-

87; see also id. at 588.  On the specific record there, the Court found there was 

nothing to suggest that it would have been impracticable to address the interstate 

pipeline’s acquisition premium issue in the section 7 certificate proceeding.  Id. at 

583, 588.   

In the very different circumstances here, the Commission reasonably was 

concerned that changing Gulf South’s rate of return would require a potentially 

lengthy evidentiary hearing to consider the pipeline’s capital structure, growth, and 
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risk.  Rehearing Order PP 28-29, JA 207-08.  Changing a pipeline’s overall, 

system-wide rate of return is precisely the sort of rate setting issue that should be 

determined in a general rate case under Natural Gas Act section 4 using the “just 

and reasonable” standard, rather than in a certificate proceeding under Natural Gas 

Act section 7’s less rigorous “public interest” standard.  See id. PP 27-28, JA 206-

07.  Cf. Nw. Pipeline, 98 FERC ¶ 61,352 at 62,499 (concluding that the pipeline’s 

“next general rate case is the proper forum in which to contemplate issues related 

to cost allocation and rate design”); Transcon. Gas, 156 FERC ¶ 61,022 at P 25 & 

n.30 (advising parties to “use th[e] opportunity” of the pipeline’s next general rate 

case “to address issues of concern relating to the rate of return that should be used 

in calculating initial rates in Transco’s future certificate proceedings”). 

Enbridge, 109 FERC ¶ 61,042, does not help Gulf South either.  In that case, 

unlike here, the pipeline was operating existing facilities but was newly subject to 

the Commission’s jurisdiction and had no previously-approved rates.  See 109 

FERC ¶ 61,042 at P 2. 

Gulf South further asserts that its rate of return, approved in 1998, no longer 

reflects its capital structure.  Br. 28, 52.  But as the Commission pointed out, “Gulf 

South had the opportunity to address any issues concerning its rate of return” in its 

2015 Settlement—which resolved its first general rate case since 1997—“and 

failed to do so,” even as it did in that settlement specifically update its depreciation 
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rates.  Rehearing Order P 28, JA 207; see Gulf S. Pipeline Co., 153 FERC ¶ 61,326 

at P 14.  Applying the Commission’s general policy to a rate of return that Gulf 

South itself left unchanged for two decades was reasonable.   

Moreover, application of the Commission’s policy does not depend on the 

vintage of a particular rate determinant.  Indeed, in a 2016-2017 series of orders 

certificating three separate projects proposed by a pipeline, the Commission 

approved recourse rates that were based on a rate of return approved in that 

pipeline’s 2002 rate settlement because its more recent Natural Gas Act section 4 

rate cases (in 2008 and 2013) resulted in black box settlements that did not specify 

a rate of return.6  Given its policy, “the Commission encourages companies and 

parties in rate cases to address concerns relating to the rate of return that should be 

used in calculating initial rates in future rate proceedings.”  Rehearing Order P 28, 

JA 207 (citing Transcon. Gas, 156 FERC ¶ 61,022 at P 25).  

Gulf South further argues that the policy should not apply in this case 

because the initial recourse rates will remain in place until at least 2023, due to the 

rate filing moratorium in its 2015 Settlement.  See Br. 53, 55.  But Gulf South 

agreed to that moratorium even as it failed to update its rate of return.  In any 

                                                           
6 See Transcon. Gas Pipe Line, 158 FERC ¶ 61,125 at P 38 & n.61; Transcon. Gas 
Pipe Line Co., LLC, 156 FERC ¶ 61,092 at P 26 (2016), reh’g denied, 161 FERC 
¶ 61,211 (2017); Transcon. Gas Pipe Line Co., LLC, 156 FERC ¶ 61,022 at P 23 
(2016), reh’g denied, 161 FERC ¶ 61,212 (2017).   
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event, the Commission found Gulf South’s argument “unavailing” because the 

Westlake Expansion Project is fully subscribed, at negotiated rates, under a 20-year 

contract (extending far beyond the remaining length of the moratorium).  

Rehearing Order P 25, JA 205.  “Gulf South contracted for and accepted that rate 

and assumes the risk of any under recovery until its next rate proceeding in 5 

years.”  Id.   

The Commission addressed Gulf South’s arguments “seriously and 

carefully” and “intelligibly explained the reasons” for its decision to follow its 

longstanding policy in this case.  Elec. Power Supply Ass’n, 136 S. Ct. at 784.  

That decision should be respected. 
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CONCLUSION 

 For the foregoing reasons the petition for review should be denied. 
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