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Statement of Issues 

In 2016, this Court remanded to Respondent Federal Energy Regulatory 

Commission (“Commission” or “FERC”) orders that allowed Petitioner SFPP, L.P. 

(“Pipeline”), an oil pipeline, to recover both a return on equity and a separate 

income tax allowance in its rates for transportation of petroleum products.  See 

United Airlines, Inc. v. FERC, 827 F.3d 122 (D.C. Cir. 2016).  The Commission 

had not adequately explained why its orders, which followed then-current 



 

2 

Commission policy, did not permit entities like Pipeline to double-recover their 

income tax costs.  Id. at 136-37.   

This is the second of two companion cases relating to the Commission’s 

reconsideration of its income tax allowance policy.  In the first case, several 

entities, including Pipeline, make a facial challenge to a generic policy statement.  

See Inquiry Regarding the Commission’s Policy for Recovery of Income Tax Costs, 

162 FERC ¶ 61,227 (2018) (2018 Policy Statement), on reh’g, 164 FERC ¶ 61,030 

(2018) (Policy Statement Rehearing Order), appeal pending sub nom. Enable Miss. 

River Transmission, LLC et al. v. FERC, D.C. Cir. Nos. 18-1252, et al. (“Policy 

Statement Case”) (briefing completed).  The 2018 Policy Statement announced the 

Commission’s general intention to disallow, going forward, the inclusion of an 

income tax allowance in master limited partnership pipeline rates.  2018 Policy 

Statement PP 2, 45-47. 

In this case, the Court consolidated petitions for review of Commission 

orders concerning rates, and implementing the 2018 Policy Statement, for 

transportation of petroleum products on the Pipeline’s West Line.  See SFPP, L.P., 

Opinion No. 511-C, 162 FERC ¶ 61,228 (2018) (“Remand Order”), R. 1075, 

JA 876, on reh’g, Opinion No. 511-D, 166 FERC ¶ 61,142 (2019) (“Remand 

Rehearing Order”), R. 1108, JA 1267.  Pipeline principally challenges the 

Commission’s requirement that, in accordance with United Airlines, Pipeline must 
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remove the income tax allowance from its West Line rates.  Shippers receiving 

service on Pipeline’s West Line (Petitioners American Airlines, Inc., BP West 

Coast Products LLC, Chevron Products Co., Delta Air Lines, Inc., ExxonMobil Oil 

Corp., Phillips 66 Co., Southwest Airlines Co., Tesoro Refining & Marketing Co. 

LLC, United Airlines, Inc., and Valero Marketing and Supply Co.) contend that the 

Commission erred in determining how Pipeline should treat its reserve for 

accumulated deferred income tax balances. 

The issues presented for review are: 

1.  Whether the Commission reasonably determined that Pipeline must 

remove the income tax allowance from its oil transportation rates, consistent with 

this Court’s ruling in United Airlines (raised by Pipeline);  

2. Whether the Commission reasonably declined to reopen the record of 

Pipeline’s rate case (raised by Pipeline); and  

3.  Whether the Commission reasonably declined to order Pipeline to 

refund its accumulated deferred income tax balance to Shippers (raised by 

Shippers).   

Statutes and Regulations 

Pertinent statutes and regulations are reproduced in the Addendum. 



 

4 

Statement of Facts 

I. Statutory and regulatory background  

A. The Interstate Commerce Act 

The Interstate Commerce Act requires oil pipelines, as common carriers, to 

keep their rates on file with a regulatory body—originally the Interstate Commerce 

Commission, see 49 U.S.C. app. §§ 1(1)(b), 6(1), 6(7) (1988), but now FERC.  See 

49 U.S.C. § 60502.  “All charges” for pipeline transportation, or service in 

connection with transportation, must be just and reasonable; unjust and 

unreasonable charges are unlawful.  49 U.S.C. app. § 1(5)(a); see also Frontier 

Pipeline Co. v. FERC, 452 F.3d 774, 776 (D.C. Cir. 2006) (explaining history of 

regulation under the Interstate Commerce Act, as well as peculiar citation format).  

“Just and reasonable rates are ‘rates yielding sufficient revenue to cover all proper 

costs, including federal income taxes, plus a specified return on invested capital.’”  

United Airlines, 827 F.3d at 128 (quoting ExxonMobil Oil Corp. v. FERC, 487 

F.3d 945, 951 (D.C. Cir. 2007)) (citation omitted); see also Pub. Sys. v. FERC, 709 

F.2d 73, 75 (D.C. Cir. 1983) (same; rates are based on cost of service).  

B. Oil pipeline ratemaking 

Generally, oil pipelines must use the Commission’s index-based ratemaking 

methodology to change their rates.  Sw. Airlines Co. v. FERC, 926 F.3d 851, 852 

(D.C. Cir. 2019).  This straightforward system allows pipelines to make annual 
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increases to rates that have been previously determined to be just and reasonable, 

at a pace that roughly tracks the change in economy-wide costs.  Id.  The 

Commission calculates an index for every twelve-month period, and pipelines may 

file to raise rates to a “ceiling level” that is no higher than their previous rate times 

the amount of the index.  Id.   

If a pipeline can show a “substantial divergence” between its actual costs 

and the rate that results from applying index increases, then it may file for a rate 

increase based on its cost of service.  18 C.F.R. § 342.4(a); SFPP, L.P., Opinion 

No. 511, 134 FERC ¶ 61,121 P 322 (2011), R. 967, JA 445-46.  Under the cost-of-

service ratemaking methodology, the operating and capital costs of a regulated 

pipeline are calculated to establish the revenue required to cover the pipeline’s 

costs, including a return on equity—the rate of return an investor requires to invest 

in the pipeline.  See Williston Basin Interstate Pipeline Co. v. FERC, 165 F.3d 54, 

56-57 (D.C. Cir. 1999).  Ultimately, the total revenue requirement is divided by 

throughput to establish the pipeline’s transportation rate.  See id. at 57. 

This case, like three predecessors, concerns the proper way to reflect income 

tax liability in Pipeline’s cost-of-service rates.  See United Airlines, 827 F.3d at 

134-37; ExxonMobil, 487 F.3d at 948-55; BP West Coast Prods. v. FERC, 374 

F.3d 1263, 1285-93 (D.C. Cir. 2004).  It implicates interrelated components of 

Pipeline’s cost of service:  the return on equity; the income tax allowance; and the 
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accumulated deferred income tax balance.  See United Airlines, 827 F.3d at 492 

(relationship between return on equity and income tax allowance); Policy 

Statement Rehearing Order PP 14-22 (relationship between income tax allowance 

and deferred tax balance). 

The Commission determines a pipeline’s return on equity using a discounted 

cash flow methodology that considers the return on equity that the market requires 

for members of a proxy group—a set of utilities with comparable risks and 

publicly-traded securities.  United Airlines, 827 F.3d at 128-29; SFPP, L.P., 

Opinion No. 511-A, 137 FERC ¶ 61,220 P 292 (2011), R. 1014, JA 678-79; 

Opinion No. 511 P 242, JA 405.  The methodology starts with the stock price of 

the securities in the proxy group, and then calculates the percentage return, or 

yield, by dividing the distribution or dividend of the security by the stock price.  

Opinion No. 511 P 243, JA 405-06; see also Canadian Ass’n of Petroleum 

Producers v. FERC, 254 F.3d 289, 293 (D.C. Cir. 2001) (methodology assumes 

that an investment in a security is worth the present value of the infinite stream of 

dividends or distributions discounted at a market rate commensurate with the 

investment’s risk).  The return on equity, as calculated using the discounted cash 

flow methodology, “determines the pre-tax investor return required to attract 

investment.”  United Airlines, 827 F.3d at 136. 
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A partnership pipeline’s rates may include an income tax allowance, 

separate from the discounted cash flow-determined return on equity, to the extent a 

pipeline’s partner-owners “incurred actual or potential income tax liability on their 

distributive share of partnership income.”  ExxonMobil, 487 F.3d at 951.  In order 

to include the income tax allowance, the regulated entity must show that it will not 

recover its income tax liability a second time in its return on equity.  United 

Airlines, 827 F.3d at 134.   

When a utility’s rates include an income tax allowance, a challenge of cost-

of-service ratemaking is to align income tax treatment of a particular expense with 

ratemaking treatment of that expense.  See Pub. Utils. Comm’n of Cal. v. FERC, 

894 F.2d 1372, 1378-79 (D.C. Cir. 1990).  The issue is one of timing.  Internal 

Revenue Service rules often allow for accelerated depreciation of a utility’s facility 

expense; i.e., a utility may deduct from its income the entire expense of a facility 

earlier than the end of that facility’s useful life.  Id; Town of Norwood v. FERC, 53 

F.3d 377, 381-82 (D.C. Cir. 1995).  But ratemaking uses straight-line depreciation, 

in which the facility expense is spread evenly over the useful life of the facility.  

Town of Norwood, 53 F.3d at 382.  The effect is that in the early years of an asset’s 

life, tax liability is relatively low, and the utility may collect more via its rates than 

it owes in taxes (normalization).  Public Utils. Comm’n, 894 F.2d at 1379.  The 

reverse occurs in later years.  See id.  Normalization “spreads the tax benefit over 
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the life of the relevant asset, so that a customer, in any given year of the asset’s 

life, will both bear the burden of depreciation allocable to that year and enjoy 

whatever tax benefit is associated with that depreciation, which is “known as the 

matching principle.”  Id.  “The company holds on to the surplus from the early 

years in a deferred tax account, and uses this surplus to make up for the deficit in 

the later years.”  Town of Norwood, 53 F.3d at 382.   

II. History of proceeding 

A. Pipeline’s rate filing and United Airlines 

In 2008, Pipeline began these proceedings with a cost-of-service filing that 

proposed new, increased rates for movements of all petroleum products on its West 

Line.  See Opinion No. 511 P 2, JA 292-93.  Pipeline explained that there was a 

substantial divergence between its actual costs and its ceiling rate (determined 

under the indexing system), such that the ceiling rate precluded it from charging 

just and reasonable rates.  See id. PP 322-23, JA 445-46. 

Pipeline’s shipper customers raised many concerns, including concerns 

about having an income tax allowance in Pipeline’s proposed rates.  Id. PP 8-9, 

JA 294-95.  They alleged, among other things, that the Commission had not 

recognized BP West Coast, as clarified by ExxonMobil, as controlling legal 

authority.  Id. P 220, JA 392. 
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After an evidentiary hearing, a Commission administrative law judge ruled 

that Pipeline was entitled to include an income tax allowance in its rates.  Id. 

P 218, JA 391 (citing SFPP, L.P., Initial Decision, 129 FERC ¶ 63,020 P 670 

(2009), R. 938, JA 227).  The Commission affirmed this determination, noting that 

“the applicable precedent on the issue of income tax allowances for regulated 

utilities organized as partnerships is ExxonMobil” and an earlier Commission order 

that approved an income tax allowance for Pipeline’s East Line rates, to the extent 

that Pipeline could show that its partner-owners would incur an actual or potential 

income tax obligation from Pipeline’s regulated income.  See id. P 235, JA 402 

(citing SFPP, L.P., 111 FERC ¶ 61,334 (2005)).  “This precedent establishes the 

legality of allowing an income tax allowance for pipelines organized as” 

partnerships, including master limited partnerships.  Id.; see also Order No. 511-A 

P 267, JA 658.    

Some of Pipeline’s shippers appealed the Commission’s decision to grant an 

income tax allowance.  See United Airlines, 827 F.3d at 134.  The shippers argued 

that the discounted cash flow methodology provides a sufficient after-tax return to 

attract investment and that the income tax allowance allows partners to double-

recover their taxes.  See id. at 127.   

This Court held that under ExxonMobil, it “may be reasonable” for the 

Commission to grant an income tax allowance to partnership pipelines, if the 



 

10 

Commission has a reasoned basis for doing so.  United Airlines, 827 F.3d at 134-

35.  But the Commission had not explained why partnership pipelines (as opposed 

to corporate pipelines) could recover both a return on equity (determined using the 

discounted cash flow methodology) and an income tax allowance without double 

recovery.  Id. at 134.   

The Court found that the parties “do not disagree on the essential facts:” 

(1) a partnership pipeline does not incur taxes, except those imputed to its partners, 

at the entity level; (2) the discounted cash flow return on equity determines the pre-

tax investor return required to attract investment, for both corporate and 

partnership pipelines; and (3) with a tax allowance in place, a partner in a 

partnership pipeline will receive a higher after-tax return than a shareholder in a 

corporate pipeline, at least in the short term.  Id. at 136.  These “facts support the 

conclusion that granting a tax allowance to partnership pipelines results in 

inequitable returns for partners in those pipelines as compared to shareholders in 

corporate pipelines.”  Id.  Because this conclusion was inconsistent with the parity 

requirement of FPC v. Hope Natural Gas, 320 U.S. 591 (1944), the Commission’s 

failure to ensure parity was arbitrary and capricious.  United Airlines, 827 F.3d 

136-37 (citing 320 U.S. at 603).   

The shippers had not asked the Court to overrule ExxonMobil, and the Court 

held that such action was neither possible nor necessary.  Id. at 137.  It noted that 
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the Commission “might be able to remove any duplicative tax recovery for 

partnership pipelines directly from the discounted cash flow return on equity” and 

that before ExxonMobil, the Commission had considered eliminating income tax 

allowances and setting rates based on pre-tax returns.  Id.  The Court remanded for 

the agency to “consider these or other mechanisms” that would not result in double 

recovery.  Id.  

B. Commission actions on remand of United Airlines 

The Commission addressed the United Airlines remand in two 

administrative proceedings, which culminated in the orders underlying the Policy 

Statement Case, and the orders underlying this as-applied appeal.  First, the 

Commission sought public input on “how to address any double recovery resulting 

from [its] current income tax allowance and rate of return policies.”  Inquiry 

Regarding the Commission’s Policy for Recovery of Income Tax Costs, Notice of 

Inquiry, 157 FERC ¶ 61,210 P 1 (2016).  Specifically, in light of the “potentially 

significant and widespread effect of [the United Airlines] holding upon the oil 

pipelines, natural gas pipelines, and electric utilities subject to the Commission’s 

regulation,” the Commission requested comment on “any proposed methods … to 

resolve any double recovery of investor-level tax costs for partnerships or similar 

pass-through entities.”  Id. PP 2, 19.   



 

12 

After considering comments from customer, pipeline, and electric utility 

groups, the Commission concluded that “granting [a master limited partnership] an 

income tax allowance results in an impermissible double recovery.”  2018 Policy 

Statement PP 7, 45.  The Commission provided guidance that going forward, it 

generally would no longer allow master limited partnerships to recover an income 

tax allowance.  Id. P 2; see also Policy Statement Rehearing Order P 8 (explaining 

that entities would be allowed to advocate for an income tax allowance, and to 

demonstrate that recovery of an income tax allowance would not result in double 

recovery of tax costs).  It also provided guidance that a master limited partnership 

pipeline no longer recovering an income tax allowance should eliminate 

previously-accumulated sums of deferred taxes from its cost of service and not 

refund them to ratepayers.  Policy Statement Rehearing Order P 10. 

Second, in an order issued on the same day as the 2018 Policy Statement, the 

Commission addressed the United Airlines remand in the context of Pipeline’s rate 

case.  Remand Order PP 1-30, JA 876-89.  Citing the “essential facts” that the 

Court identified in United Airlines, and rejecting Pipeline’s argument that the 

Court’s ruling was wrong, the Commission found that granting Pipeline both a 

discounted cash flow return on equity and an income tax allowance produces an 

impermissible double recovery.  Id. PP 22-24, JA 884-86 (citing United Airlines, 

827 F.3d at 136); Remand Rehearing Order PP 10-11, JA 1273-75.  Pipeline’s 
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post-remand supplemental comments did not persuade the Commission that this 

was not the case.  Remand Order PP 23-29, JA 885-89; Remand Rehearing Order 

PP 26-36, JA 1282-90. 

The Commission implemented the United Airlines remand by removing the 

income tax allowance from Pipeline’s cost of service.  Remand Order P 21, 

JA 883.  It later denied Pipeline’s motion to reopen the record of the rate case 

(finding that Pipeline had already litigated the double-recovery issue and that its 

supplemental evidence was unpersuasive) and denied rehearing of its decision to 

eliminate Pipeline’s income tax allowance.  Remand Rehearing Order PP 8-36, 

JA 1272-90. 

The orders on review also addressed Pipeline’s compliance with prior 

orders.  The Remand Order accepted Pipeline’s filing, as required by SFPP, L.P., 

Opinion No. 511-B, 150 FERC ¶ 61,096 (2015), R. 1044, JA 761, to place on file 

just and reasonable West Line rates, effective August 1, 2008.  Remand Order 

PP 54 & Ordering P (A), JA 901, 903.  It rejected Pipeline’s request to 

increase retroactively, via that compliance filing, the index-rate increases that 

it had earlier claimed for 2011, 2012, and 2013.  Id. PP 55-57, JA 901-02.   

In the Remand Rehearing Order, the Commission accepted Pipeline’s filing 

to remove the income tax allowance from its rates and to eliminate its deferred tax 

balance.  Remand Rehearing Order P 61, JA 1301.  The Commission found that 
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once an income tax allowance has been eliminated from a pipeline’s cost of 

service, there is no basis on which to keep including deferred taxes to normalize 

the pipeline’s income tax costs.  Id. P 91, JA 1313-14.  Ratepayers have no 

equitable interest in the amounts collected for deferred tax payments because those 

amounts are eventually payable to the federal government; moreover, returning the 

deferred tax balances to shippers would violate the rule against retroactive 

ratemaking.  Id. PP 92-93, JA 1314-15 (citing Pub. Utils. Comm’n. of Cal., 894 

F.2d at 1381; Pub. Sys., 709 F.2d at 85).  Shippers advocated that Pipeline refund 

the deferred tax balances to them, but the Commission rejected several arguments 

along these lines.  Id. PP 96-106, JA 1316-23. 

Summary of Argument  

In the orders on review, the Commission explained why Pipeline, a pass-

through partnership, would double-recover income tax costs if it receives both an 

income tax allowance and a return on equity that covers investor-level income 

taxes.  This explanation fully satisfied this Court’s United Airlines instructions.  

The Commission reasonably found, consistent with United Airlines, that the 

discounted cash flow methodology’s pre-tax return on equity covers investors’ tax 

liability.  For this reason, providing a separate means of recovering investors’ 

income tax liability for pass-through entities in the form of an income tax 

allowance results in a double recovery.   
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Pipeline fundamentally errs by disputing that the discounted cash flow 

methodology determines a pre-tax return.  It contends that the Commission’s 

methodology determines a pre-tax return equal to the after-tax return for pass-

through entities receiving the income tax allowance.  But as the United Airlines 

Court found, actual market behavior (unit prices and distributions) and logic 

demonstrate otherwise.  827 F.3d at 136.  In light of the Court’s rulings in BP West 

Coast, ExxonMobil, and United Airlines, the Commission’s reasonable solution to 

the double-recovery problem was to disallow the income tax allowance.   

Removing the income tax allowance from Pipeline’s rates meant removing 

the deferred tax balance.  Shippers’ alternative proposal for refunds of the 

deferred tax balance is flawed.  First, Shippers have no equitable interest in 

deferred taxes collected prior to this rate case.  Second, the rule against retroactive 

ratemaking prohibits refunding these amounts, which were embedded in rates on 

file prior to this rate case.  Comparing, as Shippers do, the removal of the income 

tax allowance to adjustments that occur following changes in income tax rates 

only illustrates why refunds are inappropriate.  A change in income tax rates 

justifies adjustments in recognition of ongoing tax liability and ongoing need to 

match costs with benefits; removal of the income tax allowance does not.  

Moreover, the Commission’s normalization policy, which gives rise to deferred 
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taxes, provides notice that adjustments will take place when income tax rates 

change.   

The Commission reasonably declined to reopen the record of this 

proceeding—which is done only under extraordinary circumstances—to admit 

evidence that the unit price of Pipeline’s parent, a master limited partnership, fell 

after the Commission issued the 2018 Policy Statement.  The Commission 

accepted and considered four post-remand filings from Pipeline, which already had 

ample opportunity to support its income tax allowance over 10 years of litigation 

by the time of the orders on review.  Moreover, the Commission reviewed the 

supplemental material Pipeline proffered, and reasonably found it unpersuasive.  

When calculating refunds and rates going forward, the Commission 

reasonably explained why it would not allow Pipeline to adjust retroactively index-

rate increases that were being litigated, or that had been approved, in other 

proceedings.  Retroactive tinkering with the index filings does not follow 

established Commission procedure for index rate increases, and would undermine 

the indexing program’s efficiency and predictability.   

Finally, and consistent with earlier rulings, the Commission reasonably 

allocated litigation expenses that Pipeline incurred after its Opinion No. 511-B 

compliance filing by updating the three-year litigation surcharge established in 
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Opinion No. 511-A.  Shippers did not persuade the Commission that it was 

reasonable to spread the litigation cost recovery over a longer time period. 

Argument  

I.  Standard of review   

The Court reviews FERC orders under the arbitrary and capricious standard 

of 5 U.S.C. § 706(2)(A).  E.g., Fla. Mun. Power Agency v. FERC, 315 F.3d 362, 

365 (D.C. Cir. 2003).  The Court has not “expressly stated” whether it reviews the 

Commission’s factual findings in orders under the Interstate Commerce Act for 

substantial evidence, as it does when reviewing Commission orders involving other 

FERC-administered statutes.  United Airlines, 827 F.3d at 127.  But “in their 

application to the requirement of factual support the substantial evidence test and 

the arbitrary and capricious test are one and the same.”  Id. (citing Butte County v. 

Hogen, 613 F.3d 190, 194 (D.C. Cir. 2010)).  And in any event, the Court will 

uphold the Commission’s decisions “as long as the Commission has examined the 

relevant data and articulated a rational connection between the facts found and the 

choice made.”  ExxonMobil, 487 F.3d at 951 (quoting Motor Vehicle Mfrs. Ass’n v. 

State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)).   

Commission rate decisions are entitled to “great deference.”  Morgan 

Stanley Capital Grp. Inc. v. Pub. Util. Dist. No. 1, 554 U.S. 527, 532 (2008).  The 

Commission’s “determinations regarding rates of return, definition of rate bases, 
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and other technical aspects of ratemaking,” in particular, are entitled to 

considerable weight.  Pub. Serv. Comm’n of N.Y. v. FERC, 813 F.2d 448, 451 

(D.C. Cir. 1987).  “The disputed question here involves both technical 

understanding and policy judgment,” so the Court’s “important but limited role is 

to ensure that the Commission engaged in reasoned decisionmaking—that it 

weighed competing views, selected [a result] with adequate support in the record, 

and intelligibly explained the reasons for making that choice.”  FERC v. Elec. 

Power Supply Ass’n, 136 S. Ct. 760, 784 (2016).   

II. Pass-through entities like Pipeline double recover when their cost-of-
service includes both an income tax allowance and a return on equity 
determined using the discounted cash flow methodology.   

This Court’s 2016 United Airlines decision found double recovery when 

cost-of-service rates include both an income tax allowance and a discounted cash 

flow return on equity.1  827 F.3d at 137.  The Court identified two potential 

resolutions:  (1) remove the income tax allowance; or (2) adjust the return on 

equity (determined by the discounted cash flow methodology) to remove the tax 

                                           
1 The discounted cash flow methodology determines “the minimum amount 

that one must pay new investors … to offer the utility the money that it needs for 
investment.”  Boston Edison Co. v. FERC, 885 F.2d 962, 965 (1st Cir. 1989) 
(Breyer, J.) (quoting J. Bonbright, A. Danielsen, D. Kamerschen, Principles of 
Public Utility Rates 317–322 (1988)) (internal quotations omitted).   
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component.  Id.  It remanded for the Commission to “consider these or other 

mechanisms” to demonstrate that there would be no double recovery.  Id.   

Income tax liability is a cost of owning/operating a pipeline, and it can be 

properly recovered in rates.  See City of Charlottesville v. FERC, 774 F.2d 1205, 

1207 (D.C. Cir. 1985).  The Commission cannot impute income tax liability to 

create an allowance to pass through to ratepayers or recognize in rates the taxes of 

only some pipeline investors (BP West Coast).  But it can recognize an income tax 

allowance separate from the discounted cash flow analysis (ExxonMobil), if the 

regulated entity can demonstrate that no double recovery will result from doing so 

(United Airlines).   

The Commission’s double-recovery finding largely tracked United Airlines’ 

“essential facts”:  (1) “[master limited partnerships] and similar pass-through 

entities do not incur income taxes at the entity level;” (2) the discounted cash flow 

methodology “estimates the returns a regulated entity must provide to investors in 

order to attract capital;” (3) “[t]o attract capital, entities in the market must provide 

investors a pre-tax return, i.e., a return that covers investor-level taxes and leaves 

sufficient remaining income to earn investors’ required after-tax return;” and (4) 

the discounted cash flow methodology “determines the pre-tax investor return 

required to attract investment.”  Remand Order P 22, JA 884-85; see Remand 

Rehearing Order P 10, JA 1273-74; United Airlines, 827 F.3d at 136.   
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After considering comments from Pipeline and Shippers, the Commission 

reasonably removed the income tax allowance.  Remand Order PP 22-24, JA 884-

86; see also id. P 24, JA 885-86 (dismissing some of Pipeline’s arguments as “a 

direct challenge” to the findings of United Airlines).  Pipeline’s supplemental 

information did not persuade the Commission that no such double recovery exists.  

Id. P 24, JA 885-86.     

A. Just and reasonable rates are based on costs.   

Just and reasonable rates for an oil pipeline are “typically based on a 

pipeline’s costs.”  Canadian Ass’n of Petroleum Producers, 254 F.3d at 293.  

“Departures from cost-based rates must be made, if at all, only when the non-cost 

factors are clearly identified and the substitute or supplemental ratemaking 

methods ensure that the resulting rate levels are justified by those factors.”  

Farmers Union Cent. Exch., Inc. v. FERC, 734 F.2d 1486, 1530 (D.C. Cir. 1984).   

1. The return on equity in a pipeline’s rates recovers the cost 
of attracting capital.  

One component of a pipeline’s costs is the “return to investors,” which is the 

cost to the utility of attracting or raising capital.  Canadian Ass’n of Petroleum 

Producers, 254 F.3d at 293.  The Commission determines the amount necessary to 

attract and raise capital by employing the discounted cash flow methodology.  See 

Remand Order P 11, JA 879-80.   
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The discounted cash flow methodology assumes that an investment in a 

security is worth the present value of the infinite stream of dividends or 

distributions discounted at a market rate commensurate with the investment’s risk.  

Canadian Ass’n of Petroleum Producers, 254 F.3d at 293.  It uses actual market 

data, i.e., observations of market-determined security prices and distributions that 

occur before taxes are paid.  See Remand Order P 11, JA 879-80; see also 2018 

Policy Statement P 5.  Because the discounted cash flow inputs are pre-tax, so are 

the outputs, “irrespective of whether the regulated entity is a partnership or a 

corporate pipeline.”  United Airlines, 827 F.3d at 136.  

A pre-tax return is a return sufficient to meet the investor’s after-tax return 

requirement, which means the pre-tax return includes both:  (1) the investor’s tax 

liability; and (2) the investor’s required after-tax return.  See Remand Order P 22, 

JA 884-85.  The investor makes the investment decision based on the after-tax 

required return.  See id. n.46, JA 884 (quoting Kern River Transmission Co., 

Opinion No. 486-B, 126 FERC ¶ 61,034 P 114 (2009)); see also BP West Coast, 

374 F.3d at 1290-91 (observing that all investors, whether corporate or individual, 

expect to pay taxes on their investment).   

2. The income tax allowance in a pipeline’s rates recovers the 
pipeline’s direct income tax expense.   

Income taxes are another cost.  “[A]s a general proposition a pipeline that 

pays income taxes is entitled to recover the costs of the taxes paid from its 
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ratepayers.”  BP West Coast, 374 F.3d at 1286; see also City of Charlottesville, 

774 F.2d at 1207 (same); Remand Rehearing Order P 35 n.94, JA 1289 (same).  

The income tax allowance, like the allowance for any other cost, compensates an 

entity for its direct income tax expenses.  Lakehead Pipe Line, Opinion No. 397, 

71 FERC ¶ 61,338, at 62,314 (1995).  But where the utility is a pass-through entity, 

which itself incurs no income tax liability, a “difficulty” arises.  BP West Coast, 

374 F.3d at 1286.   

B. Pass-through partnership pipelines do not directly pay income 
taxes; therefore, no separate recovery of income tax expense is 
necessary.   

Pass-through entities do not directly pay income taxes.  See Remand Order 

P 22, JA 884-85; see also United Airlines, 827 F.3d at 136.  Pipeline glosses over 

this fact in order to emphasize ExxonMobil and the tax liability of the partners in a 

pass-through entity.  See Pipeline Br. 13; see also ExxonMobil, 487 F.3d at 953 

(holding that the Commission “reasonably explained why income taxes paid on 

partnership income are properly allocated to the regulated entity for ratemaking 

purposes”).   

The reference to ExxonMobil misses the point.  The issue is not whether a 

pass-through entity may recover income tax expenses related to regulated assets 

(ExxonMobil says it may, 487 F.3d at 953), but whether that entity may recover 

those income tax expenses twice (United Airlines says it may not, 827 F.3d at 135-
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37).  The lack of direct tax liability for pass-through entities matters because it is 

the first step toward identifying the source of the double-recovery problem.   

Moreover, ExxonMobil left open the possibility that disallowing the income 

tax allowance may be permissible.  See 487 F.3d at 955; see also United Airlines, 

827 F.3d at 137.  Pipeline acknowledges, as it must, that United Airlines identified 

elimination of the income tax allowance as a potential remedy.  Pipeline Br. 15 

(citing United Airlines, 827 F.3d at 136).   

When a regulated entity directly pays an income tax, that entity’s cost of 

service properly includes an income tax allowance along with recovery for any 

other directly-incurred cost.  See Remand Order P 25 n.53, JA 886 (explaining that 

“[n]o double recovery results when a corporate pipeline’s cost of service includes 

an income tax allowance because this so-called ‘first tier’ corporate income tax is 

paid directly by the corporation, rather than by shareholders from the dividends 

used in the [discounted cash flow] methodology” (emphasis added)).  But if the 

investor pays the tax, then that income tax cost logically belongs as a component of 

the cost required to attract the investor’s capital rather than as a separate “line item 

in the cost of service.”  Id. P 29 n.67, JA 889 (“Based upon the United Airlines 

reasoning, all of these [investor-level] costs should be adequately addressed by the 

[discounted cash flow return on equity]—an investor will not make an investment 

unless the returns are sufficient to (a) cover the investor’s costs and (b) allow the 
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investor to retain a sufficient return notwithstanding those costs.”); see also BP 

West Coast, 374 F.3d at 1291 (explaining that the “bookkeeping expenses of the 

corporate unit holders are not recoverable in the rates of the pipeline”).   

C. The Commission reasonably found that the discounted cash flow 
methodology always provides a pre-tax return.  

To attract capital, entities must provide a pre-tax return that “covers 

investor-level taxes and leaves sufficient remaining income to earn investors’ 

required after-tax return.”  Remand Order P 22, JA 884-85.  Moreover, investors in 

a Commission-regulated entity are required by law to pay income tax irrespective 

of whether there is an income tax allowance in the entity’s rates.  Thus, even when 

the entity has an income tax allowance in its cost-of-service, the discounted cash 

flow return is still pre-tax.  Remand Rehearing Order P 14, JA 1276-77.  

Pipeline disagrees.  See Pipeline Br. 23.  But Pipeline fundamentally errs 

when it argues that the discounted cash flow methodology does not produce a pre-

tax return.  This can only be true if the discounted cash flow methodology fails to 

estimate a return that covers the investor’s tax costs and provides an adequate 

after-tax return.  Remand Rehearing Order P 31, JA 1286 (explaining that 

Pipeline’s denial of a pre-tax return is illogical because it requires the belief that an 

investor receiving a 10 percent return retains the same 10 percent after paying 

income taxes).  Pipeline essentially contends that, for a pass-through partnership 

pipeline receiving an income tax allowance, the pre-tax return equals the after-tax 
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return because investors in such an entity would have a “reasonable expectation” 

that “their costs would be accounted for by the income tax allowance” and 

therefore would not demand a pre-tax return.  See Pipeline Br. 20-21; see also 

Remand Rehearing Order P 30, JA 1285-86.   

This is not how the market works.  Investors in a pass-through entity “owe a 

tax on any income they receive whether or not a portion of a pipeline’s rate is 

attributable to an income tax allowance.”  Remand Rehearing Order P 31 

(emphasis added), JA 1286; see also id. n.82, JA 1286; 2018 Policy Statement 

PP 17-18 (disagreeing with Pipeline’s assertion that master limited partnership 

investors do not demand an after-tax return on equity if they know they will 

receive an income tax allowance).  Moreover, Pipeline’s view is inconsistent with 

United Airlines, which found that the discounted cash flow methodology 

“determines the pre-tax investor return required to attract investment, irrespective 

of whether the regulated entity is a partnership or a corporate pipeline.”  827 F.3d 

at 136 (emphasis added).   

1.  Pipeline’s substantive arguments are a veiled attack on 
United Airlines.   

The Commission cited United Airlines for the proposition that the 

discounted cash flow methodology produces a pre-tax return.  See Remand Order 

P 22 n.47, JA 885.  For its part, United Airlines cited Opinion No. 511 PP 243-44.  

827 F.3d at 136.  Opinion No. 511 explained that “a greater cash flow” (from, for 
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example, inclusion of the income tax allowance) will ultimately result in the same 

return on equity, “because the percentage return on equity for securities of similar 

risk is established by the market.”  Opinion No. 511 P 243 (emphasis added).  Like 

United Airlines, the orders on remand agree with this principle.  See Remand Order 

P 16 n.32, JA 882; Remand Rehearing Order P 11 n.26, JA 1274-75.   

Pipeline attacks the authorities cited by saying: (1) the Commission took 

Kern River, 126 FERC ¶ 61,034 P 114, out of context; and (2) statements in 

Opinion 511-A “clarified and undermined” that part of Opinion 511 cited by 

United Airlines.  Pipeline Br. 18-20.   

But the part of Kern River that Pipeline emphasizes (its ultimate conclusion 

that no double recovery existed there) does not contradict the more fundamental 

point for which it was cited, i.e. “investors invest on the basis of after-tax returns 

and price an instrument accordingly.”  See Remand Order P 22 n.46, JA 884 

(quoting Kern River, 126 FERC ¶ 61,034 P 114).  Moreover, Pipeline’s own post-

remand filings recognize that the market must provide a pre-tax return, and that 

investors make investments decisions based on their after-tax required return.  See 

Remand Rehearing Order P 29, JA 1285 (citing Pipeline’s Motion to Reopen the 

Record, Ex. 2 at 15-16, 40-41, R.1099, JA 1148-49, 1173-74).  Finally, Opinion 

No. 511-A did not contradict Opinion 511’s reliance on the “fundamental fact that 

a greater distribution or dividend will result in a higher stock price and a lower 
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distribution or dividend will result in lower stock price because prices adjust to 

reflect the same after-tax return.”  Opinion No. 511-A P 324.   

2.  The Commission reasonably rejected Pipeline’s argument 
that pre-tax returns equal after-tax returns for investors in 
pass-through entities that receive an income tax allowance.   

SFPP’s theory has meandered since remand from United Airlines.  See 

Remand Rehearing Order P 14 n.37, JA 1276-77.  In post-remand comments prior 

to issuance of the Remand Order, Pipeline conceded that the discounted cash flow 

provides a pre-tax investor return with or without an income tax allowance, but 

justified this pre-tax return on the basis that the market response (unit prices and 

distributions) will eventually revert to the same level with or without an income tax 

allowance.  See Remand Order P 24 n.51, JA 885-86; Remand Rehearing Order 

P 14 n.37, JA 1276-77; 2018 Policy Statement P 12 & n.23.  Pipeline now asserts 

that investors in pass-through entities that receive an income tax allowance have a 

“reasonable expectation” that “their tax costs would be accounted for by the 

income tax allowance” and would, therefore, invest “at unit prices . . . that did not 

presume a recovery of their income tax costs again in the pipeline’s equity return.”  

Pipeline Br. 20-21.  Both assertions are wrong.  See Remand Rehearing Order 

P 14, JA 1276-77.   

Pipeline wrongly claims that an investor in a pass-through entity that 

receives an income tax allowance would not “expect” a second recovery.  Pipeline 
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Br. 23.  Exactly to the contrary, the investor would expect a pre-tax return because 

“Commission policy [of including an income tax allowance] does not shift the 

actual liability to pay income taxes from the [master limited partnership] partners 

to the [master limited partnership] itself.”  Remand Rehearing Order P 31 n.82, 

JA 1286.  Stated another way, an investor’s tax liability does not depend on 

whether the pipeline receives an income tax allowance in rates, so any investor 

who faces income taxes will expect a pre-tax return.  See id. P 31, JA 1286 

(explaining that Pipeline’s denial of a pre-tax return is illogical because it requires 

the belief that an investor receiving a 10 percent return retains the same 10 percent 

after paying income taxes).   

When distributions increase (or decrease), the market reacts by increasing 

(or decreasing) the unit price.  See id. P 11 n.26, P 14 n.38, P 31 n.84, JA 1274-75, 

1277, 1286-87; 2018 Policy Statement P 14 n.24.  Either way, the result is the 

same pre-tax return.  See Remand Rehearing Order P 31, JA 1286; 2018 Policy 

Statement P 14 n.24; see also United Airlines, 827 F.3d at 136.   

Having found that the discounted cash flow methodology provides a pre-tax 

return, the Commission correctly determined that “there is no basis for imputing 

the partners’ income tax costs in [Pipeline’s] cost of service,” and reasonably 

concluded that the income tax allowance should be removed.  See Remand Order 

P 28, JA 888-89.   
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D.  The Commission did not read United Airlines as mandating a 
particular result.   

From the outset, Pipeline argued that United Airlines erroneously held that a 

double recovery results from including both a discounted cash flow return on 

equity and an income tax allowance in Pipeline’s cost of service.  Id. P 19, JA 883.   

According to Pipeline and Intervenor Association of Oil Pipe Lines 

(“Pipeline Association”), United Airlines required the Commission to find a way to 

preserve the income tax allowance.  Pipeline Br. 4, 14-15; Pipeline Association 

Br. 6-7.  But having been unable to find that the income tax allowance could be 

used without producing double recovery, the Commission reasonably chose to 

eliminate it.  Remand Order P 28, JA 888-89.  See ExxonMobil, 487 F.3d at 955 

(calculating cost-of-service using a pre-tax return and no income tax allowance 

“[a]rguably” would have been permissible); BP West Coast, 374 F.3d at 1291 

(Commission administrative law judge “was correct in including no such pass-

through or phantom taxes at all”).   

Without citing authority, Pipeline asserts that for the Commission “[t]o 

supplant its decision-making with purported findings by a court is contrary to the 

Administrative Procedure Act.”  Pipeline Br. 17.  But the agency reasoned that the 

discounted cash flow methodology provides a pre-tax return that compensates unit 

holders for their tax liability, which is—with or without United Airlines—a finding 

based on the record in this proceeding.  The Commission’s orders explain its 
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reasoning and provide a sufficient explanation to sustain the Commission in this 

proceeding.  See Remand Order PP 22-24, JA 884-86; Remand Rehearing Order 

PP 10-18, JA 1273-79.   

Pipeline also asserts that the Commission failed to identify or analyze 

substantial evidence to support the double-recovery finding.  See Pipeline Br. 19-

20; see also Pipeline Association Br. 15-16.  But the Commission’s task was not to 

disprove the Court’s identification of the double-recovery problem, but to resolve 

the problem the Court identified.  See United Airlines, 827 F.3d at 137.  Moreover, 

the Commission responded to many arguments that there is, in fact, no double 

recovery—or that double recovery is not problematic.  See Remand Order PP 21-

30, JA 883-89; see also 2018 Policy Statement PP 9-35.   

E. The pre-tax finding does not conflict with the efficient market 
hypothesis.  

As a general matter, when markets operate efficiently, “stock prices will 

react promptly to new public releases of information and thus fully reflect all 

public information.”  Tennessee Gas Pipeline Co. v. FERC, 926 F.2d 1206, 1210-

11 (D.C. Cir. 1991) (quoting Frank K. Reilly, Investment Analysis and Portfolio 

Management 215 (1989)) (internal quotations omitted).  Efficient markets help 

explain a negative unit price reaction following news of any revenue decrease.  See 

Remand Order P 23, JA 885.   
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Pipeline argues that the Commission abandoned belief in efficient markets.  

See Pipeline Br. 7, 20-23.  Under Pipeline’s view, investors in pass-through entities 

that receive an income tax allowance recognize the allowance and therefore do not 

demand a pre-tax return.  See Pipeline Br. 7, 23.   

The Commission considered and rejected Pipeline’s argument that efficient 

markets compel a finding that the double recovery was permissible.  See Remand 

Order P 23, JA 885 (Pipeline “essentially argues that there is no ‘short term’ 

because (pursuant to the efficient market hypothesis) the market immediately 

increases the price of partnership units in response to the cash flow from an income 

tax allowance, thereby maintaining the same rate of return as if there was no 

income tax allowance.”); see also Remand Rehearing Order P 31 & n.84, JA 1286-

87.  The Commission found Pipeline’s attempt to justify double recovery to be a 

“direct challenge” to United Airlines, and that Pipeline’s reasoning obscures the 

fundamental problem of an inflated cost of service.  Remand Order P 24, JA 885-

86.   

Moreover, efficient markets do not require this Court to accept the 

“illogical” argument that investors receiving a given return will retain that same 

return after paying taxes.  See id. P 31, JA 889-90; Remand Rehearing Order 

PP 30-31, JA 1285-86.  On the contrary, efficient markets help explain the pre-tax 

finding (and undercut the contention that investors behave differently when a 
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pipeline’s Commission-determined cost-of-service includes an income tax 

allowance).  See Opinion No. 511 P 243, JA 405-06; see also United Airlines, 827 

F.3d at 136; 2018 Policy Statement P 14 & n.24.   

Before the Commission, Pipeline took the contradictory position that the 

income tax allowance will cause distributions and prices to move such that the 

investors will “receive the same rate of return whether or not the pipeline receives 

an income tax allowance.”  Remand Order PP 23-24, JA 885-86; Remand 

Rehearing Order PP 12, 30, 32, JA 1275, 1285-86, 1287; see also 2018 Policy 

Statement P 12; see also id. n.21 (describing Pipeline’s argument that higher tariffs 

lead to increased distributions and unit prices).  But these market forces—i.e. unit 

prices responding to distributions, thereby holding the discounted cash flow return 

on equity stable—only obscure the double-recovery problem.  Remand Order P 24, 

JA 885-86.  The Commission, therefore, had good reason to adhere to efficient 

markets while affirming the Remand Order’s “finding that instantaneous stock 

price adjustments do not eliminate the double recovery that would result from 

permitting [a master limited partnership] to recover an income tax allowance.”  

Remand Rehearing Order P 13, JA 1275-76.  Double recovery of costs, even after 

the market has adjusted, means “inflated cost of service,” i.e., rates that deviate 

from the pipeline’s costs without justification.  Id.  



 

33 

F. A negative market response does not undercut the finding that the 
discounted cash flow determines a pre-tax return.   

The Commission recognized that “changes to . . . income tax policies may 

affect the unit price of regulated entities.”  Id. P 14, JA 1276-77.  But these 

changes “do not resolve the double-recovery problem or change any [master 

limited partnership’s discounted cash flow] return from a pre-investor tax return to 

an after-investor tax return.”  Id.   

The Commission found that studies showing the fall in unit prices was “not 

relevant” to the issue of double recovery, and did “not undercut the holding” of the 

Remand Order.  Id. P 34, JA 890-91.  The Commission explained that double 

recovery was the relevant inquiry, “not the post-rate case effects upon the unit 

price of [Pipeline’s] parent [master limited partnership].”  Remand Order P 24, 

JA 885-86; see Remand Rehearing Order P 34, JA 1288-89.   

Pipeline states that the double-recovery finding harmed the pipeline 

industry.  Pipeline Br. 12-13.  Its argument cites no authority and rests solely on 

the market response as reflected in the drop of unit prices.  Id. at 12.   

G.  The Commission considered the implications of its orders.  

Pipeline argues that the Commission failed to consider the implications of 

the policy shift, including the tax liability of the “corporate parent.”  Id. at 24-25.  

Pipeline emphasizes that this corporate investor in Pipeline will have to pay taxes 

before making distributions (dividends) to its shareholders, and the “return to 
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stockholders will decrease accordingly.”  Id.  But that corporate parent, as investor, 

is not unique.  All investors have to pay taxes, even individuals.  See BP West 

Coast, 374 F.3d at 1289.  The discounted cash flow methodology allows recovery 

of all investor expenses.  See United Airlines, 827 F.3d at 136; BP West Coast, 374 

F.3d at 1291.   

Pipeline argues that removing the income tax allowance will hinder access to 

capital for pass-through entities.  Pipeline Br. 12.  This speculative argument 

assumes the discounted cash flow methodology is not pre-tax.  As explained above 

(supra pp. 24-28), the Commission’s discounted cash flow methodology provides a 

pre-tax return that leaves investors with an after-tax return commensurate with 

other investments of like risk after paying taxes.  See Remand Order P 22, JA 884-

85.   

Pipeline and Pipeline Association cite no authority for the proposition that 

double recovery is necessary to attract capital, and the Commission reasonably 

concluded that it is not.  See id. P 29, JA 889; Remand Rehearing Order PP 10, 13, 

JA 1273-74, 1275-76; see also 2018 Policy Statement P 44.  Cost-of-service 

ratemaking is designed to ensure that a Commission-jurisdictional pipeline may 

recover its costs, including income tax costs, plus a reasonable return on equity.  

E.g., City of Charlottesville, 774 F.2d at 1207.  Double recovery is “contrary to 

fundamental cost-of-service principles” and precludes just and reasonable rates.  



 

35 

Remand Rehearing Order P 15 n.39, JA 1277-78.  Hope’s requirement that return 

be “commensurate with the return on investments in other enterprises having 

corresponding risks” (320 U.S. at 603) is satisfied because the discounted cash 

flow-return “provides the pipeline with a return commensurate with investments of 

corresponding risk and sufficient to attract capital.”  Remand Order P 29, JA 889, 

Remand Rehearing Order P 34, JA 1288-89.  Thus, under Hope, the Commission’s 

focus is not on maintaining an inflated equity market capitalization of Pipeline 

based on the unfounded income tax allowance.  Rather, the focus is on the 

adequacy of Pipeline’s return on rate base, which is not undermined by evidence of 

a drop in unit prices.   

Pipeline Association argues that the Commission did not give a reasoned 

explanation for “abandoning the policies underpinning its prior income tax 

allowance methodology.”  Pipeline Association Br. 15-22.  In particular, Pipeline 

Association cites:  (1) achieving “comparability in rates;” and (2) “encouraging 

investment in pipeline infrastructure.”  Id. at 5, 15; see also id. at 16-17 (citing 

similar goals from Inquiry Regarding Income Tax Allowances, 111 FERC ¶ 61,139 

(2005) (2005 Policy Statement)).  United Airlines suggested two remedies, neither 

of which was justifying double recovery to encourage infrastructure or to advance 

a policy of equalizing rates.  827 F.3d at 137.   
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In any event, the Commission’s removal of the income tax allowance 

restored parity in returns between corporations and partnerships.  See Remand 

Order P 25, JA 886.  “[Pipeline’s] attempt to justify affording an income tax 

allowance on the basis that the Commission is implementing Congress’ intent does 

not address the remand’s mandate to resolve the double recovery issue.”  Id. P 26 

n.56, JA 887; see also United Airlines, 827 F.3d at 136 (rejecting the 

Commission’s argument that “any disparate treatment between partners in 

partnership pipelines and shareholders in corporate pipelines is the result of the 

Internal Revenue Code, not FERC’s tax allowance policy”); BP West Coast, 374 

F.3d at 1293 (“The mandate of Congress in the tax amendment was exhausted 

when the pipeline limited partnership was exempted from corporate taxation.”); 

2018 Policy Statement P 38 n.70.   

III. The Commission reasonably declined to reopen the record.   

Pipeline and Pipeline Association claim that the drop in Pipeline’s stock 

price after the Commission issued the 2018 Policy Statement shows that Pipeline 

could not have been double-recovering its income tax liability, and that the 

Commission should have reopened the record in order to consider this new 

evidence.  Pipeline Br. 25-31; Pipeline Association Br. 8-14.  The Commission 

reasonably held, however, that the need for administrative finality outweighed 

Pipeline’s interest in submitting material that was, at best, minimally relevant to 
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this much-litigated issue.  See Remand Rehearing Order PP 27, 33-34, JA 1282-83, 

1287-89.  This case “involves whether an income tax allowance should be included 

in [Pipeline’s] cost of service, not the post-rate case effects upon the unit price of 

[Pipeline’s] parent partnership.”  Id. P 34, JA 1288-89 (quoting Remand Order 

P 24, JA 885-86).  And in any event, the “fact that value is reduced does not mean 

that the regulation is invalid.”  Hope, 320 U.S. at 601 (citing cases).  The 

Commission acknowledged that eliminating the double recovery could cause 

pipeline unit prices to decrease, but such a market response “does not justify 

perpetuation of the double recovery.”  Remand Rehearing Order P 34, JA 1288-89; 

see also Remand Order P 24 n.52, JA 886 (finding “without merit” Pipeline’s 

converse argument, i.e., that it is just and reasonable to allow recovery of 

duplicative costs because this causes unit prices to rise). 

A. Pipeline did not demonstrate an interest more compelling than 
administrative finality.   

The Commission may reopen an administrative record if it “has reason to 

believe that reopening . . . is warranted by any changes in conditions of fact or law 

or by the public interest.”  18 C.F.R. § 385.716 (cited in Remand Rehearing Order 

P 26, JA 1282).  This agency discretion “is reserved for extraordinary 

circumstances.”  Cities of Campbell v. FERC, 770 F.2d 1180, 1191-92 (D.C. Cir. 

1985).  Circumstances that justify reopening the record must rise above a level that 
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is merely “material,” and go “to the very heart of the case.”  Miss. Indus. v. FERC, 

808 F.2d 1525, 1567 (D.C. Cir. 1987). 

Pipeline’s arguments (Br. 27) in favor of reopening the record to admit 

information about the re-pricing of master limited partnership units in equity 

markets do not rise to this level.  The Commission typically does not reopen the 

record simply to ascertain the most recent information.  See, e.g., Interstate Power 

& Light Co. v. ITC Midwest, LLC, 135 FERC ¶ 61,162 at PP 12, 23 (2011) (new 

testimony about effect of transmission formula implementation does not warrant 

reopening); E. Tex. Elec. Coop., Inc. v. Cent. & S.W. Servs., Inc., 94 FERC 

¶ 61,218, at 61,801 (2001) (no reopening in order to substitute real-world data for 

hypothetical data used in litigation).  Changes “always occur” after the close of an 

agency record, and “litigation must come to an end at some point.  Hence, the 

general rule is that once closed, an agency record will not be reopened.”  Transw. 

Pipeline Co., Opinion No. 238, 32 FERC ¶ 61,009, at 61,037 (1985), reh’g denied, 

Opinion No. 238-A, 36 FERC ¶ 61,175 (1986), aff’d, Transw. Pipeline Co. v. 

FERC, 820 F.2d 733 (5th Cir. 1987); E. Tex. Elec. Coop., 94 FERC at 61,800 

(citing cases).   

The Commission emphasized that Pipeline had litigated the income tax 

allowance issue for more than 10 years, and had “presented its arguments 

regarding the double-recovery issue through briefing and expert testimony” many 



 

39 

times before the Commission and this Court.  Remand Rehearing Order P 27 & 

nn.60-62, JA 1282-83.  “The duty of the Commission to examine all relevant facts, 

moreover, does not extend to holding an evidentiary hearing open indefinitely . . . 

as if in an attempt to assist a party in figuring out what its story really is.”  Cities of 

Campbell, 770 F.2d at 1191-92.  In light of these factors, it was reasonable for the 

Commission to find that administrative finality outweighed any need to allow 

Pipeline “another bite at the apple at this late stage.”  Remand Rehearing Order 

P 27, JA 1282-83.   

B. Pipeline received sufficient process when the Commission 
considered and rejected Pipeline’s post-remand filings.   

Pipeline explains that the Commission may reach substantive conclusions 

without holding a hearing – just not in this case, because it involves “the 

application of a major policy change.”  Pipeline Br. 25.  Pipeline also claims that 

the Commission “unreasonably foreclosed” it from re-litigating the income tax 

allowance issue “under the governance of” the 2018 Policy Statement.  Pipeline 

Br. 28-29 (citing Policy Statement Rehearing Order P 8).  Neither argument has 

merit. 

To support its argument for a hearing, Pipeline cites Mobil Oil Corp. v. 

FERC, in which an Administrative Procedure Act rulemaking began as an inquiry 

into cost allocation for transportation of hydrocarbons, but ended with the 

Commission establishing nationally applicable rates for these services.  483 F.2d 
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1238, 1243-45 (D.C. Cir. 1973).  Mobil Oil is “no longer good law.”  Wis. Gas Co. 

v. FERC, 770 F.2d 1144, 1167 (D.C. Cir. 1985) (Supreme Court has rejected the 

foundational assumption of Mobil Oil’s Administrative Procedure Act analysis).  

And it does not help Pipeline anyway, because it does not stand for the proposition 

that any specific procedure is always necessary to develop a record; like other 

cases, it acknowledges the agency’s flexibility in this regard.  Mobil Oil, 483 F.2d 

at 1259 (“[I]n any administrative proceeding, the type of procedure is related and 

proportionate to the degree of evidentiary support required for the agency’s 

decision.”); see also, e.g., Moreau v. FERC, 982 F.2d 556, 568 (D.C. Cir. 1993) 

(no need for evidentiary hearing where there are no issues of material fact, and/or 

if the Commission can resolve disputed issues based on the written record); Cerro 

Wire & Cable Co. v. FERC, 677 F.2d 124, 129 (D.C. Cir. 1982) (“mere allegations 

of disputed facts are insufficient to warrant a hearing; petitioners must make an 

adequate proffer of evidence to support them”). 

As for Pipeline’s argument that the Commission wrongly denied it an 

opportunity to demonstrate a lack of double recovery, Pipeline submitted four post-

remand filings arguing for the preservation of its income tax allowance:  two sets 

of comments, a request for rehearing, and a motion to reopen the record.  See 

Remand Rehearing Order P 27, JA 1282-83.  The Commission did not dismiss 

these submissions out of hand, but discussed Pipeline’s proffer of additional 
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evidence and explained why it found that evidence “without merit.”  Id. P 26, 

JA 1282 (motion and attached exhibits “concede the Commission’s key findings” 

in the Remand Order); see also id. PP 26-37, JA 1282-90 (analyzing submissions).  

This approach is “well within the bounds of the Commission’s discretion, 

particularly given the highly technical nature of the issues raised in the” 

submissions.  Minisink Residents for Envtl. Pres. and Safety v. FERC, 762 F.3d 97, 

115-16 (D.C. Cir. 2014) (no error in Commission’s decision to review, and then 

not accept, late-filed evidence that would not have changed the Commission’s 

conclusions).  And as the Commission pointed out, Pipeline had been litigating the 

income tax allowance issue for years before the agency issued its 2018 Policy 

Statement.  Remand Rehearing Order P 27, JA 1282-83. 

Pipeline Association, as a non-party in the underlying rate case, must accept 

the record as it is.  See 18 C.F.R. § 385.214(d)(3)(ii).  Pipeline Association would 

not have been entitled to file a motion to reopen the record before the Commission, 

see Alcoa Power Generating, Inc., 152 FERC ¶ 61,040 P 13 (2015), so its request 

for this relief on appeal attempts to circumvent Commission regulations.  Pipeline 

Association cites no authority for its assertion that the Commission should have 

considered, in this ratemaking proceeding, specific record items from the 2018 

Policy Statement proceeding.  See Pipeline Association Br. 11-13.  Those 
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pleadings were submitted to the Commission in response to its Notice of Inquiry, 

not to support findings regarding specific pipeline rates.   

IV. The Commission reasonably declined to order refunds of deferred taxes 
that were collected prior to commencement of this rate case.  

When it removed the income tax allowance from its cost of service in rates 

going forward (beginning in 2008), Pipeline also eliminated the regulatory 

construct of reducing its rate base by its deferred income tax balance (accumulated 

from 1992 to 2008) of approximately $28,021,359 because “there is no longer an 

income tax allowance.”  Remand Rehearing Order P 89, JA 1312-13.   

The Commission found that “[o]nce an income tax allowance has been 

removed from cost of service, as is the case for [Pipeline], there is no basis to 

continue to include [accumulated deferred income tax] to normalize the pipeline’s 

income tax costs.”  Id.  If there is no income tax allowance in Commission rates, 

normalization plays no role in matching tax benefits with the associated costs 

creating those benefits.  Id.  Moreover, there is no need for the deferred income tax 

regulatory construct “to ensure that regulated entities do not earn a return on cost-

free capital.”  Id.  

The income tax allowance and the deferred tax account were putative 

“costs” that went into the computation of rates, and when they were disallowed as 

such, the rates became unreasonably high.  The question, therefore, is what remedy 

is available for unlawful rates.  Shippers are entitled to refunds of the unreasonable 
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portion of rates back to the beginning of this proceeding in 2008 (see Interstate 

Commerce Act section 15(7), 49 U.S.C. app. § 15(7)), and they are receiving that 

in Pipeline’s compliance filing.  What they are seeking now, therefore, are refunds 

of amounts collected in rates on file before this rate case began in 2008.  But the 

Act makes no provision for that.  To “amortize” to ratepayers the deferred tax 

balance “would, effectively, retroactively apply the holding in [the Remand Order] 

by requiring Pipeline to refund the deferred taxes recovered under past rates for 

service prior to the commencement of this proceeding.”  Remand Rehearing Order 

P 93, JA 1315.  The Commission correctly rejected Shippers’ proposal as 

retroactive ratemaking.   

A. Normalization principles do not support refunding accumulated 
deferred taxes from rates collected prior to commencement of the 
rate case in 2008.   

The Commission’s normalization principles undermine Shippers’ view that 

the pre-2008 deferred income tax balance should be refunded to them, or that the 

balance should continue to reduce Pipeline’s rate base.  See Remand Rehearing 

Order PP 91, 105, JA 1313-14, 1322-23.  The Commission’s normalization 

regulations “only apply to entities with an income tax allowance component in 

their regulated cost-of-service rates.”  Id. P 91, JA 1313-14 (referring to analogous 

natural gas regulations).   



 

44 

Normalization matches “the pipeline’s cost-of-service expenses in rates with 

the tax effects of those same cost-of-service expenses.”  Id.  “If there is no income 

tax allowance in Commission rates, there is no basis for the ‘matching’ function of 

normalization, including [accumulated deferred income tax].”  Id.; see also id. P 91 

n.198, JA 1314; Policy Statement Rehearing Order P 14.   

B. Ratepayers have no ownership interest in previously-collected 
amounts in the accumulated deferred income tax account.   

Pipeline’s pre-2008 rates included an income tax allowance “determined by 

the straight-line depreciation used in cost-of service rates.”  Remand Rehearing 

Order P 101, JA 1319; see also id. P 105, JA 1322-23.  Therefore, pre-2008 

customers “paid their properly allocated share of the pipeline’s costs for the 

transportation service they received.”  Id. P 105, JA 1322-23.  In addition, the 

benefits of accelerated taxation and normalization were spread ratably over the 

entire useful life of Pipeline’s facilities.  See Safe Harbor for Inadvertent 

Normalization Violations, Rev. Proc. 2017-47, 2017-38 I.R.B. 233, § 2.  As pre-

2008 ratepayers paid their properly allocated share (and received their properly 

allocated benefit), “[i]t follows that, if the Commission determines part way 

through the overall normalization period that the pipeline is not entitled to any tax 

allowance, the Commission cannot require the pipeline to return to shippers 

[deferred tax] amounts collected in prior rates without engaging in retroactive 

ratemaking.”  Remand Rehearing Order P 94, JA 1315-16.   
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The accumulated deferred income tax balance is a regulatory construct that 

prevents the pipeline from earning a return on cost-free capital.  Id. P 63, JA 1302-

03.  It is not a “true-up or tracker of money owed to shippers.”  Id. P 92, JA 1314-

15.  Rather, the deferred tax balance “is simply a way of reflecting the fact that a 

certain portion of rate base is not financed by investor funds so that there is no 

‘interest’ cost to the utility on a portion of its rate base.”  Regulations 

Implementing Tax Normalization for Certain Items Reflecting Timing Differences 

in the Recognition of Expenses or Revenues for Ratemaking and Income Tax 

Purposes, Order No. 144, FERC Stats. & Regs. ¶ 30,254, at 31,539 (1981).   

The Commission and this Court have rejected Shippers’ contrary view that 

rates prior to the rate case were a “prepayment” because “every [prior ratepayer] 

received the full tax benefit associated with every expense that it bore.”  Remand 

Rehearing Order P 105, JA 1322-23 (quoting Public Utilities, 894 F.2d at 1381) 

(internal quotations omitted); see also Order No. 144 at 31,539.  Shippers therefore 

do not have an ownership interest in previously-accumulated sums in the deferred 

income tax balance.  See Remand Rehearing Order P 74, 78, 92, JA 1306-07, 1308, 

1314-15; see also Policy Statement Rehearing Order PP 15-16; Bd. of Pub. Util. 

Comm’rs v. N.Y. Tel. Co., 271 U.S. 23, 32 (1926) (utility customers’ payments for 

service do not confer legal or equitable interest in the property used to provide that 

service, or in company funds); Pub. Sys., 709 F.2d at 85 (rejecting the notion “that 



 

46 

ratepayers have an ownership claim” to the accumulated deferred income tax 

balance).   

In addition, deferred taxes are not like a loan from ratepayers.  See Order 

No. 144 at 31,539.  Therefore, ratepayers do not “have an ownership claim or 

equitable entitlement to the ‘loaned monies.’”  See id.  To be sure, pre-2008 

customers paid rates that included deferred taxes, “[b]ut paying deferred taxes in 

rates does not convey an ownership or creditor’s right.”  Id. n. 75.  On review, this 

Court agreed.  Public Utilities, 894 F.2d at 1381.   

C. Shippers seek retroactive ratemaking by seeking refunds of 
money collected from pre-2008 rates.    

The rule against retroactive ratemaking “bars utility refunds for past 

excessive rates.”  City of Piqua v. FERC, 610 F.2d 950, 954 (D.C. Cir. 1979).  

Shippers’ refund proposal would violate the rule against retroactive ratemaking 

because the pre-2008 deferred taxes were “recovered under past rates for service 

prior to the commencement of this proceeding.”  Remand Rehearing Order P 74, 

93, JA 1306-07, 1315; see also Public Utilities, 894 F.2d at 1381.  However, 

“[u]nder the Interstate Commerce Act, the Commission only has the authority to 

address over-recovery by prospectively changing a pipeline’s rate, and may not 

retroactively refund over-collected amounts.”  Remand Rehearing Order P 93, 

JA 1315; see also Oxy USA, Inc. v. FERC, 64 F.3d 679, 698-700 (D.C. Cir. 1995).  

Notice matters because the rule against retroactive ratemaking aims to achieve 
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predictability.  See Pub. Utils. Comm'n of Cal. v. FERC, 988 F.2d 154, 163-64 

(D.C. Cir. 1993); Oxy, 64 F.2d at 699. 

Shippers recognize the “limitations of [Interstate Commerce Act] section 

15(7)” and acknowledge that rates set in this case became effective on August 1, 

2008.  Shippers Br. 19.  They nonetheless assert that refunding the deferred portion 

of the pre-2008 income tax allowance would not be retroactive ratemaking because 

there was notice that the Commission reconciles over-recoveries of accumulated 

deferred income tax balances.  Id. at 22-23.  

But just as the Interstate Commerce Act gives the Commission no authority 

to order a refund of the currently payable portion of income tax allowance 

collected before 2008 (not at issue here, see Shippers Br. 21 n.49), the Commission 

cannot order a refund of the deferred portion (Shippers’ objective here).  See 

Remand Rehearing Order P 17, JA 1278-79 (observing that it would be retroactive 

ratemaking to refund either (1) “the income tax allowance expenses;” or (2) the 

“deferred tax reserves recovered in past rates”).  Further, the Commission’s 

normalization policies do not provide notice that would justify carving out an 

exception to the rule against retroactive ratemaking.  Id. P 104, JA 1321-22.  The 

normalization policy “does not apply in the context of a complete elimination of a 

pipeline’s income tax allowance.”  Id. 
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Shippers’ proposal demonstrates the lack of notice.  Shippers acknowledge 

that, going forward, Pipeline will not have an income tax allowance; therefore, the 

Commission’s standard methodology for addressing an over-funded deferred tax 

balance would not work.  See Comments and Protests of the Joint Shippers at 17-

18, R. 1087, JA 985-86 (acknowledging that the “reverse South Georgia method,” 

see Memphis Light, Gas & Water Div. v. FERC, 707 F.2d 565, 569 (D.C. Cir. 

1983), would not work).  Instead, Shippers proposed that the Commission “create a 

separate amortization mechanism” in order to refund the pre-2008 deferred taxes to 

ratepayers.  Id.  But no one paying pre-2008 rates or providing pre-2008 service 

had notice of any such “separate amortization mechanism.”   

By contrast, the Commission’s natural gas pipeline normalization 

regulations provide notice for addressing income tax rate changes.  See 18 C.F.R. 

§ 154.305(d).  Similar principles apply to oil pipelines.  Remand Rehearing Order 

P 91, JA 1313-14.  Town of Norwood, which addressed the Commission’s 

ratemaking treatment of a transition from pay-as-you-go to accrual accounting for 

post-retirement benefits, provides an additional counter-example.  Norwood found 

no retroactivity problem with a “transition obligation” that accounted for higher 

liabilities under accrual accounting because “the only shift is timing within the 

future.”  53 F.3d at 381.  Here, Shippers’ proposal would not merely shift the 

timing of an adjustment, but correct “errors in earlier approximations of actual 
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costs” (namely, the error of permitting pass-through entities an income tax 

allowance), which is “impermissible retroactive ratemaking.”  Id. at 383; see also 

Remand Rehearing Order P 104 n.231, JA 1322.   

Because ordering refunds for pre-2008 time periods would necessarily 

presume a finding that those rates were “in retrospect too high” or “unjust and 

unreasonable,” refunds are impermissible retroactive ratemaking.  Public Utilities, 

894 F.2d at 1382.  “The Commission [has] no legal right to reduce [the Pipeline’s 

going-forward] rates ... below levels found to be just and reasonable” as “the 

Commission’s adjustments of those rates were in substance a retroactive 

adjustment of prior rates based on normalization.”  Id. at 1383-84; see Remand 

Rehearing Order P 103, JA 1321.  “This kind of post hoc tinkering would 

undermine the predictability which the [retroactive ratemaking] doctrine seeks to 

protect.”  Public Utilities, 894 F.2d at 1383; see also Old Dominion Elec. Coop. v. 

FERC, 892 F.3d 1223, 1230 (D.C. Cir. 2018) (Commission cannot waive or 

retroactively change filed rates for equitable reasons).   

Shippers state that Public Utilities addressed unique circumstances that are 

inapplicable here.  Shippers Br. 29-33.  Although there are differences, in both 

Public Utilities and this case the “basis for tax normalization no longer applied 

because the pipeline no longer recovered an income tax allowance.”  Remand 

Rehearing Order P 102, JA 1319-20; see Public Utilities, 894 F.2d at 1379, 1382.  
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In both cases, normalization played a matching role that ceased to exist going 

forward.  Accordingly, unwinding that previous matching—where Shippers paid 

their fair share of the costs and received their ratable share of the benefits—would 

retroactively change past rates.   

Shippers assert that the Commission “had to change its reading [of Public 

Utilities] to make its ruling here.”  Shippers Br. 32 (citing BP Pipelines (Alaska) 

Inc., Opinion No. 502, 123 FERC ¶ 61,287 P 161-63 (2008)).  Not so.  BP 

Pipelines (Alaska) is inapplicable because:  (1) the dismantlement costs at issue 

there were prepayments; and (2) an accounting of those dismantlement costs going 

forward was not retroactive ratemaking because the accounting concerned rates 

going forward for ongoing costs.  See Opinion No. 502, 123 FERC ¶ 61,287 P 163 

n.274 (citing BP Pipelines (Alaska) Inc., Initial Decision, 119 FERC ¶ 63,007 PP 

165-69 (2007)).  In addition, it is not correct that the Public Utilities Court had “no 

claim of retroactive ratemaking . . . before it.”  Shippers Br. 31.  Both the Court 

and a petitioner before the Court (El Paso) cited City of Piqua, 610 F.2d at 954, for 

the rule against retroactive ratemaking.  See Public Utilities, 894 F.2d at 1383; El 

Paso Brief, Public Utilities at 22 n.14.  And El Paso argued against a ruling that 

would allow the Commission to “reduce El Paso’s current and future rates to adjust 

for the tax component of rates previously held to be just and reasonable.”  El Paso 

Brief, Public Utilities at 22. 
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D. Commission policy for addressing income tax rate changes does 
not resolve this issue.  

Shippers acknowledge that the accumulated deferred income tax balance 

relates to Pipeline’s “past rates.”  Shippers Br. 10.  But they analogize the removal 

of the income tax allowance to adjustments that are necessary when Congress 

changes income tax rates.  See id. at 6, 10-15; see also Remand Rehearing Order 

P 77, JA 1307-08.   

The tax rate analogy fails.  A tax rate change is forward-looking and 

recognizes that “the pipeline currently needs to collect a lower level of tax 

expenses in rates to cover the tax liability for that year.”  Remand Rehearing Order 

P 97, JA 1317.  By contrast, the rate case here completely removed the income tax 

allowance going forward; thus, “there is no basis for the ‘matching’ function of 

normalization and no liability for the deferred taxes reflected in [accumulated 

deferred taxes].”  Id.  “Where there is no income tax allowance component in cost-

of-service rates, there is no rationale for requiring [Pipeline] to continue to account 

for [accumulated deferred income taxes].”  Id.   

Moreover, Shippers appear to assume that because there is notice of 

adjustments when tax rates change, there must also be notice for all other 

situations, including the removal of income tax allowance from cost of service.  As 

discussed above (see supra p. 43-44), because the Commission’s normalization 

policies do not apply here, the Commission reasonably concluded that refunds 
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would pose a retroactive ratemaking issue.  See Remand Rehearing Order P 104, 

JA 1321-22.   

E. The refusal to order refunds of money collected prior to 2008 did 
not result in retroactive ratemaking as asserted by Shippers.  

The Commission rejected Shippers’ “[i]ronic[]” (Shippers Br. 19) argument 

that the failure to refund deferred taxes collected in pre-2008 rates was itself 

retroactive ratemaking.  Remand Rehearing Order P 101, JA 1319.  As explained 

above (see supra pp. 46-50), the converse is true:  refunds would be retroactive 

ratemaking.   

Shippers continue to argue that the failure to return the earnings on those 

amounts would be retroactive ratemaking.  Shippers Br. 19-21.  They complain 

that the removal of the deferred tax balance from rate base allows Pipeline to earn 

a return on what was previously considered cost-free capital.  Id. at 19.  Shippers 

also assert that removing deferred taxes from Pipeline’s pre-2008 rate base 

calculations caused the deferred return balance (applied to post-2008 rates) to be 

too high.  Id. at 20-21. 

The Commission rejected Shippers’ argument, and explained that Public 

Utilities also applied to the “earnings on an excess [deferred income tax] balance.”  

Remand Rehearing Order P 101, JA 1319.  Accordingly, Shippers’ retroactive 

ratemaking assertion should be rejected because it would deny Pipeline the fruits 

of proceeds collected in pre-2008 rates.  See Public Utilities, 894 F.2d at 1384 
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(retroactive ratemaking applies to the “proceeds of rates that have been finally 

approved and collected” and also to the “fruits of those proceeds”).   

Finally, Shippers did not explicitly link the increased deferred return to a 

violation of the rule against retroactive ratemaking.  See Comments and Protests of 

the Joint Shippers at 21-22, R. 1087, JA 989-90; Joint Shippers Surreply 

Comments at 31-32, R. 1101, JA 1243-44.  In any event, this is not retroactive 

ratemaking because Pipeline is not seeking additional recovery to make up for 

deficient pre-2008 rates, and Pipeline’s post-2008 calculation of deferred equity 

return is consistent with the removal of income tax allowance and the associated 

deferred taxes for purposes of determining future rates.  See Remand Rehearing 

Order P 101, JA 1319.   

V. The Commission reasonably held that Pipeline could not claim larger 
index rate increases in its recalculated rates than the Commission had 
previously approved.  

In the Remand Order, the Commission rejected Pipeline’s attempt to claim 

higher index-rate increases for 2011, 2012, and 2013 than Pipeline had previously 

filed with the Commission.  See Remand Rehearing Order P 57, JA 1300 (citing 

similar decision concerning Pipeline’s East Line rates in SFPP, L.P., Opinion No. 

522-B, 162 FERC ¶ 61,229 (2018) (“East Line Order”)).  It required Pipeline to 

recalculate its refunds and going-forward rates using the index increases that 
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Pipeline had already filed, and that the Commission had already accepted.  Id. 

P 58, JA 1301 (citing 18 C.F.R. § 342.3). 

Pipeline contends that this ruling is an arbitrary change in policy designed to 

further reduce its just and reasonable rates.  Pipeline Br. 33-34.  Most of its 

argument criticizes the East Line Order.  See id. at 34-37.  But because Pipeline 

has sought agency rehearing of other issues in the East Line Order, that order is 

neither final nor properly before the Court.  See Order, Case No. 18-1131 (Aug. 31, 

2018) (granting unopposed motion to dismiss for lack of jurisdiction); see also, 

e.g., Clifton Power Corp. v. FERC, 294 F.3d 108, 111-12 (D.C. Cir. 2002) 

(petition for review filed before rehearing order issues is “incurably premature” 

and “must be dismissed”); Bellsouth Corp. v. FCC, 17 F.3d 1487, 1489-90 (D.C. 

Cir. 1994) (finality is a party-based concept; case cannot be final for one purpose, 

but non-final for another).   

In any event, when an agency action marks a change in position, the agency 

must “display awareness that it is changing position,” and “show that there are 

good reasons for the shift; but the reasons for the new position need not be better 

than the reasons for the old one.”  Ass’n of Oil Pipe Lines v. FERC, 876 F.3d 336, 

342 (D.C. Cir. 2017) (quoting FCC v. Fox Television Stations, Inc., 556 U.S. 502, 

515 (2009)) (emphasis in original).  As the Remand Order acknowledges, the East 

Line Order expressly reversed an earlier ruling, and explained the Commission’s 
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reasons for doing so.  Remand Order P 57, JA 902.  Therefore, to any extent that 

the Remand Order itself can be considered a change in policy, the Commission 

provided an appropriate explanation.  See id. 

The East Line Order provided five reasons to “determine [Pipeline’s] 

refunds and going forward rates based upon Pipeline’s actual index filings,” and, 

conversely, not to allow a pipeline to update the index-rate increases that it takes in 

a particular year when it recalculates its rates.  East Line Order PP 16-20; see also 

id. P 15 (expressly reversing earlier “holding that [Pipeline] may apply index 

increases different from those previously submitted in this proceeding”).  Briefly, 

the Commission did not allow Pipeline to update previously-approved index rate 

increases because:  (1) litigation concerning Pipeline’s rates did not alter the 

industry-wide cost changes justifying Pipeline’s annual index rate changes, id. 

P 16; (2) allowing Pipeline to retroactively increase its index rate changes “would 

inoculate [Pipeline] from the risk associated with its own” ratemaking strategy, id. 

P 17; (3) to do so “would thwart the simplified and streamlined oil pipeline 

ratemaking procedures mandated by the Energy Policy Act of 1992 and embodied 

in the indexing methodology,” id. P 18; (4) the retroactive index rate changes do 

not follow the Commission’s regulations for making rate changes, id. P 19; and (5) 

permitting the changes would undermine predictability and rate certainty for 

shippers, id. P 20.   
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The Remand Order also found that “a compliance filing is not an appropriate 

forum for re-litigating index filings previously accepted by the Commission.” 

Remand Order P 57, JA 902 (referring to East Line Order).  Pipeline claims that 

ratepayers are always on notice of potential changes to the rates on file (Pipeline 

Br. 36-37), but this misses the Commission’s point.  Changes made to index-rate 

increases in the context of cost-of-service litigation require the Commission “to 

consider, at each stage, potential shipper challenges to each newly-instituted index 

adjustment.”  East Line Order P 18; see also Remand Order P 55, JA 901-02 

(describing such challenges).  Such process “goes far beyond [Pipeline’s] original 

cost-of-service filing, and would undermine the simplified and streamlined 

procedures indexing was intended to achieve.”  East Line Order P 18.  See also Sw. 

Airlines, 926 F.3d at 853 (index-rate system is meant to simplify oil pipeline 

ratemaking).  Here, it also duplicates other litigation, as the merits of Pipeline’s 

2011 index-rate increase remains the subject of a separate, long-running agency 

proceeding.  Remand Order n.134, JA 902 (citing SFPP, L.P., Opinion No. 527-A, 

162 FERC ¶ 61,230 (2018) (granting rehearing and returning proceeding to 

hearing)). 

Pipeline’s factual challenges are similarly unpersuasive.  It correctly points 

out that all of its rate proposals are subject to refund, and that it did not know the 

outcome of its rate cases when it proposed the index rate increases.  Pipeline 
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Br. 35-36.  But this does not respond to the Commission’s findings that Pipeline is 

responsible for its own ratemaking strategy, and that cost-of-service changes are 

meant to be an alternative to the indexing methodology.  East Line Order P 17; see 

also Ass’n of Oil Pipe Lines, 876 F.3d at 339 (cost-of-service ratemaking to be 

used if there is a “substantial divergence” between a pipeline’s costs and the rate 

that results from use of the index).  The Commission’s ruling merely holds 

Pipeline to its choices.  See Remand Order P 57, JA 902; see also Opinion No. 

511-A P 405 (limiting SFPP to one-quarter of the index rate increase it claimed, on 

compliance, for a prior year in which it had demonstrated its cost of service); reh’g 

denied, Opinion No. 511-B PP 27-33; United Airlines, 827 F.3d at 133 

(“discern[ing] no error in FERC’s decision-making” on this subject, especially in 

light of deference afforded the agency in complex ratemaking decisions). 

VI. The Commission reasonably allocated recovery of litigation expenses 
over three years.   

In 2018, Pipeline proposed to recover the litigation expenses it had incurred 

in connection with its rate case over the previous three years.  Compliance Filing 

Implementing Opinion No. 511-C, Transmittal Letter at 5, R. 1081, JA 939.  To do 

this, Pipeline updated a previously-approved surcharge that it assessed on 

shipments made between August 2008 and July 2011.  Id.  Shippers protested, 

arguing that it was more reasonable to spread the cost of the litigation over the 

entire duration of the rate case, which they defined as August 2008 to May 2018.  
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Comments and Protests of the Joint Shippers at 24-25, R. 1087, JA 992-93.  They 

now appeal the Commission’s approval of the revised three-year surcharge as 

unjustified.  Shippers Br. 34-36 (citing Remand Rehearing Order PP 117-18, 

JA 1326-27).   

The Commission initially approved the three-year litigation surcharge in 

2011—three years into Pipeline’s rate case.  See Remand Rehearing Order P 118, 

JA 1326-27 (citing Opinion No. 511 P 35, JA 307-08; Opinion No. 511-A P 42, 

JA 561-62).  At the time, the agency held that although it had approved a five-year 

recovery period in earlier cases involving Pipeline, three years was an appropriate 

recovery period because the litigation costs had been incurred over a three-year 

period.  Opinion No. 511 P 35, JA 307-08; Opinion No. 511-A P 42, JA 561-62.  

The Commission permitted Pipeline to “develop the surcharge to reflect the costs 

incurred in this proceeding . . . during the hearing, rehearing, and compliance 

phases,” none of which had yet occurred at the time of its initial ruling.  Opinion 

No. 511 P 35, JA 307-08.  In the orders on review, the Commission affirmed the 

continued use of the three-year surcharge, explaining that while litigation has 

continued, almost 86 percent of the litigation expenses associated with the case 

were incurred in those first three years.  Remand Rehearing Order P 118, JA 1326-

27.   
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That Pipeline’s litigation expenses were not incurred linearly throughout the 

rate proceeding highlights the logic of the three-year recovery period.  See id. 

(most expenses incurred between 2008 and 2011).  “Where significant litigation 

costs have been incurred and it is uncertain whether those litigation costs will 

continue into future years, a surcharge based upon actual litigation costs provides 

an appropriate means to avoid both over-recovery and under-recovery.”  Opinion 

No. 511 P 35, JA 307-08 (approving three-year surcharge); Opinion No. 511-A 

P 39, JA 560-61 (same); see also BP West Coast, 374 F.3d at 1293-94 (upholding 

use of temporary surcharge, instead of rate increase, to recover litigation costs, in 

part because nothing in the record suggested that unusually high litigation costs 

related to rate case would persist).  If the Commission had accepted the shippers’ 

contention that a 10-year recovery period is more reasonable than a three-year 

period, shippers who used Pipeline’s system after 2011 would bear considerably 

more litigation costs than Pipeline incurred during that period of time.  See 

Remand Rehearing Order P 118, JA 1326-27.  The Commission therefore 

reasonably found that shippers had not substantiated their arguments in favor of a 

longer recovery period, id., and Shippers’ brief provides no further support for this 

idea. 

  



 

60 

Conclusion  

For the foregoing reasons, the Court should deny the petitions for review. 
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Page 137 TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES § 706

§ 703. Form and venue of proceeding

The form of proceeding for judicial review is

the special statutory review proceeding relevant 

to the subject matter in a court specified by 

statute or, in the absence or inadequacy thereof, 

any applicable form of legal action, including 

actions for declaratory judgments or writs of 

prohibitory or mandatory injunction or habeas 

corpus, in a court of competent jurisdiction. If 

no special statutory review proceeding is appli-

cable, the action for judicial review may be 

brought against the United States, the agency 

by its official title, or the appropriate officer. 

Except to the extent that prior, adequate, and 

exclusive opportunity for judicial review is pro-

vided by law, agency action is subject to judicial 

review in civil or criminal proceedings for judi-

cial enforcement. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 392; Pub. L. 

94–574, § 1, Oct. 21, 1976, 90 Stat. 2721.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 1009(b). June 11, 1946, ch. 324, § 10(b), 

60 Stat. 243. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface to the report. 

AMENDMENTS 

1976—Pub. L. 94–574 provided that if no special statu-

tory review proceeding is applicable, the action for ju-

dicial review may be brought against the United 

States, the agency by its official title, or the appro-

priate officer as defendant. 

§ 704. Actions reviewable

Agency action made reviewable by statute and

final agency action for which there is no other 

adequate remedy in a court are subject to judi-

cial review. A preliminary, procedural, or inter-

mediate agency action or ruling not directly re-

viewable is subject to review on the review of 

the final agency action. Except as otherwise ex-

pressly required by statute, agency action 

otherwise final is final for the purposes of this 

section whether or not there has been presented 

or determined an application for a declaratory 

order, for any form of reconsideration, or, unless 

the agency otherwise requires by rule and pro-

vides that the action meanwhile is inoperative, 

for an appeal to superior agency authority. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 392.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 1009(c). June 11, 1946, ch. 324, § 10(c), 

60 Stat. 243. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface of this report. 

§ 705. Relief pending review

When an agency finds that justice so requires,

it may postpone the effective date of action 

taken by it, pending judicial review. On such 

conditions as may be required and to the extent 

necessary to prevent irreparable injury, the re-

viewing court, including the court to which a 

case may be taken on appeal from or on applica-

tion for certiorari or other writ to a reviewing 

court, may issue all necessary and appropriate 

process to postpone the effective date of an 

agency action or to preserve status or rights 

pending conclusion of the review proceedings. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 393.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 1009(d). June 11, 1946, ch. 324, § 10(d), 

60 Stat. 243. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface of this report. 

§ 706. Scope of review

To the extent necessary to decision and when

presented, the reviewing court shall decide all 

relevant questions of law, interpret constitu-

tional and statutory provisions, and determine 

the meaning or applicability of the terms of an 

agency action. The reviewing court shall— 

(1) compel agency action unlawfully with-

held or unreasonably delayed; and 

(2) hold unlawful and set aside agency ac-

tion, findings, and conclusions found to be— 

(A) arbitrary, capricious, an abuse of dis-

cretion, or otherwise not in accordance with 

law; 

(B) contrary to constitutional right,

power, privilege, or immunity; 

(C) in excess of statutory jurisdiction, au-

thority, or limitations, or short of statutory 

right; 

(D) without observance of procedure re-

quired by law; 

(E) unsupported by substantial evidence in

a case subject to sections 556 and 557 of this 

title or otherwise reviewed on the record of 

an agency hearing provided by statute; or 

(F) unwarranted by the facts to the extent

that the facts are subject to trial de novo by 

the reviewing court. 

In making the foregoing determinations, the 

court shall review the whole record or those 

parts of it cited by a party, and due account 

shall be taken of the rule of prejudicial error. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 393.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 1009(e). June 11, 1946, ch. 324, § 10(e), 

60 Stat. 243. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface of this report. 

ABBREVIATION OF RECORD 

Pub. L. 85–791, Aug. 28, 1958, 72 Stat. 941, which au-

thorized abbreviation of record on review or enforce-

ment of orders of administrative agencies and review 

on the original papers, provided, in section 35 thereof, 

A1



Page 1426 TITLE 49—TRANSPORTATION § 60501

only for an activity related to underground 

natural gas storage facility safety. 

(3) LIMITATION.—No fee may be collected

under this section, except to the extent that 

the expenditure of such fee to pay the costs of 

an activity related to underground natural gas 

storage facility safety for which such fee is 

imposed is provided in advance in an appro-

priations Act. 

(Added Pub. L. 114–183, § 12(c), June 22, 2016, 130 

Stat. 523.) 

CHAPTER 605—INTERSTATE COMMERCE 
REGULATION 

Sec. 

60501. Secretary of Energy. 
60502. Federal Energy Regulatory Commission. 
60503. Effect of enactment. 

§ 60501. Secretary of Energy

Except as provided in section 60502 of this

title, the Secretary of Energy has the duties and 

powers related to the transportation of oil by 

pipeline that were vested on October 1, 1977, in 

the Interstate Commerce Commission or the 

chairman or a member of the Commission. 

(Pub. L. 103–272, § 1(e), July 5, 1994, 108 Stat. 

1329.) 

HISTORICAL AND REVISION NOTES 

Revised 
Section 

Source (U.S. Code) Source (Statutes at Large) 

60501 .......... 42:7155. Aug. 4, 1977, Pub. L. 95–91, 
§ 306, 91 Stat. 581.

49:101 (note prec.). Oct. 17, 1978, Pub. L. 95–473,
§ 4(c)(1)(A), (2) (related to
§ 306 of Department of En-
ergy Organization Act), 92
Stat. 1470.

The words ‘‘duties and powers . . . that were vested 

. . . in’’ are coextensive with, and substituted for, 

‘‘transferred . . . such functions set forth in the Inter-

state Commerce Act and vested by law in’’ for clarity 

and to eliminate unnecessary words. The words ‘‘on Oc-

tober 1, 1977’’ are added to reflect the effective date of 

the transfer of the duties and powers to the Secretary 

of Energy. 

ABOLITION OF INTERSTATE COMMERCE COMMISSION AND 

TRANSFER OF FUNCTIONS 

Interstate Commerce Commission abolished and func-

tions of Commission transferred, except as otherwise 

provided in Pub. L. 104–88, to Surface Transportation 

Board effective Jan. 1, 1996, by section 1302 of this title, 

and section 101 of Pub. L. 104–88, set out as a note under 

section 1301 of this title. References to Interstate Com-

merce Commission deemed to refer to Surface Trans-

portation Board, a member or employee of the Board, 

or Secretary of Transportation, as appropriate, see sec-

tion 205 of Pub. L. 104–88, set out as a note under sec-

tion 1301 of this title. 

§ 60502. Federal Energy Regulatory Commission

The Federal Energy Regulatory Commission

has the duties and powers related to the estab-

lishment of a rate or charge for the transpor-

tation of oil by pipeline or the valuation of that 

pipeline that were vested on October 1, 1977, in 

the Interstate Commerce Commission or an offi-

cer or component of the Interstate Commerce 

Commission. 

(Pub. L. 103–272, § 1(e), July 5, 1994, 108 Stat. 

1329.) 

HISTORICAL AND REVISION NOTES 

Revised 
Section 

Source (U.S. Code) Source (Statutes at Large) 

60502 .......... 42:7172(b). Aug. 4, 1977, Pub. L. 95–91, 
§ 402(b), 91 Stat. 584.

49:101 (note prec.). Oct. 17, 1978, Pub. L. 95–473,
§ 4(c)(1)(B), (2) (related to
§ 402(b) of Department of
Energy Organization Act),
92 Stat. 1470.

The words ‘‘duties and powers . . . that were vested 

. . . in’’ are coextensive with, and substituted for, 

‘‘transferred to, and vested in . . . all functions and au-

thority of’’ for clarity and to eliminate unnecessary 

words. The word ‘‘regulatory’’ is omitted as surplus. 

The words ‘‘on October 1, 1977’’ are added to reflect the 

effective date of the transfer of the duties and powers 

to the Federal Energy Regulatory Commission. 

ABOLITION OF INTERSTATE COMMERCE COMMISSION AND 

TRANSFER OF FUNCTIONS 

Interstate Commerce Commission abolished and func-

tions of Commission transferred, except as otherwise 

provided in Pub. L. 104–88, to Surface Transportation 

Board effective Jan. 1, 1996, by section 1302 of this title, 

and section 101 of Pub. L. 104–88, set out as a note under 

section 1301 of this title. References to Interstate Com-

merce Commission deemed to refer to Surface Trans-

portation Board, a member or employee of the Board, 

or Secretary of Transportation, as appropriate, see sec-

tion 205 of Pub. L. 104–88, set out as a note under sec-

tion 1301 of this title. 

§ 60503. Effect of enactment

The enactment of the Act of October 17, 1978

(Public Law 95–473, 92 Stat. 1337), the Act of Jan-

uary 12, 1983 (Public Law 97–449, 96 Stat. 2413), 

and the Act enacting this section does not re-

peal, and has no substantive effect on, any right, 

obligation, liability, or remedy of an oil pipe-

line, including a right, obligation, liability, or 

remedy arising under the Interstate Commerce 

Act or the Act of August 29, 1916 (known as the 

Pomerene Bills of Lading Act), before any de-

partment, agency, or instrumentality of the 

United States Government, an officer or em-

ployee of the Government, or a court of com-

petent jurisdiction. 

(Pub. L. 103–272, § 1(e), July 5, 1994, 108 Stat. 

1329.) 

HISTORICAL AND REVISION NOTES 

Revised 
Section 

Source (U.S. Code) Source (Statutes at Large) 

60503 .......... 49:101 (note prec.). Oct. 31, 1988, Pub. L. 100–561, 
§ 308, 102 Stat. 2817.

The words ‘‘the Act of January 12, 1983 (Public Law 

97–449, 96 Stat. 2413), and the Act enacting this section’’ 

are added for clarity. The words ‘‘department, agency, 

or instrumentality of the United States Government’’ 

are substituted for ‘‘Federal department or agency’’, 

and the words ‘‘officer or employee’’ are substituted for 

‘‘official’’, for consistency in the revised title and with 

other titles of the United States Code. 

REFERENCES IN TEXT 

Act of October 17, 1978, referred to in text, is Pub. L. 

95–473, Oct. 17, 1978, 92 Stat. 1337, the first section of 

which enacted subtitle IV of this title. For complete 

classification of this Act to the Code, see Tables. 

Act of January 12, 1983, referred to in text, is Pub. L. 

97–449, Jan. 12, 1983, 96 Stat. 2413, the first section of 

which enacted subtitles I and II of this title. For com-

plete classification of this Act to the Code, see Tables. 
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(c)(1) Adjustments to base period ex-

perience, or to estimates where 12 

months’ experience is not available, 

may include the costs for facilities for 

which either a permanent or temporary 

certificate has been granted, provided 

such facilities will be in service within 

the test period; or a certificate applica-

tion is pending. The filing must iden-

tify facilities, related costs and the 

docket number of each such out-

standing certificate. Subject to para-

graph (c)(2) of this section, adjust-

ments to base period experience, or to 

estimates where 12 months’ experience 

is not available, may include any 

amounts for facilities that require a 

certificate of public convenience and 

necessity, where a certificate has not 

been issued by the filing date but is ex-

pected to be issued before the end of 

the test period. Adjustments to base 

period may include costs for facilities 

that do not require a certificate and 

are in service by the end of the test pe-

riod. 
(2) When a pipeline files a motion to

place the rates into effect, the filing 

must be revised to exclude the costs as-

sociated with any facilities that will 

not be in service as of the end of the 

test period, or for which certificate au-

thorization is required but will not be 

granted as of the end of the test period. 

At the end of the test period, the pipe-

line must remove from its rates costs 

associated with any facility that is not 

in service or for which certificate au-

thority is required but has not been 

granted. 
(d) The Commission may allow rea-

sonable deviation from the prescribed 

test period. 

[Order 582, 60 FR 52996, Oct. 11, 1995, as 

amended by Order 582–A, 61 FR 9629, Mar. 11, 

1996] 

§ 154.304 Format of statements, sched-
ules, workpapers and supporting 
data. 

(a) All statements, schedules, and

workpapers must be prepared in ac-

cordance with the Commission’s Uni-

form System of Accounts. 
(b) The data in support of the pro-

posed rate change must include the re-

quired particulars of book data, adjust-

ments, and other computations and in-

formation on which the company re-

lies, including a detailed narrative ex-

planation placed at the beginning of 

the specific statement or schedule to 

which they apply, explaining each pro-

posed adjustment to base period actual 

volumes and costs. 

(c) Book data included in statements

and schedules required to be prepared 

or submitted as part of the filing must 

be reported in a separate column or 

columns. All adjustments to book data 

must also be reported in a separate col-

umn or columns so that book amounts, 

adjustments thereto, and adjusted 

amounts will be clearly disclosed. All 

adjustments must be supported by a 

narrative explanation placed at the be-

ginning of the specific statement or 

schedule to which they apply. 

(d) Certain of the statements and

schedules of § 154.313 are workpapers. 

Any data or summaries reflecting the 

books of account must be supported by 

accounting workpapers setting forth 

all necessary particulars from which an 

auditor may readily identify the book 

data included in the filing and verify 

that such data are in agreement with 

the company’s books of account. 

[Order 582, 60 FR 52996, Oct. 11, 1995, as 

amended by Order 582–A, 61 FR 9629, Mar. 11, 

1996] 

§ 154.305 Tax normalization.

(a) Applicability. An interstate pipe-

line must compute the income tax 

component of its cost-of-service by 

using tax normalization for all trans-

actions. 

(b) Definitions. (1) Tax normalization
means computing the income tax com-

ponent as if transactions recognized in 

each period for ratemaking purposes 

are also recognized in the same amount 

and in the same period for income tax 

purposes. 

(2) Commission-approved ratemaking
method means a ratemaking method 

approved by the Commission in a final 

decision. This includes a ratemaking 

method that is part of an approved set-

tlement or arbitration providing that 

the ratemaking method is to be effec-

tive beyond the term of the settlement 

or arbitration. 

(3) Income tax purposes means for the

purpose of computing actual income 

tax under the provisions of the Internal 
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Revenue Code or the income tax provi-

sions of the laws of a State or political 

subdivision of a State (including fran-

chise taxes). 

(4) Income tax component means that

part of the cost-of-service that covers 

income tax expenses allowable by the 

Commission. 

(5) Ratemaking purposes means for the

purpose of fixing, modifying, accepting, 

approving, disapproving, or rejecting 

rates under the Natural Gas Act. 

(6) Tax effect means the tax reduction

or addition associated with a specific 

expense or revenue transaction. 

(7) Transaction means an activity or

event that gives rise to an accounting 

entry. 

(c) Reduction of, and addition to, Rate
Base. (1) The rate base of an interstate 

pipeline using tax normalization under 

this section must be reduced by the 

balances that are properly recordable 

in Account 281, ‘‘Accumulated deferred 

income taxes-accelerated amortization 

property’’; Account 282, ‘‘Accumulated 

deferred income taxes—other prop-

erty’’: and Account 283, ‘‘Accumulated 

deferred income taxes—other.’’ Bal-

ances that are properly recordable in 

Account 190, ‘‘Accumulated deferred in-

come taxes,’’ must be treated as an ad-

dition to rate base. Include, as an addi-

tion or reduction, as appropriate, 

amounts in Account 182.3, Other regu-

latory assets, and Account 254, Other 

regulatory liabilities, that result from 

a deficiency or excess in the deferred 

tax accounts (see paragraph (d) of this 

section) and which have been, or are 

soon expected to be, authorized for re-

covery or refund through rates. 

(2) Such rate base reductions or addi-

tions must be limited to deferred taxes 

related to rate base, construction, or 

other costs and revenues affecting ju-

risdictional cost-of-service. 

(d) Special rules. (1) This paragraph

applies: 

(i) If the rate applicant has not pro-

vided deferred taxes in the same 

amount that would have accrued had 

tax normalization always been applied; 

or 

(ii) If, as a result of changes in tax

rates, the accumulated provision for 

deferred taxes becomes deficient in, or 

in excess of, amounts necessary to 

meet future tax liabilities. 

(2) The interstate pipeline must com-

pute the income tax component in its 

cost-of-service by making provision for 

any excess or deficiency in deferred 

taxes. 

(3) The interstate pipeline must

apply a Commission-approved rate-

making method made specifically ap-

plicable to the interstate pipeline for 

determining the cost-of-service provi-

sion described in paragraph (d)(2) of 

this section. If no Commission-ap-

proved ratemaking method has been 

made specifically applicable to the 

interstate pipeline, then the interstate 

pipeline must use some ratemaking 

method for making such provision, and 

the appropriateness of such method 

will be subject to case-by-case deter-

mination. 

(4) An interstate pipeline must con-

tinue to include, as an addition or re-

duction to rate base, any deficiency or 

excess attributable to prior flow- 

through or changes in tax rates (para-

graphs (d)(1)(i) and (d)(1)(ii) of this sec-

tion), until such deficiency or excess is 

fully amortized in accordance with a 

Commission approved ratemaking 

method. 

§ 154.306 Cash working capital.

A natural gas company that files a

tariff change under this part may not 

receive a cash working capital adjust-

ment to its rate base unless the com-

pany or other participant in a rate pro-

ceeding under this part demonstrates, 

with a fully developed and reliable 

lead-lag study, a net revenue receipt 

lag or a net expense payment lag (rev-

enue lead). Any demonstrated net rev-

enue receipt lag will be credited to rate 

base; and, any demonstrated net ex-

pense payment lag will be deducted 

from rate base. 

§ 154.307 Joint facilities.

The Statements required by § 154.312

must show all costs (investment, oper-

ation, maintenance, depreciation, 

taxes) that have been allocated to the 

natural gas operations involved in the 

subject rate change and are associated 

with joint facilities. The methods used 

in making such allocations must be 

provided. 
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a revised tariff publication with the 

Commission to be effective July 1 of 

the index year to which the reduced 

ceiling level applies. 

[Order 561, 58 FR 58779, Nov. 4, 1993, as 

amended by Order 561–A, 59 FR 40256, Aug. 8, 

1994; 59 FR 59146, Nov. 16, 1994; Order 606, 64 

FR 44405, Aug. 16, 1999; Order 650, 69 FR 53801, 

Sept. 3, 2004] 

§ 342.4 Other rate changing meth-
odologies. 

(a) Cost-of-service rates. A carrier may

change a rate pursuant to this section 

if it shows that there is a substantial 

divergence between the actual costs ex-

perienced by the carrier and the rate 

resulting from application of the index 

such that the rate at the ceiling level 

would preclude the carrier from being 

able to charge a just and reasonable 

rate within the meaning of the Inter-

state Commerce Act. A carrier must 

substantiate the costs incurred by fil-

ing the data required by part 346 of this 

chapter. A carrier that makes such a 

showing may change the rate in ques-

tion, based upon the cost of providing 

the service covered by the rate, with-

out regard to the applicable ceiling 

level under § 342.3. 

(b) Market-based rates. A carrier may

attempt to show that it lacks signifi-

cant market power in the market in 

which it proposes to charge market- 

based rates. Until the carrier estab-

lishes that it lacks market power, 

these rates will be subject to the appli-

cable ceiling level under § 342.3. 

(c) Settlement rates. A carrier may

change a rate without regard to the 

ceiling level under § 342.3 if the pro-

posed change has been agreed to, in 

writing, by each person who, on the 

day of the filing of the proposed rate 

change, is using the service covered by 

the rate. A filing pursuant to this sec-

tion must contain a verified statement 

by the carrier that the proposed rate 

change has been agreed to by all cur-

rent shippers. 

[Order 561, 58 FR 58779, Nov. 4, 1993, as 

amended at 59 FR 59146, Nov. 16, 1994] 

PART 343—PROCEDURAL RULES AP-
PLICABLE TO OIL PIPELINE PRO-
CEEDINGS 

Sec. 
343.0 Applicability. 
343.1 Definitions. 
343.2 Requirements for filing interventions, 

protests and complaints. 
343.3 Filing of protests and responses. 
343.4 Procedure on complaints. 
343.5 Required negotiations. 

AUTHORITY: 5 U.S.C. 571–583; 42 U.S.C. 7101– 

7352; 49 U.S.C. 60502; 49 App. U.S.C. 1-85. 

SOURCE: Order 561, 58 FR 58780, Nov. 4, 1993, 

unless otherwise noted. 

§ 343.0 Applicability.
(a) General rule. The Commission’s

Rules of Practice and Procedure in part 
385 of this chapter will govern proce-
dural matters in oil pipeline pro-
ceedings under part 342 of this chapter 
and under the Interstate Commerce 

Act, except to the extent specified in 

this part. 

§ 343.1 Definitions.
For purposes of this part, the fol-

lowing definitions apply: 
(a) Complaint means a filing chal-

lenging an existing rate or practice 

under section 13(1) of the Interstate 

Commerce Act. 
(b) Protest means a filing, under sec-

tion 15(7) of the Interstate Commerce 

Act, challenging a tariff publication. 

[Order 561, 58 FR 58780, Nov. 4, 1993, as 

amended by Order 578, 60 FR 19505, Apr. 19, 

1995] 

§ 343.2 Requirements for filing inter-
ventions, protests and complaints. 

(a) Interventions. Section 385.214 of

this chapter applies to oil pipeline pro-

ceedings. 
(b) Standing to file protest. Only per-

sons with a substantial economic inter-

est in the tariff filing may file a pro-

test to a tariff filing pursuant to the 

Interstate Commerce Act. Along with 

the protest, a verified statement that 

the protestor has a substantial eco-

nomic interest in the tariff filing in 

question must be filed. 
(c) Other requirements for filing protests

or complaints—(1) Rates established under 
§ 342.3 of this chapter. A protest or com-

plaint filed against a rate proposed or
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(i) Admit or deny, specifically and in

detail, each material allegation of the 

pleading answered; and 

(ii) Set forth every defense relied on.

(3) General denials of facts referred

to in any order to show cause, unsup-

ported by the specific facts upon which 

the respondent relies, do not comply 

with paragraph (a)(1) of this section 

and may be a basis for summary dis-

position under Rule 217, unless other-

wise required by statute. 

(4) An answer to a complaint must

include documents that support the 

facts in the answer in possession of, or 

otherwise attainable by, the respond-

ent, including, but not limited to, con-

tracts and affidavits. An answer is also 

required to describe the formal or con-

sensual process it proposes for resolv-

ing the complaint. 

(5) When submitting with its answer

any request for privileged treatment of 

documents and information in accord-

ance with this chapter, a respondent 

must provide a public version of its an-

swer without the information for which 

privileged treatment is claimed and its 

proposed form of protective agreement 

to each entity that has either been 

served pursuant to § 385.206(c) or whose 

name is on the official service list for 

the proceeding compiled by the Sec-

retary. 

(d) Time limitations. (1) Any answer to

a motion or to an amendment to a mo-

tion must be made within 15 days after 

the motion or amendment is filed, ex-

cept as described below or unless other-

wise ordered. 

(i) If a motion requests an extension

of time or a shortened time period for 

action, then answers to the motion to 

extend or shorten the time period shall 

be made within 5 days after the motion 

is filed, unless otherwise ordered. 

(ii) [Reserved]

(2) Any answer to a pleading or

amendment to a pleading, other than a 

complaint or an answer to a motion 

under paragraph (d)(1) of this section, 

must be made: 

(i) If notice of the pleading or amend-

ment is published in the FEDERAL REG-

ISTER, not later than 30 days after such 

publication, unless otherwise ordered; 

or 

(ii) If notice of the pleading or

amendment is not published in the 

FEDERAL REGISTER, not later than 30 

days after the filing of the pleading or 

amendment, unless otherwise ordered. 
(e) Failure to answer. (1) Any person

failing to answer a complaint may be 

considered in default, and all relevant 

facts stated in such complaint may be 

deemed admitted. 
(2) Failure to answer an order to

show cause will be treated as a general 

denial to which paragraph (c)(3) of this 

section applies. 

[Order 225, 47 FR 19022, May 3, 1982; 48 FR 786, 

Jan. 7, 1983, as amended by Order 376, 49 FR 

21705, May 23, 1984; Order 602, 64 FR 17099, 

Apr. 8, 1999; Order 602–A, 64 FR 43608, Aug. 11, 

1999; Order 769, 77 FR 65476, Oct. 29, 2012] 

§ 385.214 Intervention (Rule 214).
(a) Filing. (1) The Secretary of Energy

is a party to any proceeding upon filing 

a notice of intervention in that pro-

ceeding. If the Secretary’s notice is not 

filed within the period prescribed under 

Rule 210(b), the notice must state the 

position of the Secretary on the issues 

in the proceeding. 
(2) Any State Commission, the Advi-

sory Council on Historic Preservation, 

the U.S. Departments of Agriculture, 

Commerce, and the Interior, any state 

fish and wildlife, water quality certifi-

cation, or water rights agency; or In-

dian tribe with authority to issue a 

water quality certification is a party 

to any proceeding upon filing a notice 

of intervention in that proceeding, if 

the notice is filed within the period es-

tablished under Rule 210(b). If the pe-

riod for filing notice has expired, each 

entity identified in this paragraph 

must comply with the rules for mo-

tions to intervene applicable to any 

person under paragraph (a)(3) of this 

section including the content require-

ments of paragraph (b) of this section. 
(3) Any person seeking to intervene

to become a party, other than the enti-

ties specified in paragraphs (a)(1) and 

(a)(2) of this section, must file a mo-

tion to intervene. 
(4) No person, including entities list-

ed in paragraphs (a)(1) and (a)(2) of this 

section, may intervene as a matter of 

right in a proceeding arising from an 

investigation pursuant to Part 1b of 

this chapter. 
(b) Contents of motion. (1) Any motion

to intervene must state, to the extent 
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known, the position taken by the mov-

ant and the basis in fact and law for 

that position. 

(2) A motion to intervene must also

state the movant’s interest in suffi-

cient factual detail to demonstrate 

that: 

(i) The movant has a right to partici-

pate which is expressly conferred by 

statute or by Commission rule, order, 

or other action; 

(ii) The movant has or represents an

interest which may be directly affected 

by the outcome of the proceeding, in-

cluding any interest as a: 

(A) Consumer,

(B) Customer,

(C) Competitor, or

(D) Security holder of a party; or

(iii) The movant’s participation is in

the public interest. 

(3) If a motion to intervene is filed

after the end of any time period estab-

lished under Rule 210, such a motion 

must, in addition to complying with 

paragraph (b)(1) of this section, show 

good cause why the time limitation 

should be waived. 

(c) Grant of party status. (1) If no an-

swer in opposition to a timely motion 

to intervene is filed within 15 days 

after the motion to intervene is filed, 

the movant becomes a party at the end 

of the 15 day period. 

(2) If an answer in opposition to a

timely motion to intervene is filed not 

later than 15 days after the motion to 

intervene is filed or, if the motion is 

not timely, the movant becomes a 

party only when the motion is ex-

pressly granted. 

(d) Grant of late intervention. (1) In

acting on any motion to intervene filed 

after the period prescribed under Rule 

210, the decisional authority may con-

sider whether: 

(i) The movant had good cause for

failing to file the motion within the 

time prescribed; 

(ii) Any disruption of the proceeding

might result from permitting interven-

tion; 

(iii) The movant’s interest is not ade-

quately represented by other parties in 

the proceeding; 

(iv) Any prejudice to, or additional

burdens upon, the existing parties 

might result from permitting the inter-

vention; and 

(v) The motion conforms to the re-

quirements of paragraph (b) of this sec-

tion. 

(2) Except as otherwise ordered, a

grant of an untimely motion to inter-

vene must not be a basis for delaying 

or deferring any procedural schedule 

established prior to the grant of that 

motion. 

(3)(i) The decisional authority may 

impose limitations on the participa-

tion of a late intervener to avoid delay 

and prejudice to the other participants. 

(ii) Except as otherwise ordered, a

late intervener must accept the record 

of the proceeding as the record was de-

veloped prior to the late intervention. 

(4) If the presiding officer orally

grants a motion for late intervention, 

the officer will promptly issue a writ-

ten order confirming the oral order. 

[Order 225, 47 FR 19022, May 3, 1982; 48 FR 786, 

Jan. 7, 1983, as amended by Order 376, 49 FR 

21705, May 23, 1984; Order 2002, 68 FR 51142, 

Aug. 25, 2003; Order 718, 73 FR 62886, Oct. 22, 

2008] 

§ 385.215 Amendment of pleadings and
tariff or rate filings (Rule 215). 

(a) General rules. (1) Any participant,

or any person who has filed a timely 

motion to intervene which has not 

been denied, may seek to modify its 

pleading by filing an amendment which 

conforms to the requirements applica-

ble to the pleading to be amended. 

(2) A tariff or rate filing may be

amended or modified only as provided 

in the regulations under this chapter. 

A tariff or rate filing may not be 

amended, except as allowed by statute. 

The procedures provided in this section 

do not apply to amendment of tariff or 

rate filings. 

(3)(i) If a written amendment is filed 

in a proceeding, or part of a pro-

ceeding, that is not set for hearing 

under subpart E, the amendment be-

comes effective as an amendment on 

the date filed. 

(ii) If a written amendment is filed in

a proceeding, or part of a proceeding, 

which is set for hearing under subpart 

E, that amendment is effective on the 

date filed only if the amendment is 

filed more than five days before the 

earlier of either the first prehearing 

conference or the first day of evi-

dentiary hearings. 
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(6) If the presiding officer does not

issue an order under paragraph (b)(1) of 

this section within 15 days after the 

motion is filed under paragraph (b)(1) 

of this section, the motion is denied. 

(c) Appeal of a presiding officer’s denial
of motion to permit appeal. (1) If a mo-

tion to permit appeal is denied by the 

presiding officer, the participant who 

made the motion may appeal the de-

nial to the Commissioner who is des-

ignated Motions Commissioner, in ac-

cordance with this paragraph. For pur-

poses of this section, ‘‘Motions Com-

missioner’’ means the Chairman or a 

member of the Commission designated 

by the Chairman to rule on motions to 

permit interlocutory appeal. Any per-

son filing an appeal under this para-

graph must serve separate copies of the 

appeal on the Motions Commissioner 

and on the General Counsel by Express 

Mail or by hand delivery. 

(2) A participant must submit an ap-

peal under this paragraph not later 

than 7 days after the motion to permit 

appeal under paragraph (b) of this sec-

tion is denied. The appeal must state 

why prompt Commission review is nec-

essary under the standards set forth in 

paragraph (c)(5) of this section. The ap-

peal must be labeled in accordance 

with § 385.2002(b) of this chapter. 

(3) A participant who appeals under

this paragraph must file with the ap-

peal a copy of the written order deny-

ing the motion or, if the denial was 

issued orally, the relevant portions of 

the transcript. 

(4) The Motions Commissioner may,

in considering an appeal under this 

paragraph, order the presiding officer 

or any participant in the proceeding to 

provide additional information. 

(5) The Motions Commissioner will

permit an appeal to the Commission 

under this paragraph only if the Mo-

tions Commissioner finds extraor-

dinary circumstances which make 

prompt Commission review of the con-

tested ruling necessary to prevent det-

riment to the public interest or to pre-

vent irreparable harm to a person. If 

the Motions Commissioner makes no 

determination within 7 days after fil-

ing the appeal under this paragraph or 

within the time the Motions Commis-

sioner otherwise provides to receive 

and consider information under this 

paragraph, the appeal to the Commis-

sion under paragraph (b) of this section 

will not be permitted. 
(6) If appeal under paragraph (b) of

this section is not permitted, the con-

tested ruling of the presiding officer 

will be reviewed in the ordinary course 

of the proceeding as if the appeal had 

not been made. 
(7) If the Motions Commissioner per-

mits an appeal to the Commission, the 

Secretary will issue an order con-

taining that decision. 
(d) Commission action. Unless the

Commission acts upon an appeal per-

mitted by a presiding officer under 

paragraph (b) of this section, or by the 

Motions Commissioner under para-

graph (c) of this section, within 15 days 

after the date on which the presiding 

officer or Motions Commissioner per-

mits appeal, the ruling of the presiding 

officer will be reviewed in the ordinary 

course of the proceeding as if the ap-

peal had not been made. 
(e) Appeal not to suspend proceeding.

Any decision by a presiding officer to 

permit appeal under paragraph (b) of 

this section or by the Motions Commis-

sioner to permit an appeal under para-

graph (c) of this section will not sus-

pend the proceeding, unless otherwise 

ordered by the presiding officer or the 

Motions Commissioner. 

[Order 225, 47 FR 19022, May 3, 1982, as 

amended by Order 376, 49 FR 21705, May 23, 

1984; Order 402, 49 FR 39539, Oct. 9, 1984; Order 

725, 74 FR 41039, Aug. 14, 2009] 

§ 385.716 Reopening (Rule 716).
(a) General rule. To the extent per-

mitted by law, the presiding officer or 

the Commission may, for good cause 

under paragraph (c) of this section, re-

open the evidentiary record in a pro-

ceeding for the purpose of taking addi-

tional evidence. 
(b) By motion. (1) Any participant

may file a motion to reopen the record. 
(2) Any motion to reopen must set

forth clearly the facts sought to be 

proven and the reasons claimed to con-

stitute grounds for reopening. 
(3) A participant who does not file an

answer to any motion to reopen will be 

deemed to have waived any objection 

to the motion provided that no other 

participant has raised the same objec-

tion. 

VerDate Sep<11>2014 12:12 Jun 05, 2019 Jkt 247061 PO 00000 Frm 01211 Fmt 8010 Sfmt 8010 Q:\18\18V1.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B

A14



1202 

18 CFR Ch. I (4–1–19 Edition) § 385.801

(c) By action of the presiding officer or
the Commission. If the presiding officer 
or the Commission, as appropriate, has 
reason to believe that reopening of a 
proceeding is warranted by any 
changes in conditions of fact or of law 
or by the public interest, the record in 
the proceeding may be reopened by the 
presiding officer before the initial or 
revised initial decision is served or by 
the Commission after the initial deci-
sion or, if appropriate, the revised ini-
tial decision is served. 

[Order 225, 47 FR 19022, May 3, 1982, as 

amended by Order 375, 49 FR 21316, May 21, 

1984] 

Subpart H—Shortened Procedures 
§ 385.801 Waiver of hearing (Rule 801).

In any proceeding in which the Com-
mission is authorized to act after op-
portunity for hearing, if the parties 
waive hearing, such opportunity will be 
deemed to have been afforded by serv-
ice or publication in the FEDERAL REG-
ISTER of notice of the application or 
other initial pleading, request, or other 
filing, such notice fixing a reasonable 
period of time within which any person 
desiring to be heard may file a protest 
or petition. Upon the expiration of 
such period of time, in the absence of a 
request for hearing, the Commission 
may forthwith dispose of the matter 
upon the basis of the pleadings and 
other submittals and the studies and 
recommendations of the staff. A party 
not requesting oral hearing in its 
pleadings will be deemed to have 
waived a hearing for the purpose of 
such disposition, but will not be bound 
by such a waiver for the purposes of 
any request for rehearing with respect 
to an order so entered. 

§ 385.802 Noncontested proceedings 
(Rule 802).

Noncontested proceedings. In any pro-

ceeding required by statute to be set 

for hearing, the Commission, when it 

appears to be in the public interest and 

to be in the interest of the parties to 

grant the relief or authority requested 

in the initial pleading, and to omit the 

intermediate decision procedure, may, 

after a hearing during which no opposi-

tion or contest develops, forthwith dis-

pose of the proceedings upon consider-

ation of the pleadings and other evi-

dence filed and incorporated in the 

record: Provided, (a) The applicant or 

other initial pleader requests that the 

intermediate decision procedure be 

omitted and waives oral hearing and 

opportunity for filing exceptions to the 

decision of the Commission; and (b) no 

issue of substance is raised by any re-

quest to be heard, protest or petition 

filed subsequent to publication in the 

FEDERAL REGISTER of the notice of the 

filing of an initial pleading and notice 

or order fixing of hearing, which notice 

or order will state that the Commis-

sion considers the proceeding a proper 

one for disposition under the provisions 

of this subpart. Requests for the proce-

dure provided by this subpart may be 

contained in the initial pleading or 

subsequent request in writing to the 

Commission. The decision of the Com-

mission in such proceeding after non-

contested hearing, will be final, subject 

to reconsideration by the Commission 

upon request for rehearing as provided 

by statute. 

Subpart I—Commission Review of 
Remedial Orders 

§ 385.901 Scope (Rule 901).

(a) Proceedings to which applicable.
The provisions of this subpart apply to 

proceedings of the Commission held in 

accordance with section 503(c) of the 

Department of Energy Organization 

Act (42 U.S.C. 7193(c)) to review orders 

issued by the Secretary of Energy pur-

suant to section 503(a) of the Depart-

ment of Energy Organization Act (42 

U.S.C. 7193(c)), and initiated by notices 

of probable violation, proposed reme-

dial orders, or other formal administra-

tive initiating documents issued on or 

after October 1, 1977, which are con-

tested by the recipient. 

(b) Relationship to other rules. (1)

Where a provision of this subpart is in-

consistent with a provision in any 

other subpart of this part, the provi-

sion in this subpart controls. 

(2) Subpart F of this part, except

Rule 601, does not apply to proceedings 

under this subpart. 

§ 385.902 Definitions (Rule 902).

For purposes of this subpart:
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