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In the Bnited States Court of Appeals
for the District of Columbia Circuit

Nos. 18-1252 and 18-1254 (consolidated)
ENABLE MIssISSIPPI RIVER TRANSMISSION, LLC,
ENABLE GAS TRANSMISSION, LLC, AND SFPP, L.P.,
Petitioners,

V.

FEDERAL ENERGY REGULATORY COMMISSION AND

UNITED STATES OF AMERICA,
Respondents.

ON PETITIONS FOR REVIEW OF ORDERS OF THE
FEDERAL ENERGY REGULATORY COMMISSION

BRIEF OF RESPONDENTS
FEDERAL ENERGY REGULATORY COMMISSION
AND UNITED STATES OF AMERICA

Statement of Issues
In 2016, this Court remanded to Respondent Federal Energy Regulatory
Commission (“Commission” or “FERC”) orders that allowed Petitioner SFPP, L.P.
to recover both a return on equity and a separate income tax allowance in its rates
for transportation of petroleum products. See United Airlines, Inc. v. FERC, 827

F.3d 122 (D.C. Cir. 2016). The Commission had not adequately explained why its



orders, which followed then-current Commission policy, did not permit SFPP and
other pipelines to double-recover their income tax costs. Id. at 136-37.

This is one of two companion cases relating to the Commission’s
reconsideration of its income tax allowance policy. In the related case, SFPP
challenges Commission orders that implemented the remand of United Airlines and
required SFPP to remove the income tax allowance from its rates. See SFPP, L.P.,
Opinion No. 511-C, 162 FERC 1 61,228 (2018), on reh’g, Opinion No. 511-D, 166
FERC 1 61,142 (2019), appeal pending, SFPP, L.P. v. FERC, D.C. Cir. Nos. 19-
1067, et al. (“Related Case”) (briefing in progress).

In this case, Petitioners Enable Mississippi River Transmission, LLC,
Enable Gas Transmission, LLC, and SFPP, L.P. (collectively, “Pipelines”) bring a
facial challenge to a generic statement of policy. See Inquiry Regarding the
Commission’s Policy for Recovery of Income Tax Costs, 162 FERC {61,227, at
PP 2, 45-47 (2018) (“2018 Policy Statement”), R. 70, JA 538, 566-68, on reh’g,
164 FERC 1 61,030 (2018) (Rehearing Order), R. 91, JA 739. The 2018 Policy
Statement announced the Commission’s general intention to disallow, going
forward, the income tax allowance in master limited partnership pipeline rates.

2018 Policy Statement PP 2, 45-47, JA 538, 566-68.



The issues presented for review are:

1. Whether the Court has jurisdiction to review the 2018 Policy
Statement and the Rehearing Order, which have no legal effect on regulated
entities and did not cause Petitioners immediate, definitive harm; and

2. Assuming jurisdiction, whether the Commission reasonably
announced its general intention not to allow master limited partnership pipelines to
continue to recover an income tax allowance in their rates, consistent with this
Court’s ruling in United Airlines.

Counterstatement of Jurisdiction

This Court lacks jurisdiction to review the 2018 Policy Statement and the
Rehearing Order. The orders merely announce the Commission’s policy
intentions; they have no immediate impact on the Pipelines or any other regulated
entity, and the Commission has not viewed them as a binding rule. See Rehearing
Order P 6, JA 741-42. Such statements of policy generally are not reviewable. See
Nat’/ Mining Ass’'nv. McCarthy, 758 F.3d 243, 251 (D.C. Cir. 2014). Instead, the
“Commission will have to fully support and justify the application of this guidance
in individual cases.” Rehearing Order P 6, JA 741-42. Parties therefore may

challenge the policy as it is applied to them, as SFPP has done in the Related Case.



Where an agency’s statement of policy has no immediate and significant
Impact on the petitioners, and where the record does not permit meaningful review,
petitioners are not aggrieved within the meaning of the Natural Gas Act. See Pac.
Gas & Elec. Co. v. FPC, 506 F.2d 33, 48 (D.C. Cir. 1974) (citing 15 U.S.C.

8 717r(b)); see also Canadian Ass’n of Petroleum Producers v. FERC, 487 F.3d
973, 974 (D.C. Cir. 2007) (facial challenge to statement of agency policy “raises
substantial issues of both standing and ripeness™). Pipelines have not shown that
their alleged injuries are derived from the orders on review, or how a ruling in their
favor would redress them; accordingly, they lack standing to pursue this appeal.
See, e.9., Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547-49 (2016).

This Court, on January 31, 2019, referred the Commission’s October 24,
2018 motion to dismiss petitions for review of the Commission’s policy statement,
for lack of an immediate, binding effect, to the merits panel. The Court directed
the parties to address in their merits briefs the jurisprudential issues raised in, and
in respect to, the Commission’s motion to dismiss.

Statutes and Regulations

Pertinent statutes and regulations are reproduced in the Addendum.



Statement of Facts

l. Statutory and regulatory background

The Interstate Commerce Act requires oil pipelines, as common carriers, to
keep their rates on file with a regulatory body—originally the Interstate Commerce
Commission, see 49 U.S.C. app. 88 1(1)(b), 6(1), 6(7) (1988), but now FERC. See
49 U.S.C. 8§ 60502. “All charges” for pipeline transportation, or service in
connection with transportation, must be just and reasonable; unjust and
unreasonable charges are unlawful. 49 U.S.C. app. 8 1(5)(a); see also Frontier
Pipeline Co. v. FERC, 452 F.3d 774, 776 (D.C. Cir. 2006) (explaining history of
regulation under the Interstate Commerce Act, as well as peculiar citation format).

Similarly, the Natural Gas Act requires companies engaged in the
transportation and sale for resale of natural gas in interstate commerce to keep their
rates on file with FERC. 15 U.S.C. 88§ 717, 717c(c). These rates also must be just
and reasonable, and unjust and unreasonable rates are unlawful. 15 U.S.C. § 717c.
Although the “statutory requirement that rates be ‘just and reasonable’ is obviously
incapable of precise judicial definition,” Morgan Stanley Capital Grp. v. Pub. Util.
Dist. No. 1, 554 U.S. 527, 532 (2008), this Court has “held that ‘just and
reasonable’ rates are ‘rates yielding sufficient revenue to cover all proper costs,

including federal income taxes, plus a specified return on invested capital.””



ExxonMobil Oil Corp. v. FERC, 487 F.3d 945, 951 (D.C. Cir. 2007) (quoting City
of Charlottesville v. FERC, 774 F.2d 1205, 1207 (D.C. Cir. 1985)).

The Administrative Procedure Act requires federal agencies to publish
“substantive rules of general applicability adopted as authorized by law, and
statements of general policy or interpretations of general applicability formulated
and adopted by the agency[.]” 5 U.S.C. § 552(a)(1)(D). Agencies may make
general statements of policy that lack the force of law, but “announce their
‘tentative intentions for the future’ without binding themselves.” Am. Hosp. Ass 'n
v. Bowen, 834 F.2d 1037, 1046 (D.C. Cir. 1987) (citation omitted) (quoting Pac.
Gas & Elec. Co., 506 F.2d at 38)).

Il.  History of proceeding
A.  Events leading up to United Airlines
1. Proportional income tax allowance

In 1999 the Commission permitted SFPP to include in its rates an income
tax allowance in proportion to the amount of its partnership units held by
corporations. See BP West Coast Prods., LLC v. FERC, 374 F.3d 1263, 1286-87
(D.C. Cir. 2004) (noting that “SFPP, Inc., a subchapter C corporation, held a
42.7% interest in the SFPP limited partnership,” and therefore the Commission
allowed the pipeline to recover in rates 42.7% of the income taxes “that would

have been incurred had the pipeline’s jurisdictional earnings been subject to
6



corporate taxation”). The Commission’s decision followed its then-current
“Lakehead” policy, which “permitted a corporate income tax allowance but not an
allowance for the tax liability of other investors in a limited partnership[.]” Id. at
1290; see Lakehead Pipe Line Co., Opinion No. 397, 71 FERC 1 61,338 (1995),
reh’g denied, Opinion No. 397-A, 75 FERC 161,181 (1996). The Commission’s
theory in permitting the tax allowance was that although a limited partnership
operating a pipeline did not incur income tax, the corporate owners of partnership
units were entitled to recover, as a cost of operating the pipeline, the corporate tax
paid on the partnership’s earnings. See BP West Coast, 374 F.3d at 1286-87.

Both SFPP and its shipper customers appealed, disagreeing with the
Commission that the Lakehead policy was the appropriate way to determine the
income tax allowance. SFPP claimed that the 42.7% income tax allowance was
too low, and that the Commission should have treated the “regulated entity as if it
alone were responsible for taxes which would have been incurred” if the pipeline
were a corporation, not a partnership. Id. at 1287. But pipeline shippers argued
that the 42.7% income tax allowance was too high—in fact, a “phantom tax”—
because the pipeline itself did not incur income taxes. Id. at 1286-87.

This Court found that “shipper petitioners offer a convincing analysis

consistent with ratemaking principles and governing law, and that on the record



before [the Court] SFPP is entitled to no allowance for the phantom taxes it did not
pay.” Id. at 1288. The Court disagreed with the Commission’s view of the
corporate tax as an additional burden on corporate investors, finding that
“fundamental principles of ratemaking” suggested “that if the corporate tax is to be
included in the cost-of-service, it is not because it is ‘an extra layer of taxation,’
but rather because it is a cost.” Id. at 1288 (citing Lakehead Pipe Line, Opinion
No. 397, 71 FERC at 62,314) (emphasis in original).

The Court discussed, with approval, the analysis of a Commission
administrative law judge, who could not reconcile the Lakehead policy with the
principle that investors in a partnership pipeline should expect returns
commensurate with returns on investments in other entities of similar risk. See id.
at 1290 (citing FPC v. Hope Natural Gas Co., 320 U.S. 591, 603 (1944)). The
administrative law judge “correctly derived from Hope Natural Gas the more
specific principle that the regulating commission is to set rates in such a fashion
that the regulated entity yields returns for its investors commensurate with returns
expected from an enterprise of like risks.” Id.

Both corporate and individual investors in a non-regulated entity would
expect to pay their own taxes on any profit or dividends that investment might

produce. Id. at 1291. That corporate investors might pay two layers of tax was



merely “a product of the corporate form, not of the regulated or unregulated nature
of the pipeline or any comparable investment or of the risks involved therein.” Id.
The administrative law judge therefore concluded that no tax allowance was
necessary to ensure that an individual limited partner received a sufficient return.
Id. at 1290. And the Court, “unlike the Commission,” agreed. Id.; see id. at 1291-
92 (finding that “where there is no tax generated by the regulated entity, ... the
regulator cannot create a phantom tax in order to create an allowance to pass
through to the rate payer”).

2. Full income tax allowance

The Commission took two actions in response to BP West Coast. First, it
issued a Notice of Inquiry seeking comment on “when, if ever, it is appropriate to
provide an income tax allowance for partnerships or similar pass-through entities
that hold interests in a regulated public utility.” ExxonMobil, 487 F.3d at 950
(citing Inquiry Regarding Income Tax Allowances, 69 Fed. Reg. 72,188 (Dec. 13,
2004)). (“Pass-through” entities pass their tax liability through to their owners.
SFPP, L.P., Opinion No. 511, 134 FERC 61,121, at n.426 (2011).) The
comments proposed four options for modifying the Commission’s income tax
allowance policy. See ExxonMobil, 487 F.3d at 951-52; Inquiry Regarding Income

Tax Allowances, 111 FERC {61,139, at P 31 (2005) (2005 Policy Statement),



appeal dismissed, Canadian Ass 'n of Petroleum Producers, 487 F.3d 973. The
Commission discarded two options that, like Lakehead, distinguished among
partnership interests held by corporations and other entities without a sufficient
explanation. See ExxonMobil, 487 F.3d at 951-52; 2005 Policy Statement at

PP 33-38. One of the remaining two choices “would have categorically prohibited
limited partnerships from taking income tax allowances, while the other would
have granted partnerships a full income tax allowance to the extent that the
partners incur actual or potential tax liability.” ExxonMobil, 487 F.3d at 952; 2005
Policy Statement at P 31. The Commission chose the latter option. See
ExxonMobil, 487 F.3d at 952; 2005 Policy Statement at P 1, 32.

Second, the Commission applied the 2005 Policy Statement in its order on
remand of BP West Coast, and approved SFPP’s request for an income tax
allowance, provided that the pipeline could show that its partners would incur an
actual or potential income tax obligation from the pipeline’s regulated income. See
SFPP, L.P., 111 FERC 1 61,334, at PP 21-27 (2005). Various shippers appealed
the BP West Coast remand order, contending that it was arbitrary, capricious, and
contrary to BP West Coast to grant an income tax allowance to entities that do not

actually pay income taxes. See ExxonMobil, 487 F.3d at 948, 950.
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This Court rejected those claims. See id. at 948-55 (to determine whether
the remand orders were contrary to BP West Coast, the Court “necessarily
review[ed] the Commission’s conclusions and reasoning in the [2005] Policy
Statement™). With regard to the 2005 Policy Statement, the Court held that “the
Commission was certainly permitted—if not required—to reject the comments that
proposed a modified Lakehead policy,” and after discarding options in this vein,
the Commission had reasonably chosen to provide an income tax allowance for all
investors in a partnership pipeline. ExxonMobil, 487 F.3d at 951-53.

The Court noted that rates should “‘yield[] sufficient revenue to cover all
proper costs, including federal income taxes, plus a specified return on invested
capital.”” 1d. at 951 (quoting City of Charlottesville, 774 F.2d at 1207). The
Commission had reasonably held that “income taxes paid by partners on their
distributive share of the pipeline’s income are ‘just as much a cost of acquiring and
operating the assets of that entity as if the utility assets were owned by a
corporation,”” and there was “no good reason to limit the income tax allowance to
corporations....” Id. at 952 (quoting 2005 Policy Statement P 33). In “light of the
deference we extend to the Commission’s judgments regarding ratemaking issues,”

the Court could not find that the Commission had improperly granted SFPP an
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income tax allowance to the extent that any of its partners had an actual or
potential income tax liability on their share of partnership income. Id. at 951.

As to the consistency of the 2005 Policy Statement with BP West Coast, the
Court in ExxonMobil noted “that BP West Coast did not categorically prohibit the
Commission from granting income tax allowances to pipelines that operate as
limited partnerships.” Id. at 953. That case “did not pass upon” the specific
question at issue in ExxonMobil, i.e., whether the Commission could grant an
income tax allowance to limited partnerships for the income taxes that all partners
paid on their partnership income. Id. at 954. Rather, the BP West Coast Court had
been concerned with the unsupported differential treatment of individual and
corporate investors in a partnership pipeline—and the 2005 Policy Statement had
resolved that problem. See id. at 953-54; see also id. at 951 (orders on remand of
BP West Coast “resolved the principal defect of the Lakehead policy,” which was
this differential treatment).

Finally, the Court found that the Commission reasonably determined “that a
full income tax allowance is necessary to ensure that corporations and partnerships
of like risk will earn comparable after-tax returns,” as required by Hope Natural
Gas, 320 U.S. at 603. ExxonMobil, 487 F.3d at 952-53, 955 (providing numerical

example). The Court “defer[s] to FERC’s expert judgment about the best way to
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equalize after-tax returns for partnerships and corporations,” although it noted that
“[a]Jrguably, a fair return on equity might have been afforded if FERC had chosen
the fourth alternative of computing return on pretax income and providing no tax
allowance at all for the pipeline owners.” 1d. at 953, 955.

B. United Airlines and Commission actions on remand

In SFPP’s next rate case, its shipper customers again challenged the policy
of granting SFPP’s partner-investors an income tax allowance. See United
Airlines, 827 F.3d at 134; SFPP, L.P., Opinion No. 511, 134 FERC 1 61,121 at
P 236. The shippers contended that the Commission’s discounted cash flow
methodology provides a sufficient after-tax return to attract investment; therefore,
the income tax allowance permitted partners to double-recover their taxes. See
United Airlines, 827 F.3d at 127; Opinion No. 511 at P 236.

This Court held that, under ExxonMobil, it “may be reasonable” for the
Commission to grant an income tax allowance to partnership pipelines, to the
extent the Commission has a reasoned basis for doing so. United Airlines, 827
F.3d at 134-35. In this case, however, the Commission had not explained why
allowing SFPP to recover both a return on equity (determined through the
discounted cash flow analysis) and an income tax allowance did not produce a

double recovery for partnership, as opposed to corporate, pipelines. Id. at 134.
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The Court noted that the parties “do not disagree on the essential facts:”
(1) a partnership pipeline does not incur taxes, except those imputed to its partners,
at the entity level; (2) the discounted cash flow return on equity determines the pre-
tax investor return required to attract investment, for both corporate and
partnership pipelines; and (3) with a tax allowance in place, a partner in a
partnership pipeline will receive a higher after-tax return than a shareholder in a
corporate pipeline, at least in the short term. Id. at 136. These “facts support the
conclusion that granting a tax allowance to partnership pipelines results in
inequitable returns for partners in those pipelines as compared to shareholders in
corporate pipelines.” Id. The Court held that this conclusion was inconsistent with
the parity requirement of Hope Natural Gas, and that the Commission’s failure to
ensure parity was arbitrary and capricious. Id. at 136-37 (citing 320 U.S. at 603).

The shippers had not asked the Court to overrule ExxonMobil, and the Court
held that such action was neither possible nor necessary. Id. at 137. It noted that
the Commission “might be able to remove any duplicative tax recovery for
partnership pipelines directly from the discounted cash flow return on equity” and
that before ExxonMobil, the Commission had considered eliminating income tax

allowances and setting rates based on pre-tax returns. 1d. The Court remanded for
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the agency to “consider these or other mechanisms” that would not result in double
recovery. Id.

C. The FERC orders on review

After United Airlines, the Commission initiated the inquiry that culminated
in the challenged orders. Recognizing the “potentially significant and widespread
effect of [the United Airlines] holding upon the oil pipelines, natural gas pipelines,
and electric utilities subject to the Commission’s regulation,” the Commission
sought comment on “any proposed methods ... to resolve any double recovery of
investor-level tax costs for partnerships or similar pass-through entities.” Notice of
Inquiry, 157 FERC § 61,210, at PP 2, 19 (2016), R. 1, JA 5, 17-18.

After considering comments, the Commission issued the 2018 Policy
Statement, which agreed with the Court that “granting [a master limited
partnership] an income tax allowance results in an impermissible double recovery.”
2018 Policy Statement P 45, JA 566. The Commission stated that, going forward,
it would no longer permit master limited partnerships to recover an income tax
allowance. Id. P 2, JA 538. Upon consideration of rehearing requests, the
Commission explained that the Policy Statement is not a “binding rule” with
immediate legal consequences, but an expression of “general policy intent

designed to provide guidance by notifying entities of the course of action the
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Commission intends to follow in future adjudications.” Rehearing Order P 6,

JA 741-42. In future adjudications: (1) parties will have the opportunity “to
challenge or support the revised policies through factual or legal presentation and
to present any issues and arguments regarding” the 2018 Policy Statement; and (2)
the Commission will have to “fully support and justify” the application of the
Policy Statement. 1d. See Interstate and Intrastate Natural Gas Pipelines, Order
No. 849, 164 FERC 1 61,031, at P 54 (2018) (“We recognize that the [2018 Policy
Statement] itself is guidance, not binding precedent.” (emphasis added)).

The Commission also moved forward with case-specific proceedings on
remand from United Airlines, and found that granting SFPP both a discounted cash
flow return on equity and an income tax allowance produces a double recovery.
SFPP, L.P., Opinion No. 511-C at PP 22-24. Without reference to the
simultaneously-issued Policy Statement, the Commission implemented the United
Airlines ruling “by removing the income tax allowance from SFPP’s cost of
service.” Opinion No. 511-C at P 21. The Related Case concerns this application

of United Airlines to SFPP’s rates.

16



Summary of Argument

This Court should dismiss the petitions for review because they challenge a
general statement of Commission policy that is not subject to judicial review. The
2018 Policy Statement represents the Commission’s attempt to establish broad
principles guiding the income tax allowance for certain types of FERC-regulated
entities—a difficult and complex aspect of cost-of-service ratemaking.

There is no immediate harm or injury here, so Pipelines lack standing to
bring this appeal. The 2018 Policy Statement does not change the rates for any
regulated entity. Instead, Pipelines and other entities may litigate income tax
allowance issues before the Commission, and appeal the Commission’s
determinations if they are aggrieved in agency decisions addressing their specific
circumstances. The Commission will have to defend challenges to its policy
(including allegations about the summary application of the unreviewed 2018
Policy Statement) in the context of fully-formed rate cases, such as the Related
Case. Pipelines also have not shown that the issuance of the 2018 Policy
Statement adversely affected any specific pipeline’s market value or access to
capital. They allege broad financial harms to their industry as a whole, but do not

establish concrete, particularized injury to themselves or other pipelines.
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If the Court reaches the merits, then it should deny the petitions for review.
In accordance with United Airlines, Inc. v. FERC, 827 F.3d 122 (D.C. Cir. 2016),
the 2018 Policy Statement re-examined the Commission’s income tax allowance
policy. The Commission could not explain why a pass-through partnership
pipeline would not double-recover income tax costs if it receives both an income
tax allowance and a return on equity that covers investor-level income taxes.

Pipelines fundamentally err by disputing that the discounted cash flow
methodology determines a pre-tax return. Their contention is that the
Commission’s methodology determines a pre-tax return that equals the after-tax
return for pass-through entities receiving the income tax allowance. But as the
United Airlines Court found, actual market behavior (unit prices and distributions)
and logic demonstrate otherwise. 827 F.3d at 136. In light of the Court’s rulings
in BP West Coast, ExxonMobil, and United Airlines, the Commission’s reasonable
solution to the double-recovery problem was to disallow the income tax allowance.

Argument

l. The petitions for review should be dismissed as non-justiciable.

This case involves a facial challenge to a generic statement of Commission
policy, while the Related Case (Nos. 19-1067, et al.) concerns the application of

that policy to a regulated entity (SFPP). The Court analyzed cases with a similar
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relationship to these after the Commission acted on remand of BP West Coast. See
Canadian Ass 'n of Petroleum Producers v. FERC, 487 F.3d 973 (D.C. Cir. 2007);
ExxonMobil Oil Corp. v. FERC, 487 F.3d 945 (D.C. Cir. 2007). The Court
dismissed a facial challenge to the 2005 Policy Statement but evaluated the policy
itself in a case concerning its application to a regulated entity. See Canadian Ass’n
of Petroleum Producers, 487 F.3d at 973 (dismissing challenge to 2005 Policy
Statement); ExxonMobil, 487 F.3d at 951-55 (reviewing “conclusions and
reasoning” of 2005 Policy Statement, and orders on remand of BP West Coast).
The Court should, as it did in 2007, dismiss the challenge to the 2018 Policy
Statement as non-justiciable. See Canadian Ass 'n of Petroleum Producers, 487
F.3d at 974 (facial challenge to 2005 Policy Statement was moot in light of related,
as-applied case, but raised “substantial issues of both standing and ripeness™). The
orders on review are “‘expressions of general policy intent designed to provide
guidance by notifying entities of the course of action the Commission intends to
follow in future adjudications.” Rehearing Order P 6, JA 741-42. The substantive
Issues that Pipelines raise in the abstract here have concrete, reviewable application

in the Related Case, and are properly considered there. See infra pp. 28-30.
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A.  The challenged orders are general statements of policy that are
not subject to judicial review.

Under the Administrative Procedure Act, agency action falls into three
categories: legislative rules, interpretive rules, and general statements of policy.
See Nat’/ Mining Ass’n, 758 F.3d at 251. To distinguish among these types of
actions, this Court looks at (1) the legal effect of the agency action in question;
(2) “the agency’s characterization of the guidance”; and (3) “whether the agency
has applied the guidance as if it were binding on regulated parties.” ld. at 252-53,;
see also Sierra Club v. EPA, 873 F.3d 946, 951 (D.C. Cir. 2017). Pipelines and
supporting Pipeline Association do not dispute the Commission’s description of
the 2018 Policy Statement, but claim that the Commission has applied it as a
binding rule. Pet. Br. 2, 18-21; Int. Br. 9.

1. The 2018 Policy Statement has no legal effect on Pipelines.

“The most important factor concerns the actual legal effect (or lack thereof)
of the agency action in question on regulated entities.” Nat’/ Mining Ass n., 758
F.3d at 252; see also California Communities Against Toxics v. EPA, 934 F.3d
627, 635 (D.C. Cir. 2019) (same). The 2018 Policy Statement declared that
the Commission would “no longer permit” certain partnership pipelines to
recover an income tax allowance in their cost of service. 2018 Policy Statement
P 2, JA 538. But because it did not change rates or otherwise directly
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affect regulated entities, it is not a rule but “merely an announcement to the public
of the policy which the agency hopes to implement in future rulemakings or
adjudications.” Pac. Gas & Elec., 506 F.2d at 38; see also Cal. Communities
Against Toxics, 934 F.3d at 637 (finding lack of finality, for purposes of review, in
agency memorandum that “forecasts” agency’s position but “has no independent
legal authority”).

The Commission did not constrain its own discretion in implementing this
policy, as it might have if it intended the 2018 Policy Statement to be a “binding
norm.” Am. Hosp. Ass’n, 834 F.2d at 1047. Instead, the Commission expressly
reserved the implementation of this new policy to future agency proceedings, and
left open the possibility that a pipeline could “argu[e] and provid[e] evidentiary
support that it is entitled to an income tax allowance and demonstrat[e] that its
recovery of an income tax allowance does not result in a double-recovery of
investors’ income tax costs.” Rehearing Order P 8, JA 742,

2. The Commission characterized the 2018 Policy Statement as
a non-binding guidance document.

“When the agency states that in subsequent proceedings it will thoroughly
consider not only the policy’s applicability to the facts of a given case but also the
underlying validity of the policy itself, then the agency intends to treat the order as
a general statement of policy.” Pac. Gas & Elec., 506 F.2d at 39. The
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Commission characterized the 2018 Policy Statement as non-binding, only
“affect[ing] both oil and natural gas [master limited partnership] pipelines on a
going-forward basis.” 2018 Policy Statement P 46 (emphasis added), JA 566-67.
In other words, the 2018 Policy Statement will not have an “immediate and
significant impact,” but will only affect regulated entities when (and if) applied in
future adjudicated rate cases. Pac. Gas & Elec., 506 F.2d at 35; see also Canadian
Ass’n of Petroleum Producers, 487 F.3d at 974 (2005 Policy Statement’s lack of
immediate and significant impact raised substantial ripeness issues). The
Commission also acknowledged that it would “have to fully support and justify the
application of this guidance in individual cases.” Rehearing Order P 6, JA 741-42.
The Commission further confirmed the non-binding nature of the 2018
Policy Statement when it declined to address the merits of the rehearing requests
until future rate proceedings where these issues could be addressed “in the context
of specific cases in which they apply.” Rehearing Order PP 6, 8, JA 741-42. See
id. P 7 (the 2018 Policy Statement is not “finally determinative of the issues or
rights to which it is addressed, but rather, only announces the agency’s tentative
intentions for the future”) (quoting Pac. Gas & Elec., 506 F.2d at 38) (internal
quotations omitted), JA 742; see also Inquiry Regarding the Commission’s Policy

for Recovery of Income Tax Costs, 168 FERC 1 61,136, at P 4 (2019) (Commission
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normally dismisses requests for rehearing of policy statements and reserves the
issues contained therein for specific proceedings in which the policy is applied).
And as previously noted, the Commission acknowledged that labeling its orders as
non-binding means that the policy must survive judicial scrutiny in the context of
future, case-specific orders—such as the SFPP-specific rate orders now on review
in the Related Case (Nos. 19-1067, et al.). Rehearing Order P 6, JA 741-42. See
Interstate Natural Gas Ass’'n of Am. v. FERC, 285 F.3d 18, 60 (D.C. Cir. 2002)
(warning that the non-binding characterization “comes at a price to the
Commission; in applying the policy, it will not be able simply to stand on its duty
to follow its rules.”)

3. The Commission has not applied the 2018 Policy Statement
as if it were binding on regulated parties.

Pipelines complain that the Commission has applied the 2018 Policy
Statement as a “de facto rule,” and summarily denied them an opportunity to show
that they are entitled to an income tax allowance in their transportation rates. Pet.
Br. 17-22. But the Commission independently analyzed both pipelines’ individual
rate cases, based on the records compiled in those cases, and reasonably concluded
that granting the pipelines an income tax allowance would lead to double recovery.

On remand from United Airlines, the Commission considered SFPP’s

“arguments and evidence,” plus SFPP’s post-remand comments and reply
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comments, in its determination to remove the income tax allowance from SFPP’s
rates. See Opinion No. 511-D at P 17; Opinion No. 511-C at P 19-20. As SFPP
has acknowledged, the Commission did not rely on the 2018 Policy Statement to
find that granting SFPP both a return on equity and an income tax allowance would
result in double-recovery of its tax costs. See Opinion No. 511-C at P 21
(“implement[ing] the United Airlines remand” for SFPP’s West Line); Opinion No.
511-D at P 4 (in request for rehearing of Opinion No 511-C, SFPP acknowledged
that order’s lack of reference to the 2018 Policy Statement). And as “SFPP has

had multiple opportunities to be heard on this issue” over “more than a decade,”
the Commission reasonably held that administrative finality outweighed SFPP’s
desire to reopen the record of its long-running proceeding. Opinion No. 511-D

P 27.

Enable Mississippi filed a new rate case, including a proposed income tax
allowance, three months after the Commission issued the 2018 Policy Statement
and Opinion No. 511-C. See Enable Miss. River Transmission, LLC, 164 FERC
161,075, at P 8 (2018), reh g pending. Under Commission regulations, Enable
Mississippi was required to present its full case-in-chief in its rate filing. I1d. P 39
(citing 18 C.F.R. § 154.301(c)). The Commission considered the pipeline’s factual

and legal arguments, id. PP 29-40, and found that granting the income tax
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allowance would result in an impermissible double recovery. Id. P 39. Enable
Mississippi claims that the Commission should have allowed it to respond to the
later-issued Rehearing Order, Pet. Br. 20-21, but this does not help its argument.
United Airlines and Opinion No. 511-C (concerning SFPP pipeline rate) were the
precedent to which Enable Mississippi had to respond in advocating for an income
tax allowance. Enable Miss. River Transmission, LLC, 164 FERC 1 61,075 at
PP 32-33.

Finally, Pipeline Association claims that the Commission has treated the
2018 Policy Statement as “binding precedent.” Int. Br. 9 (citing Interstate and
Intrastate Natural Gas Pipelines, Order No. 849, 164 FERC 1 61,031, at PP 50, 54,
59 (2018)). This is simply incorrect. Order No. 849 properly characterizes United
Airlines and Opinion No. 511-C as binding precedent. 164 FERC {61,031 at
PP 50, 54, 59. It describes the 2018 Policy Statement as “guidance, not binding
precedent.” Id. P 54 (emphasis added). Moreover, Order No. 849 did not change
rates, but established procedures to examine which pipelines may be collecting
unjust and unreasonable rates, and a voluntary process for pipelines to reduce their

rates, in light of United Airlines and recent income tax legislation. Id. P 1.
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B.  Pipelines lack standing to appeal the 2018 Policy Statement.

In the alternative, the Court should dismiss the petitions for review for lack
of standing. The Pipelines bear the burden of establishing the elements of standing
in their opening brief. See Spokeo, 136 S. Ct. at 1547; Texas v. EPA, 726 F.3d 180,
198 (D.C. Cir. 2013). In order to do so, they must “‘clearly ... allege facts
demonstrating’” that they have suffered a concrete injury that is derived from the
orders on review, and likely to be redressed by a favorable ruling. Spokeo, 136 S.
Ct. at 1547 (quoting Warth v. Seldin, 422 U.S. 490, 518 (1975)). Neither the
Pipelines nor the Pipeline Association has satisfied these requirements.

Pipelines make two claims. First, as noted above, they argue that the
Commission used the 2018 Policy Statement to deny them an income tax
allowance in their transportation rates. Pet. Br. 17-22. But the 2018 Policy
Statement and the Rehearing Order have no immediate impact on any regulated
entity, so Pipelines cannot establish an injury that is fairly traced to these orders.
See Rehearing Order P 6, 8 (noting Commission’s intention to apply the new
policy guidance in individual pipeline rate cases), JA 741-42. Pipelines admit that
the removal of income tax allowances from their rates did not occur in this

proceeding. See Pet. Br. 18 (“FERC subsequently applied [the new income tax
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allowance policy] to SFPP and Mississippi in their separate rate cases ....”
(emphasis added)).

Pipelines and Pipeline Association next contend that the issuance of the
2018 Policy Statement diminished the value of master limited partnerships and
impeded pipelines’ access to capital—something the Commission should have
anticipated. See Pet. Br. 33-37; Int. Br. 27-28. The Association adds that the
effect of the 2018 Policy Statement and the Rehearing Order will, inevitably, be a
reduction in individual pipelines’ recognized cost-of-service and in their rates,
which in turn will “cause immediate injury to pipeline market values and their
ability to obtain adequate financing.” Int. Br. 8-12.

An injury must be both concrete and particular to support a claim of
standing. Spokeo, 136 S. Ct. at 1548. Pipelines and the Pipeline Association fail
to indicate how the valuation or access to capital of any individual pipeline
changed after the Commission issued the 2018 Policy Statement; they make only
broad statements about what occurred in their industry. See Pet. Br. 33-37; Int. Br.
9-12 (citing only Enbridge Energy, Ltd. P ’ship, 166 FERC { 61,237, at PP 9-10
(2019)—a non-final order in which the Commission accepted and suspended,
subject to refund, a decreased facilities charge because it may be unjust and

unreasonable, and required further information so that it could make an informed
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determination). “That is not to say the impact of an agency decision on a
company’s ability to raise capital is never sufficient to ground standing. But that
impact must be concrete” in order to demonstrate an injury. New England Power
Generators Ass 'nv. FERC, 707 F.3d 364, 369 (D.C. Cir. 2013); cf. CNG
Transmission Corp. v. FERC, 40 F.3d 1289, 1293 (D.C. Cir. 1994) (certain
financial loss that is the direct result of a FERC order is sufficient injury to confer
standing).

Finally, it is unclear how a favorable ruling in this case will help Pipelines.
The 2018 Policy Statement and the Rehearing Order were an effort to address the
concerns that this Court articulated in United Airlines about the potential for
double recovery of income tax expenses under the Commission’s prior policy.
2018 Policy Statement P 1, JA 537. If the Court were to vacate or remand the
revised policy, proceedings concerning individual pipelines’ rates would
continue—and the Commission would remain obligated to ensure that
jurisdictional entities do not over-recover their income taxes. See United Airlines,
827 F.3d at 136-37.

C.  Other issues raised here should be adjudicated elsewhere.

Pipelines and Pipeline Association raise many arguments about the merits of

the Commission’s revised income tax allowance policy. See Pet. Br. 25-33, 37-48,
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55-60; Int. Br. 14-28. SFPP raised many of the same arguments on rehearing of
Opinion No. 511-C, either in the abstract or as the revised policy is applied to
SFPP pipeline rates. See Opinion No. 511-D at PP 6-36. To the extent the
Commission denied those contentions, SFPP may challenge the Commission’s
findings based on a full agency record in the Related Case (Nos. 19-1067, et al.).
See 15 U.S.C. 8 717r(b).

Broadly, Opinion No. 511-D denied SFPP’s argument that the Commission
wrongly found that a double recovery resulted from permitting an income tax
allowance for the tax costs of the investors in SFPP’s parent, a master limited
partnership. See Opinion No. 511-D at PP 6. It held that regardless of whether a
pipeline receives an income tax allowance, the discounted cash flow analysis
always produces a pre-tax return on equity. Id. P 14. It also denied SFPP’s
contentions that the Commission applied the 2018 Policy Statement as a binding
rule (Opinion No. 511-C at P 17); that the Commission did not address the
evidence in the 2018 Revised Policy Statement proceeding (id. P 12); and that
changes to unit prices resolve the double-recovery problem (id. P 13). Dismissing
this appeal—to a significant extent a preview of coming attractions in the Related

Case—will not deny SFPP an opportunity to raise any of its arguments on review.
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Enable Mississippi’s pipeline-specific case remains pending before the
Commission. Enable Miss. River Transmission, LLC, 164 FERC { 61,075 (2018),
reh’g pending. It is therefore not yet clear whether, or to what extent, rulings that
apply specifically to Enable Mississippi’s rates will aggrieve it for purposes of
review. See 15 U.S.C. 8 717r(b).

I1l. Standard of Review

If it proceeds to the merits, the Court reviews FERC orders under the
arbitrary and capricious standard of 5 U.S.C. § 706(2)(A). Florida Mun. Power
Agency v. FERC, 315 F.3d 362, 365 (D.C. Cir. 2003). Under that standard, the
Commission’s decision must be based upon substantial evidence. ESI Energy,
LLC v. FERC, 892 F.3d 321, 329 (D.C. Cir. 2018). The Commission’s factual
findings are conclusive if supported by substantial evidence. 15 U.S.C. 8 717r(b).
The substantial evidence standard “‘requires more than a scintilla, but can be
satisfied by something less than a preponderance of the evidence.”” Florida Mun.
Power Agency, 315 F.3d at 365 (quoting FPL Energy Maine Hydro LLC v. FERC,
287 F.3d 1151, 1160 (D.C. Cir. 2002)).

The Commission’s “determinations regarding rates of return, definition of
rate bases, and other technical aspects of ratemaking” are entitled to considerable

weight. Public Serv. Comm’n v. FERC, 813 F.2d 448, 451 (D.C. Cir. 1987).
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Assuming jurisdiction to review the merits, “[t]he disputed question here involves
both technical understanding and policy judgment,” so the Court’s “important but
limited role is to ensure that the Commission engaged in reasoned
decisionmaking—that it weighed competing views, selected [a result] with
adequate support in the record, and intelligibly explained the reasons for making
that choice.” FERC v. Elec. Power Supply Ass'n, 136 S. Ct. 760, 784 (2016).

IV. The Commission reasonably adopted the 2018 Policy Statement.

For pass-through entities (such as SFPP and Enable Mississippi), the United
Airlines Court found double recovery when cost-of-service rates include both an
income tax allowance and a discounted cash flow return on equity.! 827 F.3d at
137. The opinion’s language on remedies identified two potential resolutions: (1)
take tax costs out of cost-of-service by removing the income tax allowance; or (2)
adjust the discounted cash flow return on equity to remove the tax recovery
component. Id. The Court remanded for the Commission to “consider these or
other mechanisms” that would allow the Commission to demonstrate that there is

no double recovery. Id.

! The discounted cash flow methodology determines “the minimum amount
that one must pay new investors ... to offer the utility the money that it needs for
investment.” Boston Edison Co. v. FERC, 885 F.2d 962, 965 (1st Cir. 1989)
(Breyer, J.) (quoting J. Bonbright, A. Danielsen, D. Kamerschen, Principles of
Public Utility Rates 317-322 (1988)) (internal quotations omitted).
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The Commission responded with its Notice of Inquiry, which asked for input
on “any proposed methods ... to resolve any double recovery of investor level tax
costs for partnerships or similar pass-through entities.” 157 FERC 4 61,210 at
PP 2,19, JA5, 17-18. It received substantial public input on these questions—24
sets of comments and 19 sets of reply comments, including submissions from
SFPP and Pipeline Association. 2018 Policy Statement n.21, JA 544. The
comments offered many reasons why the Court incorrectly concluded that
permitting both the discounted cash flow return on equity and an income tax
allowance produces double recovery. Id. PP 9-35, JA 541-60; see also Opinion
No. 511-C at P 24 (dismissing some of SFPP’s arguments on remand as “a direct
challenge” to the Court’s findings). But they did not persuade the Commission
that no such double recovery exists. Id.

According to Pipelines, United Airlines required the Commission to find a
way to preserve the income tax allowance. Br. 25. But having been unable to find
that the income tax allowance could be used without producing double recovery,
the Commission reasonably chose to eliminate it. 2018 Policy Statement P 9,

JA 541-42; Rehearing Order P 3, JA 740. See ExxonMobil, 487 F.3d at 955
(calculating cost-of-service using a pre-tax return and no income tax allowance

would have “[a]rguably” been permissible); BP West Coast, 374 F.3d at 1291
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(Commission administrative law judge “was correct in including no such pass-
through or phantom taxes at all”).
A. A master limited partnership double recovers when its cost-of-

service includes an income tax allowance and a discounted cash
flow return on equity.

Income tax liability is a cost of owning/operating a pipeline, and it can be
properly recovered in rates (City of Charlottesville). The Commission cannot
impute income tax liability to create an allowance to pass through to ratepayers or
recognize in rates the taxes of only some pipeline investors (BP West Coast). But
it can recognize an income tax allowance separate from the discounted cash flow
analysis (ExxonMobil), if the regulated entity can demonstrate that no double
recovery will result from doing so (United Airlines).

The 2018 Policy Statement’s double recovery conclusion largely tracked
United Airlines’ “essential facts™: (1) “[master limited partnerships] and similar
pass-through entities do not incur income taxes at the entity level;” (2) the
discounted cash flow methodology “estimates the returns a regulated entity must
provide to investors in order to attract capital;” (3) “[t]o attract capital, entitieS in
the market must provide investors a pre-tax return, i.e., a return that covers
investor-level taxes and leaves sufficient remaining income to earn investors’

required after-tax return;” and (4) the discounted cash flow methodology
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“determines the pre-tax investor return required to attract investment.” 2018
Policy Statement P 9 (internal quotations omitted), JA 541-42; see United Airlines,
827 F.3d at 136.

Pipelines assert the Commission failed to identify or analyze substantial
evidence to support the double recovery finding. Pet. Br. 25-33; see also Int. Br.
14-21 (alleging unexplained departure from prior policy). But the Commission’s
task was not to disprove the Court’s finding of double recovery, but to resolve the
problem the Court had already identified. See United Airlines, 827 F.3d at 137;
Notice of Inquiry, 157 FERC { 61,210 at P 18, 19 (requesting comments on “any
proposed methods to adjust the income tax allowance policy or current [return on
equity] policies to resolve any double recovery of investor-level tax costs for
partnerships and similar pass-through entities”), JA 15-18; see also id. P 18, 20,
JA 15-19. The Commission responded to many arguments that there is, in fact, no
double recovery—or that double recovery is not problematic. See 2018 Policy
Statement PP 9-35, JA 541-60; Opinion No. 511-C at PP 21-30.

Pipelines’ fundamental error is to assert that the discounted cash flow
methodology does not determine a pre-tax return. See Pet. Br. 29-33. This
argument reduces to the claim that the discounted cash flow pre-tax return equals

the after-tax return for pass-through partnership pipelines receiving the income tax
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allowance. Pet. Br. 29. On this flawed base of misunderstanding, Pipelines
construct additional arguments about parity (Pet. Br. 37-42, 55-60) and practical
consequences (Pet. Br. 33-37) that run counter to United Airlines and do not help
the Commission resolve the issue of double recovery. See 827 F.3d at 136.
Pipelines isolate the four key points of the Commission’s rationale (2018
Policy Statement P 9, JA 541-42) and address them one-by-one. Pet. Br. 26-33.
Pipelines admit some truth to the key points, but conclude that they are
incomplete—which can only be done by looking at these points in isolation. See
Opinion No. 511-D at P 28 (noting that SFPP concedes many of the key findings).

1. Just and reasonable rates are based on the pipeline’s costs.

Just and reasonable rates are “typically based on a pipeline’s costs.”
Canadian Ass’'n of Petroleum Producers, 254 F.3d at 293. “Departures from cost-
based rates must be made, if at all, only when the non-cost factors are clearly
identified and the substitute or supplemental ratemaking methods ensure that the
resulting rate levels are justified by those factors.” Farmers Union Cent. Exch.,

Inc. v. FERC, 734 F.2d 1486, 1530 (D.C. Cir. 1984).

a. The return on equity in a pipeline’s rates recovers the
cost of attracting capital.

One component of a pipeline’s costs is the “return to investors,” which is the
cost to the utility of attracting or raising capital. Canadian Ass ’'n of Petroleum
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Producers, 254 F.3d at 293. The Commission determines the amount necessary to
attract and raise capital by employing the discounted cash flow methodology.
2018 Policy Statement P 5, JA 539.

The discounted cash flow methodology assumes that an investment in a
security is worth the present value of the infinite stream of dividends or
distributions discounted at a market rate commensurate with the investment's risk.
Canadian Ass'n of Petroleum Producers, 254 F.3d at 293. It uses actual market
data, i.e. observations of market-determined security prices and distributions that
occur before taxes are paid. 2018 Policy Statement P 5, JA 539.

The discounted cash flow return on equity is pre-tax “irrespective of whether
the regulated entity is a partnership or a corporate pipeline.” United Airlines, 827
F.3d at 136. A pre-tax return is a return sufficient to meet the investor’s after-tax
return requirement, which means the pre-tax return includes both: (1) the
investor’s tax liability; and (2) the investor’s required after-tax return. 2018 Policy
Statement P 9, JA 541-42. The investor makes the investment decision based on
the after-tax required return. 2018 Policy Statement P 9 n.18 (quoting Kern River
Transmission Co., Opinion No. 486-B, 126 FERC 1 61,034, at P 114 (2009)),

JA 541-42. See BP West Coast, 374 F.3d at 1290-91 (observing that all investors,
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whether corporate investors or individual investors, expect to pay taxes on their
investment).

b. The income tax allowance in a pipeline’s rates
recovers the pipeline’s direct income tax expense.

Income taxes are another cost. The income tax allowance, which is no
different from the allowance for any other cost, compensates an entity for its direct
income tax expenses. Lakehead Pipe Line, Opinion No. 397, 71 FERC { 61,338,
at 62,314. And, “[t]here is no question that as a general proposition a pipeline that
pays income taxes is entitled to recover the costs of the taxes paid from its
ratepayers.” BP West Coast, 374 F.3d at 1286; see City of Charlottesville, 774
F.2d at 1207. But where the utility is a pass-through entity, which itself incurs no
income tax liability, a “difficulty” arises. BP West Coast, 374 F.3d at 1286.

2. Pass-through partnership pipelines do not directly pay

income taxes; therefore, no separate recovery of income tax
expense is necessary.

Pipelines acknowledge that pass-through entities do not incur income taxes
at the entity level. Pet. Br. 26. But they minimize the import of the pass-through
of income by referring to ExxonMobil’s holding that such a pass-through entity
could be entitled to an income tax allowance. Pet. Br. 26-27. See ExxonMobil,

487 F.3d at 953 (holding the Commission “reasonably explained why income taxes
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paid on partnership income are properly allocated to the regulated entity for
ratemaking purposes”).

Pipelines miss the point. The issue in this case is not whether a pass-through
entity is entitled to recovery of income tax expenses related to regulated assets
(ExxonMobil says it is, 487 F.3d at 953); but whether that entity can recover those
Income tax expenses twice (United Airlines says it cannot, 827 F.3d at 135-37).
The fact that pass-through entities do not directly pay any income tax supports the
Commission’s ultimate finding because it is the first step toward identifying the
source of the double-recovery problem.

Pipelines stumble at “the first step of this analysis.” BP West Coast, 374
F.3d at 1291. When a regulated entity such as a C corporation pays an income tax,
inclusion of those income tax costs in cost of service (income tax allowance)
should occur along with any other cost directly incurred by the entity. See Opinion
No. 511-C at P 25 n. 53 (explaining that “[n]o double recovery results when a
corporate pipeline’s cost of service includes an income tax allowance because this
so-called ‘first tier’ corporate income tax is paid directly by the corporation, rather
than by shareholders from the dividends used in the [discounted cash flow]
methodology” (emphasis added)). But if the tax is paid by the investor, inclusion

of that income tax cost logically belongs as a component of the cost required to
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attract the investor’s capital. Opinion No. 511-C at P 29 n.67 (explaining that
investor-level costs are properly included in the cost of attracting capital and do not
belong as a separate “line item in the cost of service”); id. (“Based upon the United
Airlines reasoning, all of these [investor-level] costs should be adequately
addressed by the [discounted cash flow return on equity]—an investor will not
make an investment unless the returns are sufficient to (a) cover the investor’s
costs and (b) allow the investor to retain a sufficient return notwithstanding those
costs.”).

ExxonMobil held that it may be reasonable for the Commission to grant an
income tax allowance for income taxes paid on partnership income. See 487 F.3d
at 553. But ExxonMobil did not find that there must be a “separate recognition”
(Pet. Br. 28) of the income tax liability or that the income tax liability must be
treated as a cost paid directly by the entity rather than as a component of the cost of
attracting capital. And specifically to the contrary, United Airlines held that
ExxonMobil does not prohibit the Commission from removing the income tax
allowance and setting rates “based on pre-tax returns.” United Airlines, 827 F.3d

at 137.
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3. The discounted cash flow methodology produces a pre-tax
return whether or not a pipeline receives an income tax
allowance.

Pipelines err when they assert that the discounted cash flow return on equity
does not provide a pass-through partnership pipeline the “opportunity to recover a
valid cost of operating a regulated asset.” Pet. Br. 27-30. This can only be true if
the discounted cash flow methodology fails to estimate a pre-tax return for the
investor, i.e., a return that covers the investor’s tax costs and provides an adequate
after-tax return. So Pipelines essentially contend that, for a pass-through
partnership pipeline receiving an income tax allowance, the pre-tax return equals
the after-tax return. This is inaccurate (see 2018 Policy Statement PP 17-18,

JA 548-49) and inconsistent with United Airlines.

United Airlines found that the discounted cash flow methodology
“determines the pre-tax investor return required to attract investment, irrespective
of whether the regulated entity is a partnership or a corporate pipeline.” 827 F.3d
at 136 (emphasis added). The 2018 Policy Statement found the same. 2018 Policy
Statement P 9 & P 14 n.24, JA 541-42, 545-46.

In support of the pre-tax finding, United Airlines cited Opinion No. 511, 134
FERC 161,121 at PP 243-44. See 827 F.3d at 136. Opinion No. 511 explained

that “a greater cash flow” (from, for example, inclusion of the income tax
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allowance) will ultimately result in the same return on equity, “because the
percentage return on equity for securities of similar risk is established by the
market.” 134 FERC 961,121 at P 243 (emphasis added).

Pipelines, however, do not believe the market behaves this way. Rather,
they advance the unsubstantiated assertion that the “market recognizes” when a
pass-through partnership pipeline receives an income tax allowance and will settle
on a unit price that results in a discounted cash flow-determined return on equity
that “does not include a provision for investor-level taxes.” Pet. Br. 29. Pipelines
assert the market will adjust to the inclusion of the income tax allowance by
“increasing the unit price at which [master limited partnership] units trade.” Id. at
30. According to Pipelines, this “lowers the equity return, all else equal.” Id.

Pipelines make claims about share prices in the abstract that SFPP already
has litigated in the as-applied context. See Opinion No. 511-C at PP 23-24;
Opinion No. 511-D at PP 13-14. “[C]hanges to our income tax policies may affect
the unit price of regulated entities ... [but] do not resolve the double-recovery
problem or change any [master limited partnership pipeline’s discounted cash
flow] return from a pre-investor tax return to an after-tax investor return.” Opinion
No. 511-D at P 14. The Court therefore need not consider this argument in the

abstract.
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But in any event, Pipelines rely on the unsubstantiated belief that an investor
in a pass-through partnership pipeline receiving an income tax allowance “would
recognize and reflect that [a master limited partnership] return would not need to
include recovery” of the investor’s tax liability because “such liability was already
recovered through the income tax allowance.” Pet. Br. 44. See 2018 Policy
Statement PP 17, 19, JA 548, 549-50. But including the income tax allowance in
the pass-through entity’s cost-of-service does not reduce the investor’s required
return. Id. This is so because investors in pass-through partnership pipelines “owe
a tax on any increased income, whether or not that income results from an income
tax allowance or another source.” Id. P 18 (emphasis added), JA 548. Therefore,
the results are always pre-tax.

Pipelines reason that the unit price change alone drives down the return, “all
else equal.” Pet. Br. 30. But all else is not equal. Pipelines focus solely on the
discounted cash flow equation’s denominator (unit price) to the exclusion of the
numerator (dividend or distribution). See id. (discounted cash flow equation).
With inclusion of the income tax allowance, the distribution (or expected
distribution) increases, and then the market reacts by increasing the unit price.
2018 Policy Statement P 14 n.24, JA 545-46. “Likewise, if [a master limited

partnership pipeline’s] loss of its income tax allowance reduces rates and investor
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income, the unit price will decline until the investor once again earns an adequate
pre-tax return.” Opinion No. 511-D at n.84. Either way, both variables move,
resulting in the same pre-tax return. 2018 Policy Statement P 14 n.24, JA 545-46;
see United Airlines, 827 F.3d at 136.

Investors recognize their tax liability either with or without an income tax
allowance, and in either case, the discounted cash flow return is pre-tax. Policy
Statement P 18 n.34 (“In other words, Commission [income tax allowance] policy
does not shift the actual liability to pay income taxes from the [master limited
partnership] partners to the [master limited partnership] itself.””), JA 548-49; see
also Opinion No. 511-D at P 31 (explaining that SFPP’s denial of a pre-tax return
iIs illogical because it requires the belief that an investor receiving a 10 percent
return retains the same 10 percent after paying income taxes).

The municipal bond illustrates the point. The Internal Revenue Code
exempts income from municipal bonds from taxation, resulting in a pre-tax return
that actually does equal the after-tax return. But there is no corresponding law that
exempts income when it comes from a pipeline with an income tax allowance.
Thus, “[master limited partnership] investors owe a tax on any increased income,
whether or not that income results from an income tax allowance or another

source.” 2018 Policy Statement P 18 (emphasis added), JA 548-49.
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Pipelines assert the Commission adopts contradictory positions. Pet. Br. 42-
48. They assert that market forces, i.e., the efficient markets principle, undercuts
the Commission’s conclusion that the discounted cash flow methodology
determines a pre-tax return. Pet. Br. 43. But as explained above (see supra p. 40),
the efficient markets principle supports the pre-tax finding (and undercuts
Pipelines when they argue that investors behave differently when a pipeline’s
Commission determined cost-of-service includes an income tax allowance). See
2018 Policy Statement P 14 & n.24, JA 545-46; see also United Airlines, 827 F.3d
at 136; Opinion No. 511, 134 FERC 61,121 at P 243.

Before the Commission, Petitioner SFPP took the contradictory position that
the income tax allowance will cause distributions and prices to move such that the
investors will “receive the same rate of return whether or not the pipeline receives
an income tax allowance.” 2018 Policy Statement P 12, JA 543-44; see also id.
n.21 (describing SFPP’s argument that higher tariffs lead to increased distributions
and unit prices); Opinion No. 511-C at PP 23-24; Opinion No. 511-D at PP 12, 30,
32. But market forces—i.e. unit prices responding to distributions, thereby holding
the discounted cash flow return on equity stable—only obscure the double recovery
problem and the harm it causes. The Commission, therefore, had good reason (1)

to hold steadfast to the efficient markets principle; and (2) to reject the assertion
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that “investors will receive the same rate of return whether or not the pipeline
receives an income tax allowance, and thus, there is no double recovery.” 2018
Policy Statement P 12, JA 543-44.

Double recovery of costs, even after the market has adjusted, means
“inflated cost of service,” i.e., rates that deviate from the pipeline’s costs without
justification. Id. n.23; see also id. P 35 (explaining how double-recovery obscures
the effects in “distribution yields, projected growth rates, and [discounted cash
flow] returns”), JA 560; see also Opinion No. 511-D at P 13.

Pipelines also state that the discounted cash flow return depends on the
composition of the proxy group, and that at the time of the 2018 Policy Statement,
any proxy group of master limited partnerships would have returns premised on an
investor expectation of an income tax allowance. Pet. Br. 30-31. Accordingly,
these investor expectations result in a discounted cash flow return that does not
include recovery for the income tax costs. Pet. Br. 32.

“[TThe return to the equity owner should be commensurate with returns on
investments in other enterprises having corresponding risks.” Hope Natural Gas
Co., 320 U.S. at 603. Accordingly, the Commission uses a “proxy group of
publicly traded firms with corresponding risks to set a range of reasonable returns
for both natural gas and oil pipelines.” Composition of Proxy Groups for

Determining Gas & Oil Pipeline Return on Equity, 123 FERC 61,048, at P 7
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(2008). The Commission assigns the pipeline a return on equity within that “range
or zone” that reflects “specific risks of that pipeline as compared to the proxy
group companies.” Id. See Canadian Ass'n of Petroleum Producers, 254 F.3d at
294 (explaining that “adjustments for specific characteristics” are made).

A master limited partnership pipeline’s discounted cash flow return on
equity is “typically based upon a proxy group of other [master limited
partnerships], all of which must provide investors with sufficient pre-investor tax
returns to attract capital.” 2018 Policy Statement P 13, JA 544; see Opinion No.
511-C at P 29 (“SFPP proxy group (a) consists solely of entities of like risk
selected pursuant to Commission policy and (b) contains other [master limited
partnership pipelines] whose investors also incur partner-level tax costs.”). Both
price and distributions change when there is a new revenue source or when a
revenue source disappears. 2018 Policy Statement P 14, JA 545. These market
forces determine “in all cases” the same discounted cash flow return on equity. 1d.
n.24, JA 545. Finally, if a pipeline believes it faces risks different from the proxy
group’s risk, a case-specific rate proceeding is the appropriate forum to address

those concerns and consider any necessary adjustments.
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4, Empirical evidence does not undercut the finding that the
discounted cash flow determines a pre-tax return.

The Pipeline Association argues that record evidence undercuts the
assumption that a partnership pipeline does not need an income tax allowance. Int.
Br. 22. It points to an Interstate Natural Gas Association of America study
demonstrating that partnership pipeline returns are not systematically higher than
corporate pipeline returns. Int. Br. 22-24 (citing Interstate Natural Gas Association
of America Comments at 31-35, R. 24, JA 276-80).

But the 2018 Policy Statement reasonably concluded that this study did not
demonstrate consistently different returns among partnership pipelines and
corporate pipelines. 2018 Policy Statement P 32-33, JA 557-59. The 2018 Policy
Statement explained that the studies would have to assume that “all other factors
are exactly equal.” Id. P 33, JA 558-59. Further, the 2018 Policy Statement
explained that “differences in risk and other factors can subsume any effects of
taxation,” therefore, without adequately controlling for risk, the study does not
“isolate the effect of the [master limited partnership pipeline] and corporate
investor-level income taxes on the [discounted cash flow] returns.” 1d. One study
“completely ignore[d] the entities’ differing risk levels.” Id. The other involved
master limited partnerships that were a small part of “larger business interests,” showed

mixed results, and suffered from a small sample size. Id. P 33 & n.62, JA 558-59. The
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Commission reasonably found this evidence unpersuasive. ld. PP 27-35, JA 554-
560.

B.  Pipelines’ remaining arguments also rely on a misunderstanding
about the discounted cash flow methodology.

Pipelines argue that the Commission erred by “differentiat[ing] pass-through
pipelines owned by [master limited partnerships] whose equity is owned in whole
or in part by C-corporations from other pass-through pipelines.” Pet. Br. 37-38; id.
at 39 (citing Trailblazer Pipeline Co. LLC, 164 FERC {61,074 (2018); MoGas
Pipeline LLC, 163 FERC 1 61,223 (2018)). How the Commission applies the 2018
Policy Statement to specific pipelines is beyond the scope of this appeal, and is
unripe because some of the cases Pipelines cite are still before the agency. See
infra pp. 53-57. Moreover, individual evaluation of these cases is appropriate
because, as the 2018 Policy Statement explained, its “record does not provide a
basis for addressing the United Airlines double-recovery issue for the innumerable
partnership and other pass-through business forms that are not [master limited
partnerships] like SFPP.” 2018 Policy Statement P 3, JA 538.

Pipelines also assert that the allegedly disparate treatment of pass-through
partnership pipelines and C corporation pipelines “directly contravenes the Court’s
finding in ExxonMobil” that regulated entities, regardless of organizational

structure, need to recover income tax liability. Pet. Br. 56. Pipelines cite BP West
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Coast as a rejection of such “disparate treatment between corporations and
partnership pipelines.” Id. at 55. But this is the wrong message from BP West
Coast, which found no justification for disparate treatment of corporations and
other entities as partner-investors. 374 F.3d at 1289-90. Disparate treatment
among partner-investors is not relevant here.

The more basic issue addressed by BP West Coast was whether any income
tax costs should be included in the pass-through entity’s cost-of-service, and on
this “first step of ... analysis,” the Court held “that no such allowance should be
included.” 374 F.3d at 1291. Thus, BP West Coast, which was premised on the
fact that “a limited partnership operating jurisdictional pipelines incurs no income
tax liability,” undermines, rather than supports, Pipelines’ claim that the 2018
Policy Statement unjustifiably distinguished among pipeline forms. 1d. at 1286.

Pipelines also cite ExxonMobil. Pet. Br. 56. ExxonMobil stands for a pass-
through entity’s entitlement to recovery of income tax expenses related to
regulated assets—a matter not disputed by the Commission. The issue here (and
unaddressed in both BP West Coast and ExxonMobil) is the problem of parity
identified by United Airlines that arises in the context of the discounted cash flow

return on equity.
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“[R]emoval of the income tax allowance for [master limited partnership]
pipelines restores parity between [master limited partnerships] and corporations by
ensuring that a pipeline recovers its income tax costs only once regardless of
business form.” 2018 Policy Statement P 43 (emphasis added), JA 565; see also
Opinion No. 511-C at P 25 (explaining that denying Petitioner SFPP an income tax
allowance “restores the parity between the rate treatment of [master limited
partnerships] (such as SFPP) and corporations by ensuring that neither double-
recover tax costs”). If, in the short term, allowing double recovery by granting
pass-through pipeline partnerships an income tax allowance “results in inequitable
returns for partners as compared to corporate shareholders,” United Airlines, 827
F.2d at 136, then the converse must be true: eliminating the income tax allowance
for pass-through entities restores equitable returns.

Pipelines and Pipeline Association argue that the removal of the income tax
allowance will hinder access to capital for the pass-through partnership pipelines.
Pet. Br. 36-37; Int. Br. 24-28. This argument is premised on the mistaken
understanding that the discounted cash flow methodology fails to determine a pre-
tax return.

The 2018 Policy Statement reasonably concluded that double recovery

through the income tax allowance is not necessary to attract capital. 2018 Policy
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Statement P 44, JA 565. Even with removal of the income tax allowance, “[master
limited partnership] pipelines “will continue to recover their costs and a reasonable
return for investors.” Id. Pipelines cite no authority for the proposition that double
recovery is necessary to attract capital.

Pipelines assert the Commission mistakenly presumed that United Airlines
found double recovery. Rather, Pipelines emphasize that United Airlines merely
found that the Commission had not adequately explained the lack of double
recovery. Pet. Br. 48-55; Int. Br. 12-13.

The Commission’s understanding of United Airlines is set forth in the
background section of the 2018 Policy Statement: The Commission “failed to
adequately explain” why there was no double recovery, and the Court therefore
“remanded the decisions to the Commission to consider ‘mechanisms for which the
Commission can demonstrate that there is no double recovery.”” 2018 Policy
Statement P 6, JA 540. Following the Court’s instructions, the Commission
considered the mechanisms, and determined the best approach to be removal of the
income tax allowance for pass-through partnership pipelines. This outcome is well
within the parameters of what United Airlines expected from the Commission. See

United Airlines, 827 F.3d at 137 (stating that ExxonMobil does not foreclose the
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option of “eliminating all income tax allowances and setting rates based on pre-tax
returns”); see 2018 Policy Statement P 6 n.13, JA 540.

Pipelines further contend that they should be given a meaningful opportunity
to address the income tax allowance in individualized rate proceedings. Pet. Br.
51. Here, the Commission agrees. The Commission has consistently said
Pipelines should have the opportunity to challenge the principles expressed in the
2018 Policy Statement. Rehearing Order P 8, JA 742. Pipelines have done so in
their individual rate proceedings, and will have the opportunity to petition this
Court for review to the extent aggrieved by any pipeline-specific decisions. See
Opinion No. 511-C at PP 21-30; Opinion No. 511-D at PP 5-36; Enable Miss.
River Transmission, LLC, 164 FERC 1 61,075, reh’g pending.

Pipelines assert the 2018 Policy Statement repeats the problems identified in
BP West Coast. Pet. Br. 57-60. But Pipelines’ discussion of BP West Coast fails
because the disparate treatment there was among partner-investors, not among
pipelines. Here, the Commission has not treated partner-investors differently.
Rather, as the more fundamental “first step” of the analysis, the Commission has
determined “no such allowance should be included.” BP West Coast, 374 F.3d at
1291. It is “not [the Court’s] job to render that judgment, on which reasonable

minds can differ.” Elec. Power Supply Ass’n, 136 S. Ct. at 784.
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C.  The issue of discriminatory application of the 2018 Revised Policy
Statement is not ripe for review.

The Pipelines distinguish among several post-2018 Policy Statement orders
to argue that the Commission “erroneously singled [them] out” for summary denial
of an income tax allowance. Pet. Br. 39-40. They note that the Commission did
not summarily reject the income tax allowance for other pass-through entities, but
established further proceedings in which those entities could more fully litigate
income tax allowance issues. Id. at 39 (citing Trailblazer Pipeline Co., LLC, 164
FERC 161,074 at PP 30-32; MoGas Pipeline LLC, 163 FERC 61,223, atP 4
(2018)). This argument does not allege errors in the 2018 Policy Statement, but in
its implementation elsewhere, so it is not within the scope of this proceeding. See,
e.g., Brooklyn Union Gas Co. v. FERC, 409 F.3d 404, 406 (D.C. Cir. 2005)
(reviewing court will not “reach out to examine a decision made after the one
actually under review”) (internal quotation omitted)). But even if it were, the
Commission made sound choices about how to manage the cases before it, and the
issue of consistency is not yet ripe for review.

The Commission has “broad discretion to determine when and how to hear
and decide the matters that come before it.” Tenn. Valley Mun. Gas Ass’'n v.
FERC, 140 F.3d 1085, 1088 (D.C. Cir. 1998). In deciding what approach to take,

the Commission’s task “is to consider whether a party has raised a dispute of
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genuine material fact, and whether the dispute can be resolved on the basis of the
pleadings before it.” San Diego Gas & Elec. Co. v. Sellers of Energy and
Ancillary Servs., 131 FERC {61,144, at P 24 (2010); see also Moreau v. FERC,
982 F.2d 556, 568 (D.C. Cir. 1993) (same, and even if there is a genuine issue of
material fact, no hearing necessary if the issue can be adequately resolved on the
written record). If the Commission “determines that there is no genuine issue of
fact material to the decision of a proceeding or part of a proceeding,” then it may
summarily dispose of all or part of the proceeding. 18 C.F.R. § 385.217(b). This
Court reviews such decisions with “extreme deference,” because they are entrusted
to the expert agency. Hi-Tech Furnace Sys. v. FCC, 224 F.3d 781, 789 (D.C. Cir.
2000) (quoting Lakeland Bus Lines v. ICC, 810 F.2d 280, 286 (D.C. Cir. 1987));
see also Moreau, 982 F.2d at 568 (court reviews FERC’s decision not to hold a
hearing only for abuse of discretion).

The Commission reasonably chose to rule summarily on income tax
allowance issues for Pipelines (SFPP and Enable) while establishing further
proceedings for other entities. Under United Airlines, an income tax allowance
presumptively provides master limited partnerships with double-recovery of tax
costs. See Opinion No. 511-C PP 16-17. In its proceedings concerning Pipelines,

both of which are subsidiaries of such partnerships, the Commission only had to
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determine whether the Pipelines had shown that there would be no double-recovery
if they continued to use an income tax allowance in their rates. See id. PP 21-30
(as to SFPP); Enable Miss. River Transmission, LLC, 164 FERC 1 61,075 at

PP 29-40. After careful review of the administrative dockets of both proceedings,
the Commission held that neither pipeline had made such a showing. Opinion No.
511-C PP 21-30; Enable Miss. River Transmission, LLC, 164 FERC { 61,075 at

PP 29-40. The Pipelines do not explain what further evidence the Commission’s
summary rulings prevented them from submitting. See Hi-Tech Furnace Sys., 224
F.3d at 790.

By contrast, the Commission’s decision to examine further whether other,
non-master limited partnership pipelines are eligible for an income tax allowance is
precisely what the 2018 Policy Statement envisions. See 2018 Policy Statement
P 3 (underlying record “does not provide a basis for addressing the United Airlines
double-recovery issues for the innumerable” business forms that are not master
limited partnerships; “the Commission will address the application of United
Airlines” to other business forms “as those issues arise in subsequent
proceedings”™), JA 538; see also Pet. Br. 57 (recognizing various types of pipeline
ownership and complexities of pipeline corporate/partnership structures).

Trailblazer Pipeline “is a pass-through entity that is indirectly owned by private

95



equity owners and ... an entity that is taxed as a C corporation.” Trailblazer
Pipeline Co. LLC, 164 FERC 161,074 at P 30. The degree to which a pass-
through pipeline that is not wholly-owned by a master limited partnership “may
recover an income tax allowance following United Airlines is an issue of first
impression.” Id. at P 31. Similarly, MoGas Pipeline claimed that it should receive
an income tax allowance because it is owned by a C corporation that is subject to
corporate income tax. See Transmittal Letter, Docket No. RP18-877, at Exh.
MGP-048, p. 11 (May 31, 2018). The Commission did not speak to this issue in
setting MoGas’s rate case for hearing, but found “many typical rate case issues that
warrant further investigation” and held that “the complexity of the issues raised by
the filing” rendered it inappropriate for summary disposition. MoGas Pipeline
LLC, 163 FERC {61,223 at P 12.

Pipelines’ argument concerning inconsistent application of the 2018 Policy
Statement also is unripe, because it is based in part on non-final orders. This Court
“ha[s] jurisdiction to review only final orders of the Commission.” Transwestern
Pipeline Co. v. FERC, 59 F.3d 222, 226 (D.C. Cir. 1995) (discussing 15 U.S.C.

8 717r(b)) (citations omitted)). “An order is considered ‘final” when it ‘imposes an

obligation, denies a right, or fixes some legal relationship, usually at the
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consummation of an administrative process.”” Id. (quoting Alaska v. FERC, 980
F.2d 761, 763 (D.C. Cir. 1992)).

Enable Mississippi has sought rehearing of the Commission’s determination
that it did not justify the income tax allowance in its cost-of-service. See Request
of Enable Mississippi River Transmission, LLC for Rehearing at 5, 8, 16-19,
Docket No. RP18-923 (Aug. 30, 2018) (seeking rehearing of Enable Miss. River
Transmission, LLC, 164 FERC 1 61,075). The Commission has not yet ruled on
that request. The Commission approved a settlement that resolved MoGas
Pipeline LLC without setting precedent for future cases. MoGas Pipeline, LLC,
168 FERC 1 61,099, at P 6 (2019). And an administrative law judge is conducting
a hearing in Trailblazer that is scheduled to last until mid-2020. See Order
Amending Procedural Schedule at 2-3, Docket No. RP18-922 (May 10, 2019).
Further agency action may resolve some or all of the Pipelines’ concerns about
inconsistent application of the 2018 Policy Statement. See Rehearing Order P 6,
JA 741-42 (2018 Policy Statement and Rehearing Order “do not establish a
binding rule.... The Commission will have to fully support and justify the

application of this guidance in individual cases.”).
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Conclusion

For the foregoing reasons, the Court should dismiss or, in the alternative,

deny Pipelines’ petitions for review of the 2018 Policy Statement and the

Rehearing Order.
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HISTORICAL AND REVISION NOTES—CONTINUED

Revised Statutes and

U.S. Code Statutes at Large

Derivation

Mar. 30, 1948, ch. 161, §301,

62 Stat. 99.
(2)-13) ....... 5 U.S.C. 1001 (less June 11, 1946, ch. 324, §2
(a)). (less (a)), 60 Stat. 237.

In paragraph (1), the sentence ‘‘Nothing in this Act
shall be construed to repeal delegations of authority as
provided by law,” is omitted as surplusage since there
is nothing in the Act which could reasonably be so con-
strued.

In paragraph (1)(G), the words ‘‘or naval’’ are omitted
as included in “‘military”’.

In paragraph (1)(H), the words ‘‘functions which by
law expire on the termination of present hostilities,
within any fixed period thereafter, or before July 1,
1947 are omitted as executed. Reference to the ‘‘Selec-
tive Training and Service Act of 1940 is omitted as
that Act expired Mar. 31, 1947. Reference to the ‘‘Sugar
Control Extension Act of 1947’ is omitted as that Act
expired on Mar. 31, 1948. References to the ‘‘Housing
and Rent Act of 1947, as amended’” and the ‘“Veterans’
Emergency Housing Act of 1946’ have been consoli-
dated as they are related. The reference to former sec-
tion 1641(b)(2) of title 50, appendix, is retained notwith-
standing its repeal by §111(a)(1) of the Act of Sept. 21,
1961, Pub. L. 87-256, 75 Stat. 538, since §111(c) of the Act
provides that a reference in other Acts to a provision
of law repealed by §111(a) shall be considered to be a
reference to the appropriate provisions of Pub. L.
87-256.

In paragraph (2), the words ‘‘of any character’ are
omitted as surplusage.

In paragraph (3), the words ‘‘and a person or agency
admitted by an agency as a party for limited purposes’
are substituted for ‘‘but nothing herein shall be con-
strued to prevent an agency from admitting any person
or agency as a party for limited purposes’.

In paragraph (9), a comma is supplied between the
words ‘‘limitation” and ‘‘amendment’” to correct an
editorial error of omission.

In paragraph (10)(C), the words ‘‘of any form’ are
omitted as surplusage.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

CODIFICATION

Section 5561 of former Title 5, Executive Departments
and Government Officers and Employees, was trans-
ferred to section 2242 of Title 7, Agriculture.

AMENDMENTS

2011—Par. (1)(H). Pub. L. 111-350 struck out ‘‘chapter
2 of title 41;” after ‘‘title 12;”.

1994—Par. (1)(H). Pub. L. 103-272 substituted ‘‘sub-
chapter II of chapter 471 of title 49; or sections’ for ‘‘or
sections 1622,”.

1976—Par. (14). Pub. L. 94-409 added par. (14).

EFFECTIVE DATE OF 1976 AMENDMENT

Amendment by Pub. L. 94-409 effective 180 days after
Sept. 13, 1976, see section 6 of Pub. L. 94-409, set out as
an Effective Date note under section 552b of this title.

STUDY AND REPORTS ON ADMINISTRATIVE SUBPOENAS

Pub. L. 106-544, §7, Dec. 19, 2000, 114 Stat. 2719, pro-
vided that:

‘“(a) STUDY ON USE OF ADMINISTRATIVE SUBPOENAS.—
Not later than December 31, 2001, the Attorney General,
in consultation with the Secretary of the Treasury,
shall complete a study on the use of administrative
subpoena power by executive branch agencies or enti-
ties and shall report the findings to the Committees on
the Judiciary of the Senate and the House of Rep-
resentatives. Such report shall include—

‘“(1) a description of the sources of administrative
subpoena power and the scope of such subpoena power
within executive branch agencies;

“(2) a description of applicable subpoena enforce-
ment mechanisms;

“(3) a description of any notification provisions and
any other provisions relating to safeguarding privacy
interests;

‘“(4) a description of the standards governing the is-
suance of administrative subpoenas; and

“(5) recommendations from the Attorney General
regarding necessary steps to ensure that administra-
tive subpoena power is used and enforced consistently
and fairly by executive branch agencies.

“(b) REPORT ON FREQUENCY OF USE OF ADMINISTRA-
TIVE SUBPOENAS.—

‘(1) IN GENERAL.—The Attorney General and the
Secretary of the Treasury shall report in January of
each year to the Committees on the Judiciary of the
Senate and the House of Representatives on the num-
ber of administrative subpoenas issued by them under
this section and the identity of the agency or compo-
nent of the Department of Justice or the Department
of the Treasury issuing the subpoena and imposing
the charges.

‘“(2) EXPIRATION.—The reporting requirement of this
subsection shall terminate in 3 years after the date of
the enactment of this section [Dec. 19, 2000].”

§552. Public information; agency rules, opinions,
orders, records, and proceedings

(a) Each agency shall make available to the
public information as follows:

(1) Each agency shall separately state and cur-
rently publish in the Federal Register for the
guidance of the public—

(A) descriptions of its central and field orga-
nization and the established places at which,
the employees (and in the case of a uniformed
service, the members) from whom, and the
methods whereby, the public may obtain infor-
mation, make submittals or requests, or ob-
tain decisions;

(B) statements of the general course and
method by which its functions are channeled
and determined, including the nature and re-
quirements of all formal and informal proce-
dures available;

(C) rules of procedure, descriptions of forms
available or the places at which forms may be
obtained, and instructions as to the scope and
contents of all papers, reports, or examina-
tions;

(D) substantive rules of general applicability
adopted as authorized by law, and statements
of general policy or interpretations of general
applicability formulated and adopted by the
agency; and

(E) each amendment, revision, or repeal of
the foregoing.

Except to the extent that a person has actual
and timely notice of the terms thereof, a person
may not in any manner be required to resort to,
or be adversely affected by, a matter required to
be published in the Federal Register and not so
published. For the purpose of this paragraph,
matter reasonably available to the class of per-
sons affected thereby is deemed published in the
Federal Register when incorporated by reference
therein with the approval of the Director of the
Federal Register.

(2) Each agency, in accordance with published
rules, shall make available for public inspection
and copying—
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(A) final opinions, including concurring and
dissenting opinions, as well as orders, made in
the adjudication of cases;

(B) those statements of policy and interpre-
tations which have been adopted by the agen-
cy and are not published in the Federal Reg-
ister;

(C) administrative staff manuals and in-
structions to staff that affect a member of the
public;

(D) copies of all records, regardless of form
or format, which have been released to any
person under paragraph (3) and which, because
of the nature of their subject matter, the
agency determines have become or are likely
to become the subject of subsequent requests
for substantially the same records; and

(E) a general index of the records referred to
under subparagraph (D);

unless the materials are promptly published and
copies offered for sale. For records created on or
after November 1, 1996, within one year after
such date, each agency shall make such records
available, including by computer telecommuni-
cations or, if computer telecommunications
means have not been established by the agency,
by other electronic means. To the extent re-
quired to prevent a clearly unwarranted inva-
sion of personal privacy, an agency may delete
identifying details when it makes available or
publishes an opinion, statement of policy, inter-
pretation, staff manual, instruction, or copies of
records referred to in subparagraph (D). How-
ever, in each case the justification for the dele-
tion shall be explained fully in writing, and the
extent of such deletion shall be indicated on the
portion of the record which is made available or
published, unless including that indication
would harm an interest protected by the exemp-
tion in subsection (b) under which the deletion
is made. If technically feasible, the extent of the
deletion shall be indicated at the place in the
record where the deletion was made. Each agen-
cy shall also maintain and make available for
public inspection and copying current indexes
providing identifying information for the public
as to any matter issued, adopted, or promul-
gated after July 4, 1967, and required by this
paragraph to be made available or published.
Each agency shall promptly publish, quarterly
or more frequently, and distribute (by sale or
otherwise) copies of each index or supplements
thereto unless it determines by order published
in the Federal Register that the publication
would be unnecessary and impracticable, in
which case the agency shall nonetheless provide
copies of such index on request at a cost not to
exceed the direct cost of duplication. Each agen-
cy shall make the index referred to in subpara-
graph (H) available by computer telecommuni-
cations by December 31, 1999. A final order, opin-
ion, statement of policy, interpretation, or staff
manual or instruction that affects a member of
the public may be relied on, used, or cited as
precedent by an agency against a party other
than an agency only if—

(i) it has been indexed and either made avail-
able or published as provided by this para-
graph; or

(ii) the party has actual and timely notice of
the terms thereof.
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(3)(A) Except with respect to the records made
available under paragraphs (1) and (2) of this
subsection, and except as provided in subpara-
graph (E), each agency, upon any request for
records which (i) reasonably describes such
records and (ii) is made in accordance with pub-
lished rules stating the time, place, fees (if any),
and procedures to be followed, shall make the
records promptly available to any person.

(B) In making any record available to a person
under this paragraph, an agency shall provide
the record in any form or format requested by
the person if the record is readily reproducible
by the agency in that form or format. Each
agency shall make reasonable efforts to main-
tain its records in forms or formats that are re-
producible for purposes of this section.

(C) In responding under this paragraph to a re-
quest for records, an agency shall make reason-
able efforts to search for the records in elec-
tronic form or format, except when such efforts
would significantly interfere with the operation
of the agency’s automated information system.

(D) For purposes of this paragraph, the term
‘‘search’ means to review, manually or by auto-
mated means, agency records for the purpose of
locating those records which are responsive to a
request.

(E) An agency, or part of an agency, that is an
element of the intelligence community (as that
term is defined in section 3(4) of the National
Security Act of 1947 (50 U.S.C. 401a(4))) shall not
make any record available under this paragraph
to—

(i) any government entity, other than a
State, territory, commonwealth, or district of
the United States, or any subdivision thereof;
or

(ii) a representative of a government entity
described in clause (i).

(4)(A)(1) In order to carry out the provisions of
this section, each agency shall promulgate regu-
lations, pursuant to notice and receipt of public
comment, specifying the schedule of fees appli-
cable to the processing of requests under this
section and establishing procedures and guide-
lines for determining when such fees should be
waived or reduced. Such schedule shall conform
to the guidelines which shall be promulgated,
pursuant to notice and receipt of public com-
ment, by the Director of the Office of Manage-
ment and Budget and which shall provide for a
uniform schedule of fees for all agencies.

(ii) Such agency regulations shall provide
that—

(I) fees shall be limited to reasonable stand-
ard charges for document search, duplication,
and review, when records are requested for
commercial use;

(IT) fees shall be limited to reasonable stand-
ard charges for document duplication when
records are not sought for commercial use and
the request is made by an educational or non-
commercial scientific institution, whose pur-
pose is scholarly or scientific research; or a
representative of the news media; and

(ITI) for any request not described in (I) or
(IT), fees shall be limited to reasonable stand-
ard charges for document search and duplica-
tion.

In this clause, the term ‘‘a representative of the
news media’® means any person or entity that
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gathers information of potential interest to a
segment of the public, uses its editorial skills to
turn the raw materials into a distinct work, and
distributes that work to an audience. In this
clause, the term ‘‘news’ means information that
is about current events or that would be of cur-
rent interest to the public. Examples of news-
media entities are television or radio stations
broadcasting to the public at large and publish-
ers of periodicals (but only if such entities qual-
ify as disseminators of ‘“‘news’) who make their
products available for purchase by or subscrip-
tion by or free distribution to the general pub-
lic. These examples are not all-inclusive. More-
over, as methods of news delivery evolve (for ex-
ample, the adoption of the electronic dissemina-
tion of newspapers through telecommunications
services), such alternative media shall be con-
sidered to be news-media entities. A freelance
journalist shall be regarded as working for a
news-media entity if the journalist can dem-
onstrate a solid basis for expecting publication
through that entity, whether or not the journal-
ist is actually employed by the entity. A publi-
cation contract would present a solid basis for
such an expectation; the Government may also
consider the past publication record of the re-
quester in making such a determination.

(iii) Documents shall be furnished without any
charge or at a charge reduced below the fees es-
tablished under clause (ii) if disclosure of the in-
formation is in the public interest because it is
likely to contribute significantly to public un-
derstanding of the operations or activities of the
government and is not primarily in the commer-
cial interest of the requester.

(iv) Fee schedules shall provide for the recov-
ery of only the direct costs of search, duplica-
tion, or review. Review costs shall include only
the direct costs incurred during the initial ex-
amination of a document for the purposes of de-
termining whether the documents must be dis-
closed under this section and for the purposes of
withholding any portions exempt from disclo-
sure under this section. Review costs may not
include any costs incurred in resolving issues of
law or policy that may be raised in the course of
processing a request under this section. No fee
may be charged by any agency under this sec-
tion—

(I) if the costs of routine collection and proc-
essing of the fee are likely to equal or exceed
the amount of the fee; or

(IT) for any request described in clause (ii)
(IT) or (III) of this subparagraph for the first
two hours of search time or for the first one
hundred pages of duplication.

(v) No agency may require advance payment of
any fee unless the requester has previously
failed to pay fees in a timely fashion, or the
agency has determined that the fee will exceed
$250.

(vi) Nothing in this subparagraph shall super-
sede fees chargeable under a statute specifically
providing for setting the level of fees for par-
ticular types of records.

(vii) In any action by a requester regarding
the waiver of fees under this section, the court
shall determine the matter de novo: Provided,
That the court’s review of the matter shall be
limited to the record before the agency.
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(viii) An agency shall not assess search fees
(or in the case of a requester described under
clause (ii)(IT), duplication fees) under this sub-
paragraph if the agency fails to comply with any
time limit under paragraph (6), if no unusual or
exceptional circumstances (as those terms are
defined for purposes of paragraphs (6)(B) and (C),
respectively) apply to the processing of the re-
quest.

(B) On complaint, the district court of the
United States in the district in which the com-
plainant resides, or has his principal place of
business, or in which the agency records are sit-
uated, or in the District of Columbia, has juris-
diction to enjoin the agency from withholding
agency records and to order the production of
any agency records improperly withheld from
the complainant. In such a case the court shall
determine the matter de novo, and may examine
the contents of such agency records in camera
to determine whether such records or any part
thereof shall be withheld under any of the ex-
emptions set forth in subsection (b) of this sec-
tion, and the burden is on the agency to sustain
its action. In addition to any other matters to
which a court accords substantial weight, a
court shall accord substantial weight to an affi-
davit of an agency concerning the agency’s de-
termination as to technical feasibility under
paragraph (2)(C) and subsection (b) and repro-
ducibility under paragraph (3)(B).

(C) Notwithstanding any other provision of
law, the defendant shall serve an answer or
otherwise plead to any complaint made under
this subsection within thirty days after service
upon the defendant of the pleading in which
such complaint is made, unless the court other-
wise directs for good cause shown.

[(D) Repealed. Pub. L. 98-620, title IV, §402(2),
Nov. 8, 1984, 98 Stat. 3357.]

(E)(1) The court may assess against the United
States reasonable attorney fees and other litiga-
tion costs reasonably incurred in any case under
this section in which the complainant has sub-
stantially prevailed.

(ii) For purposes of this subparagraph, a com-
plainant has substantially prevailed if the com-
plainant has obtained relief through either—

(I) a judicial order, or an enforceable written
agreement or consent decree; or

(IT) a voluntary or unilateral change in posi-
tion by the agency, if the complainant’s claim
is not insubstantial.

(F)(i) Whenever the court orders the produc-
tion of any agency records improperly withheld
from the complainant and assesses against the
United States reasonable attorney fees and
other litigation costs, and the court addition-
ally issues a written finding that the circum-
stances surrounding the withholding raise ques-
tions whether agency personnel acted arbitrar-
ily or capriciously with respect to the withhold-
ing, the Special Counsel shall promptly initiate
a proceeding to determine whether disciplinary
action is warranted against the officer or em-
ployee who was primarily responsible for the
withholding. The Special Counsel, after inves-
tigation and consideration of the evidence sub-
mitted, shall submit his findings and recom-
mendations to the administrative authority of
the agency concerned and shall send copies of
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the findings and recommendations to the officer
or employee or his representative. The adminis-
trative authority shall take the corrective ac-
tion that the Special Counsel recommends.

(ii) The Attorney General shall—

(I) notify the Special Counsel of each civil
action described under the first sentence of
clause (1); and

(IT) annually submit a report to Congress on
the number of such civil actions in the preced-
ing year.

(iii) The Special Counsel shall annually sub-
mit a report to Congress on the actions taken by
the Special Counsel under clause (i).

(G) In the event of noncompliance with the
order of the court, the district court may punish
for contempt the responsible employee, and in
the case of a uniformed service, the responsible
member.

(5) Bach agency having more than one member
shall maintain and make available for public in-
spection a record of the final votes of each mem-
ber in every agency proceeding.

(6)(A) Each agency, upon any request for
records made under paragraph (1), (2), or (3) of
this subsection, shall—

(i) determine within 20 days (excepting Sat-
urdays, Sundays, and legal public holidays)
after the receipt of any such request whether
to comply with such request and shall imme-
diately notify the person making such request
of such determination and the reasons there-
for, and of the right of such person to appeal
to the head of the agency any adverse deter-
mination; and

(ii) make a determination with respect to
any appeal within twenty days (excepting Sat-
urdays, Sundays, and legal public holidays)
after the receipt of such appeal. If on appeal
the denial of the request for records is in
whole or in part upheld, the agency shall no-
tify the person making such request of the
provisions for judicial review of that deter-
mination under paragraph (4) of this sub-
section.

The 20-day period under clause (i) shall com-
mence on the date on which the request is first
received by the appropriate component of the
agency, but in any event not later than ten days
after the request is first received by any compo-
nent of the agency that is designated in the
agency’s regulations under this section to re-
ceive requests under this section. The 20-day pe-
riod shall not be tolled by the agency except—
(I) that the agency may make one request to
the requester for information and toll the 20-
day period while it is awaiting such informa-
tion that it has reasonably requested from the
requester under this section; or
(IT) if necessary to clarify with the requester
issues regarding fee assessment. In either case,
the agency’s receipt of the requester’s re-
sponse to the agency’s request for information
or clarification ends the tolling period.

(B)(1) In unusual circumstances as specified in
this subparagraph, the time limits prescribed in
either clause (i) or clause (ii) of subparagraph
(A) may be extended by written notice to the
person making such request setting forth the
unusual circumstances for such extension and
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the date on which a determination is expected
to be dispatched. No such notice shall specify a
date that would result in an extension for more
than ten working days, except as provided in
clause (ii) of this subparagraph.

(ii) With respect to a request for which a writ-
ten notice under clause (i) extends the time lim-
its prescribed under clause (i) of subparagraph
(A), the agency shall notify the person making
the request if the request cannot be processed
within the time limit specified in that clause
and shall provide the person an opportunity to
limit the scope of the request so that it may be
processed within that time limit or an oppor-
tunity to arrange with the agency an alter-
native time frame for processing the request or
a modified request. To aid the requester, each
agency shall make available its FOIA Public Li-
aison, who shall assist in the resolution of any
disputes between the requester and the agency.
Refusal by the person to reasonably modify the
request or arrange such an alternative time
frame shall be considered as a factor in deter-
mining whether exceptional circumstances exist
for purposes of subparagraph (C).

(iii) As used in this subparagraph, ‘‘unusual
circumstances’ means, but only to the extent
reasonably necessary to the proper processing of
the particular requests—

(I) the need to search for and collect the re-
quested records from field facilities or other
establishments that are separate from the of-
fice processing the request;

(IT) the need to search for, collect, and ap-
propriately examine a voluminous amount of
separate and distinct records which are de-
manded in a single request; or

(ITI) the need for consultation, which shall
be conducted with all practicable speed, with
another agency having a substantial interest
in the determination of the request or among
two or more components of the agency having
substantial subject-matter interest therein.

(iv) Each agency may promulgate regulations,
pursuant to notice and receipt of public com-
ment, providing for the aggregation of certain
requests by the same requestor, or by a group of
requestors acting in concert, if the agency rea-
sonably believes that such requests actually
constitute a single request, which would other-
wise satisfy the unusual circumstances specified
in this subparagraph, and the requests involve
clearly related matters. Multiple requests in-
volving unrelated matters shall not be aggre-
gated.

(C)(i) Any person making a request to any
agency for records under paragraph (1), (2), or (3)
of this subsection shall be deemed to have ex-
hausted his administrative remedies with re-
spect to such request if the agency fails to com-
ply with the applicable time limit provisions of
this paragraph. If the Government can show ex-
ceptional circumstances exist and that the agen-
cy is exercising due diligence in responding to
the request, the court may retain jurisdiction
and allow the agency additional time to com-
plete its review of the records. Upon any deter-
mination by an agency to comply with a request
for records, the records shall be made promptly
available to such person making such request.
Any notification of denial of any request for
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records under this subsection shall set forth the
names and titles or positions of each person re-
sponsible for the denial of such request.

(ii) For purposes of this subparagraph, the
term ‘‘exceptional circumstances’ does not in-
clude a delay that results from a predictable
agency workload of requests under this section,
unless the agency demonstrates reasonable
progress in reducing its backlog of pending re-
quests.

(iii) Refusal by a person to reasonably modify
the scope of a request or arrange an alternative
time frame for processing a request (or a modi-
fied request) under clause (ii) after being given
an opportunity to do so by the agency to whom
the person made the request shall be considered
as a factor in determining whether exceptional
circumstances exist for purposes of this subpara-
graph.

(D)(i) BEach agency may promulgate regula-
tions, pursuant to notice and receipt of public
comment, providing for multitrack processing of
requests for records based on the amount of
work or time (or both) involved in processing re-
quests.

(ii) Regulations under this subparagraph may
provide a person making a request that does not
qualify for the fastest multitrack processing an
opportunity to limit the scope of the request in
order to qualify for faster processing.

(iii) This subparagraph shall not be considered
to affect the requirement under subparagraph
(C) to exercise due diligence.

(E)(i) Each agency shall promulgate regula-
tions, pursuant to notice and receipt of public
comment, providing for expedited processing of
requests for records—

(I) in cases in which the person requesting
the records demonstrates a compelling need;
and

(IT) in other cases determined by the agency.

(ii) Notwithstanding clause (i), regulations
under this subparagraph must ensure—

(I) that a determination of whether to pro-
vide expedited processing shall be made, and
notice of the determination shall be provided
to the person making the request, within 10
days after the date of the request; and

(IT) expeditious consideration of administra-
tive appeals of such determinations of whether
to provide expedited processing.

(iii) An agency shall process as soon as prac-
ticable any request for records to which the
agency has granted expedited processing under
this subparagraph. Agency action to deny or af-
firm denial of a request for expedited processing
pursuant to this subparagraph, and failure by an
agency to respond in a timely manner to such a
request shall be subject to judicial review under
paragraph (4), except that the judicial review
shall be based on the record before the agency at
the time of the determination.

(iv) A district court of the United States shall
not have jurisdiction to review an agency denial
of expedited processing of a request for records
after the agency has provided a complete re-
sponse to the request.

(v) For purposes of this subparagraph, the
term ‘‘compelling need’’ means—

(I) that a failure to obtain requested records
on an expedited basis under this paragraph
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could reasonably be expected to pose an immi-
nent threat to the life or physical safety of an
individual; or

(IT) with respect to a request made by a per-
son primarily engaged in disseminating infor-
mation, urgency to inform the public concern-
ing actual or alleged Federal Government ac-
tivity.

(vi) A demonstration of a compelling need by
a person making a request for expedited process-
ing shall be made by a statement certified by
such person to be true and correct to the best of
such person’s knowledge and belief.

(F) In denying a request for records, in whole
or in part, an agency shall make a reasonable ef-
fort to estimate the volume of any requested
matter the provision of which is denied, and
shall provide any such estimate to the person
making the request, unless providing such esti-
mate would harm an interest protected by the
exemption in subsection (b) pursuant to which
the denial is made.

(7) Each agency shall—

(A) establish a system to assign an individ-
ualized tracking number for each request re-
ceived that will take longer than ten days to
process and provide to each person making a
request the tracking number assigned to the
request; and

(B) establish a telephone line or Internet
service that provides information about the
status of a request to the person making the
request using the assigned tracking number,
including—

(i) the date on which the agency originally
received the request; and

(ii) an estimated date on which the agency
will complete action on the request.

(b) This section does not apply to matters that
are—

(1)(A) specifically authorized under criteria
established by an Executive order to be kept
secret in the interest of national defense or
foreign policy and (B) are in fact properly clas-
sified pursuant to such Executive order;

(2) related solely to the internal personnel
rules and practices of an agency;

(3) specifically exempted from disclosure by
statute (other than section 552b of this title),
if that statute—

(A)(i) requires that the matters be with-
held from the public in such a manner as to
leave no discretion on the issue; or

(ii) establishes particular criteria for with-
holding or refers to particular types of mat-
ters to be withheld; and

(B) if enacted after the date of enactment
of the OPEN FOIA Act of 2009, specifically
cites to this paragraph.

(4) trade secrets and commercial or financial
information obtained from a person and privi-
leged or confidential;

() inter-agency or intra-agency memoran-
dums or letters which would not be available
by law to a party other than an agency in liti-
gation with the agency;

(6) personnel and medical files and similar
files the disclosure of which would constitute
a clearly unwarranted invasion of personal
privacy;

A-5



§552

(7) records or information compiled for law
enforcement purposes, but only to the extent
that the production of such law enforcement
records or information (A) could reasonably be
expected to interfere with enforcement pro-
ceedings, (B) would deprive a person of a right
to a fair trial or an impartial adjudication, (C)
could reasonably be expected to constitute an
unwarranted invasion of personal privacy, (D)
could reasonably be expected to disclose the
identity of a confidential source, including a
State, local, or foreign agency or authority or
any private institution which furnished infor-
mation on a confidential basis, and, in the
case of a record or information compiled by
criminal law enforcement authority in the
course of a criminal investigation or by an
agency conducting a lawful national security
intelligence investigation, information fur-
nished by a confidential source, (E) would dis-
close techniques and procedures for law en-
forcement investigations or prosecutions, or
would disclose guidelines for law enforcement
investigations or prosecutions if such disclo-
sure could reasonably be expected to risk cir-
cumvention of the law, or (F) could reasonably
be expected to endanger the life or physical
safety of any individual;

(8) contained in or related to examination,
operating, or condition reports prepared by, on
behalf of, or for the use of an agency respon-
sible for the regulation or supervision of finan-
cial institutions; or

(9) geological and geophysical information
and data, including maps, concerning wells.

Any reasonably segregable portion of a record
shall be provided to any person requesting such
record after deletion of the portions which are
exempt under this subsection. The amount of in-
formation deleted, and the exemption under
which the deletion is made, shall be indicated on
the released portion of the record, unless includ-
ing that indication would harm an interest pro-
tected by the exemption in this subsection
under which the deletion is made. If technically
feasible, the amount of the information deleted,
and the exemption under which the deletion is
made, shall be indicated at the place in the
record where such deletion is made.

(c)(1) Whenever a request is made which in-
volves access to records described in subsection
(0)(T)(A) and—

(A) the investigation or proceeding involves

a possible violation of criminal law; and

(B) there is reason to believe that (i) the
subject of the investigation or proceeding is
not aware of its pendency, and (ii) disclosure
of the existence of the records could reason-
ably be expected to interfere with enforcement
proceedings,

the agency may, during only such time as that
circumstance continues, treat the records as not
subject to the requirements of this section.

(2) Whenever informant records maintained by
a criminal law enforcement agency under an in-
formant’s name or personal identifier are re-
quested by a third party according to the in-
formant’s name or personal identifier, the agen-
cy may treat the records as not subject to the
requirements of this section unless the inform-
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ant’s status as an informant has been officially
confirmed.

(3) Whenever a request is made which involves
access to records maintained by the Federal Bu-
reau of Investigation pertaining to foreign intel-
ligence or counterintelligence, or international
terrorism, and the existence of the records is
classified information as provided in subsection
(b)(1), the Bureau may, as long as the existence
of the records remains classified information,
treat the records as not subject to the require-
ments of this section.

(d) This section does not authorize withhold-
ing of information or limit the availability of
records to the public, except as specifically stat-
ed in this section. This section is not authority
to withhold information from Congress.

(e)(1) On or before February 1 of each year,
each agency shall submit to the Attorney Gen-
eral of the United States a report which shall
cover the preceding fiscal year and which shall
include—

(A) the number of determinations made by
the agency not to comply with requests for
records made to such agency under subsection
(a) and the reasons for each such determina-
tion;

(B)(1) the number of appeals made by persons
under subsection (a)(6), the result of such ap-
peals, and the reason for the action upon each
appeal that results in a denial of information;
and

(ii) a complete list of all statutes that the
agency relies upon to authorize the agency to
withhold information under subsection (b)(3),
the number of occasions on which each statute
was relied upon, a description of whether a
court has upheld the decision of the agency to
withhold information under each such statute,
and a concise description of the scope of any
information withheld;

(C) the number of requests for records pend-
ing before the agency as of September 30 of the
preceding year, and the median and average
number of days that such requests had been
pending before the agency as of that date;

(D) the number of requests for records re-
ceived by the agency and the number of re-
quests which the agency processed;

(E) the median number of days taken by the
agency to process different types of requests,
based on the date on which the requests were
received by the agency;

(F) the average number of days for the agen-
cy to respond to a request beginning on the
date on which the request was received by the
agency, the median number of days for the
agency to respond to such requests, and the
range in number of days for the agency to re-
spond to such requests;

(G) based on the number of business days
that have elapsed since each request was origi-
nally received by the agency—

(i) the number of requests for records to
which the agency has responded with a de-
termination within a period up to and in-
cluding 20 days, and in 20-day increments up
to and including 200 days;

(ii) the number of requests for records to
which the agency has responded with a de-
termination within a period greater than 200
days and less than 301 days;
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(iii) the number of requests for records to
which the agency has responded with a de-
termination within a period greater than 300
days and less than 401 days; and

(iv) the number of requests for records to
which the agency has responded with a de-
termination within a period greater than 400
days;

(H) the average number of days for the agen-
cy to provide the granted information begin-
ning on the date on which the request was
originally filed, the median number of days for
the agency to provide the granted informa-
tion, and the range in number of days for the
agency to provide the granted information;

(I) the median and average number of days
for the agency to respond to administrative
appeals based on the date on which the appeals
originally were received by the agency, the
highest number of business days taken by the
agency to respond to an administrative ap-
peal, and the lowest number of business days
taken by the agency to respond to an adminis-
trative appeal;

(J) data on the 10 active requests with the
earliest filing dates pending at each agency,
including the amount of time that has elapsed
since each request was originally received by
the agency;

(K) data on the 10 active administrative ap-
peals with the earliest filing dates pending be-
fore the agency as of September 30 of the pre-
ceding year, including the number of business
days that have elapsed since the requests were
originally received by the agency;

(L) the number of expedited review requests
that are granted and denied, the average and
median number of days for adjudicating expe-
dited review requests, and the number adju-
dicated within the required 10 days;

(M) the number of fee waiver requests that
are granted and denied, and the average and
median number of days for adjudicating fee
waiver determinations;

(N) the total amount of fees collected by the
agency for processing requests; and

(O) the number of full-time staff of the agen-
cy devoted to processing requests for records
under this section, and the total amount ex-
pended by the agency for processing such re-
quests.

(2) Information in each report submitted under
paragraph (1) shall be expressed in terms of each
principal component of the agency and for the
agency overall.

(3) Each agency shall make each such report
available to the public including by computer
telecommunications, or if computer tele-
communications means have not been estab-
lished by the agency, by other electronic means.
In addition, each agency shall make the raw sta-
tistical data used in its reports available elec-
tronically to the public upon request.

(4) The Attorney General of the United States
shall make each report which has been made
available by electronic means available at a sin-
gle electronic access point. The Attorney Gen-
eral of the United States shall notify the Chair-
man and ranking minority member of the Com-
mittee on Government Reform and Oversight of

TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES

§552

the House of Representatives and the Chairman
and ranking minority member of the Commit-
tees on Governmental Affairs and the Judiciary
of the Senate, no later than April 1 of the year
in which each such report is issued, that such re-
ports are available by electronic means.

(5) The Attorney General of the United States,
in consultation with the Director of the Office of
Management and Budget, shall develop report-
ing and performance guidelines in connection
with reports required by this subsection by Oc-
tober 1, 1997, and may establish additional re-
quirements for such reports as the Attorney
General determines may be useful.

(6) The Attorney General of the United States
shall submit an annual report on or before April
1 of each calendar year which shall include for
the prior calendar year a listing of the number
of cases arising under this section, the exemp-
tion involved in each case, the disposition of
such case, and the cost, fees, and penalties as-
sessed under subparagraphs (E), (F), and (G) of
subsection (a)(4). Such report shall also include
a description of the efforts undertaken by the
Department of Justice to encourage agency
compliance with this section.

(f) For purposes of this section, the term—

(1) ‘‘agency” as defined in section 551(1) of
this title includes any executive department,
military department, Government corpora-
tion, Government controlled corporation, or
other establishment in the executive branch of
the Government (including the Executive Of-
fice of the President), or any independent reg-
ulatory agency; and

(2) ““record” and any other term used in this
section in reference to information includes—

(A) any information that would be an
agency record subject to the requirements of
this section when maintained by an agency
in any format, including an electronic for-
mat; and

(B) any information described under sub-
paragraph (A) that is maintained for an
agency by an entity under Government con-
tract, for the purposes of records manage-
ment.

(g) The head of each agency shall prepare and
make publicly available upon request, reference
material or a guide for requesting records or in-
formation from the agency, subject to the ex-
emptions in subsection (b), including—

(1) an index of all major information sys-
tems of the agency;

(2) a description of major information and
record locator systems maintained by the
agency; and

(3) a handbook for obtaining various types
and categories of public information from the
agency pursuant to chapter 35 of title 44, and
under this section.

(h)(1) There is established the Office of Gov-
ernment Information Services within the Na-
tional Archives and Records Administration.

(2) The Office of Government Information
Services shall—

(A) review policies and procedures of admin-
istrative agencies under this section;

(B) review compliance with this section by
administrative agencies; and
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(C) recommend policy changes to Congress
and the President to improve the administra-
tion of this section.

(3) The Office of Government Information
Services shall offer mediation services to re-
solve disputes between persons making requests
under this section and administrative agencies
as a non-exclusive alternative to litigation and,
at the discretion of the Office, may issue advi-
sory opinions if mediation has not resolved the
dispute.

(i) The Government Accountability Office
shall conduct audits of administrative agencies
on the implementation of this section and issue
reports detailing the results of such audits.

(j) Each agency shall designate a Chief FOIA
Officer who shall be a senior official of such
agency (at the Assistant Secretary or equivalent
level).

(k) The Chief FOIA Officer of each agency
shall, subject to the authority of the head of the
agency—

(1) have agency-wide responsibility for effi-
cient and appropriate compliance with this
section;

(2) monitor implementation of this section
throughout the agency and keep the head of
the agency, the chief legal officer of the agen-
cy, and the Attorney General appropriately in-
formed of the agency’s performance in imple-
menting this section;

(3) recommend to the head of the agency
such adjustments to agency practices, poli-
cies, personnel, and funding as may be nec-
essary to improve its implementation of this
section;

(4) review and report to the Attorney Gen-
eral, through the head of the agency, at such
times and in such formats as the Attorney
General may direct, on the agency’s perform-
ance in implementing this section;

(5) facilitate public understanding of the
purposes of the statutory exemptions of this
section by including concise descriptions of
the exemptions in both the agency’s handbook
issued under subsection (g), and the agency’s
annual report on this section, and by provid-
ing an overview, where appropriate, of certain
general categories of agency records to which
those exemptions apply; and

(6) designate one or more FOIA Public Liai-
sons.

(I) FOIA Public Liaisons shall report to the
agency Chief FOIA Officer and shall serve as su-
pervisory officials to whom a requester under
this section can raise concerns about the service
the requester has received from the FOIA Re-
quester Center, following an initial response
from the FOIA Requester Center Staff. FOIA
Public Liaisons shall be responsible for assisting
in reducing delays, increasing transparency and
understanding of the status of requests, and as-
sisting in the resolution of disputes.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 383; Pub. L.
90-23, §1, June 5, 1967, 81 Stat. 54; Pub. L. 93-502,
§§1-3, Nov. 21, 1974, 88 Stat. 1561-1564; Pub. L.
94-409, §5(b), Sept. 13, 1976, 90 Stat. 1247; Pub. L.
95-454, title IX, §906(a)(10), Oct. 13, 1978, 92 Stat.
1225; Pub. L. 98-620, title IV, §402(2), Nov. 8, 1984,
98 Stat. 3357; Pub. L. 99-570, title I, §§1802, 1803,
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Oct. 27, 1986, 100 Stat. 3207-48, 3207-49; Pub. L.
104-231, §§3-11, Oct. 2, 1996, 110 Stat. 3049-3054;
Pub. L. 107-306, title III, §312, Nov. 27, 2002, 116
Stat. 2390; Pub. L. 110-175, §§3, 4(a), 5, 6(a)(1),
(b)(@), 7(a), 8-10(a), 12, Dec. 31, 2007, 121 Stat.
2525-25630; Pub. L. 111-83, title V, §564(b), Oct. 28,
2009, 123 Stat. 2184.)

HISTORICAL AND REVISION NOTES
1966 ACT

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5U.S.C. 1002. June 11, 1946, ch. 324, §3, 60

Stat. 238.

In subsection (b)(3), the words ‘‘formulated and’’ are
omitted as surplusage. In the last sentence of sub-
section (b), the words ‘‘in any manner’ are omitted as
surplusage since the prohibition is all inclusive.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

1967 AcT

Section 1 [of Pub. L. 90-23] amends section 552 of title
5, United States Code, to reflect Public Law 89-48"7.

In subsection (a)(1)(A), the words ‘‘employees (and in
the case of a uniformed service, the member)’’ are sub-
stituted for ‘‘officer” to retain the coverage of Public
Law 89-487 and to conform to the definitions in 5 U.S.C.
2101, 2104, and 2105.

In the last sentence of subsection (a)(2), the words ‘A
final order * * * may be relied on * * * only if”’ are sub-
stituted for ‘“No final order * * * may be relied upon
* % % ynless’; and the words ‘‘a party other than an
agency’’ and ‘‘the party’ are substituted for ‘‘a private
party” and ‘‘the private party’’, respectively, on au-
thority of the definition of ‘“‘private party’” in 5 App.
U.S.C. 1002(g).

In subsection (a)(3), the words ‘‘the responsible em-
ployee, and in the case of a uniformed service, the re-
sponsible member’’ are substituted for ‘‘the responsible
officers” to retain the coverage of Public Law 89-487
and to conform to the definitions in 5 U.S.C. 2101, 2104,
and 2105.

In subsection (a)(4), the words ‘‘shall maintain and
make available for public inspection a record’ are sub-
stituted for ‘‘shall keep a record * * * and that record
shall be available for public inspection”.

In subsection (b)(5) and (7), the words ‘‘a party other
than an agency’ are substituted for ‘‘a private party’’
on authority of the definition of ‘“‘private party’ in 5
App. U.S.C. 1002(g).

In subsection (c), the words ‘‘This section does not
authorize” and ‘‘This section is not authority’ are sub-
stituted for ‘“‘Nothing in this section authorizes’ and
‘“‘nor shall this section be authority’’, respectively.

5 App. U.S.C. 1002(g), defining ‘‘private party’ to
mean a party other than an agency, is omitted since
the words ‘‘party other than an agency’ are sub-
stituted for the words ‘‘private party’’ wherever they
appear in revised 5 U.S.C. 552.

5 App. U.S.C. 1002(h), prescribing the effective date, is
omitted as unnecessary. That effective date is pre-
scribed by section 4 of this bill.

REFERENCES IN TEXT

The date of enactment of the OPEN FOIA Act of 2009,
referred to in subsec. (b)(3)(B), is the date of enactment
of Pub. L. 111-83, which was approved Oct. 28, 2009.

CODIFICATION

Section 552 of former Title 5, Executive Departments
and Government Officers and Employees, was trans-
ferred to section 2243 of Title 7, Agriculture.

AMENDMENTS

2009—Subsec. (b)(3). Pub. L. 111-83 added par. (3) and
struck out former par. (3), which read as follows: ‘‘spe-
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cifically exempted from disclosure by statute (other
than section 552b of this title), provided that such stat-
ute (A) requires that the matters be withheld from the
public in such a manner as to leave no discretion on the
issue, or (B) establishes particular criteria for with-
holding or refers to particular types of matters to be
withheld;”.

2007—Subsec. (a)(4)(A)(@i). Pub. L. 110-175, §3, inserted
concluding provisions.

Subsec. (a)(4)(A)(viii).
added cl. (viii).

Subsec. (a)(4)(E). Pub. L. 110-175, §4(a), designated ex-
isting provisions as cl. (i) and added cl. (ii).

Subsec. (a)(4)(F). Pub. L. 110-175, §5, designated exist-
ing provisions as cl. (i) and added cls. (ii) and (iii).

Subsec. (a)(6)(A). Pub. L. 110-175, §6(a)(1), inserted
concluding provisions.

Subsec. (a)(6)(B)(ii). Pub. L. 110-175, §6(b)(1)(B), in-
serted after the first sentence ‘“To aid the requester,
each agency shall make available its FOIA Public Liai-
son, who shall assist in the resolution of any disputes
between the requester and the agency.”’

Subsec. (a)(7). Pub. L. 110-175, §7(a), added par. (7).

Subsec. (b). Pub. L. 110-175, §12, in concluding provi-
sions, inserted ‘‘, and the exemption under which the
deletion is made,” after ‘““The amount of information
deleted” in second sentence and after ‘‘the amount of
the information deleted’ in third sentence.

Subsec. (e)(1)(B)(i). Pub. L. 110-175, §8(a)(1), inserted
“the number of occasions on which each statute was re-
lied upon,’ after ‘‘subsection (b)(3),”.

Subsec. (e)(1)(C). Pub. L. 110-175, §8(a)(2), inserted
“‘and average’’ after ‘“‘median’’.

Subsec. (e)(1)(E). Pub. L. 110-175, §8(a)(3), inserted be-
fore semicolon ‘‘, based on the date on which the re-
quests were received by the agency’’.

Subsec. (e)(1)(F) to (0). Pub. L. 110-175, §8(a)(4), (b),
added subpars. (F) to (M) and redesignated former sub-
pars. (F) and (G) as (N) and (O), respectively.

Subsec. (e)(2). Pub. L. 110-175, §8(b)(2), added par. (2).
Former par. (2) redesignated (3).

Subsec. (e)(3). Pub. L. 110-175, §8(b)(1), (c), redesig-
nated par. (2) as (3) and inserted at end ‘“‘In addition,
each agency shall make the raw statistical data used in
its reports available electronically to the public upon
request.” Former par. (3) redesignated (4).

Subsec. (e)(4) to (6). Pub. L. 110-175, §8(b)(1), redesig-
nated pars. (3) to (b) as (4) to (6), respectively.

Subsec. (£)(2). Pub. L. 110-175, §9, added par. (2) and
struck out former par. (2) which read as follows:
‘““‘record’ and any other term used in this section in
reference to information includes any information that
would be an agency record subject to the requirements
of this section when maintained by an agency in any
format, including an electronic format.”

Subsecs. (h) to (I). Pub. L. 110-175, §10(a), added sub-
secs. (h) to ().

2002—Subsec. (a)(3)(A). Pub. L. 107-306, §312(1), in-
serted ‘“‘and except as provided in subparagraph (E),”
after ‘‘of this subsection,”.

Subsec. (a)(3)(E). Pub. L. 107-306, §312(2), added sub-
par. (E).

1996—Subsec. (a)(2). Pub. L. 104-231, §4(4), (5), in first
sentence struck out ‘“‘and” at end of subpar. (B) and in-
serted subpars. (D) and (E).

Pub. L. 104-231, §4(7), inserted after first sentence
“For records created on or after November 1, 1996, with-
in one year after such date, each agency shall make
such records available, including by computer tele-
communications or, if computer telecommunications
means have not been established by the agency, by
other electronic means.”

Pub. L. 104-231, §4(1), in second sentence substituted
“staff manual, instruction, or copies of records referred
to in subparagraph (D)’ for ‘‘or staff manual or instruc-
tion”.

Pub. L. 104-231, §4(2), inserted before period at end of
third sentence *‘, and the extent of such deletion shall
be indicated on the portion of the record which is made
available or published, unless including that indication

Pub. L. 110-175, §6(b)(1)(A),
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would harm an interest protected by the exemption in
subsection (b) under which the deletion is made’’.

Pub. L. 104-231, §4(3), inserted after third sentence “‘If
technically feasible, the extent of the deletion shall be
indicated at the place in the record where the deletion
was made.”’

Pub. L. 104-231, §4(6), which directed the insertion of
the following new sentence after the fifth sentence
‘“Each agency shall make the index referred to in sub-
paragraph (E) available by computer telecommunica-
tions by December 31, 1999.”, was executed by making
the insertion after the sixth sentence, to reflect the
probable intent of Congress and the addition of a new
sentence by section 4(3) of Pub. L. 104-231.

Subsec. (a)(3). Pub. L. 104-231, §5, inserted subpar. (A)
designation after *“(3)”’, redesignated subpars. (A) and
(B) as cls. (i) and (ii), respectively, and added subpars.
(B) to (D).

Subsec. (a)(4)(B). Pub. L. 104-231, §6, inserted at end
““‘In addition to any other matters to which a court ac-
cords substantial weight, a court shall accord substan-
tial weight to an affidavit of an agency concerning the
agency’s determination as to technical feasibility
under paragraph (2)(C) and subsection (b) and reproduc-
ibility under paragraph (3)(B).”

Subsec. (a)(6)(A)(@). Pub. L. 104-231, §8(b), substituted
20 days” for ‘‘ten days’’.

Subsec. (2)(6)(B). Pub. L. 104-231, §7(b), amended sub-
par. (B) generally. Prior to amendment, subpar. (B)
read as follows: “‘In unusual circumstances as specified
in this subparagraph, the time limits prescribed in ei-
ther clause (i) or clause (ii) of subparagraph (A) may be
extended by written notice to the person making such
request setting forth the reasons for such extension and
the date on which a determination is expected to be
dispatched. No such notice shall specify a date that
would result in an extension for more than ten working
days. As used in this subparagraph, ‘unusual circum-
stances’ means, but only to the extent reasonably nec-
essary to the proper processing of the particular re-
quest—

‘(i) the need to search for and collect the requested
records from field facilities or other establishments
that are separate from the office processing the re-
quest;

‘“(ii) the need to search for, collect, and appro-
priately examine a voluminous amount of separate
and distinct records which are demanded in a single
request; or

‘“(iii) the need for consultation, which shall be con-
ducted with all practicable speed, with another agen-
cy having a substantial interest in the determination
of the request or among two or more components of
the agency having substantial subject-matter inter-
est therein.”

Subsec. (a)(6)(C). Pub. L. 104-231, §7(c), designated ex-
isting provisions as cl. (i) and added cls. (ii) and (iii).

Subsec. (a)(6)(D). Pub. L. 104-231, §7(a), added subpar.

(D).

Subsec. (a)(6)(E), (F). Pub. L. 104-231, §8(a), (c), added
subpars. (E) and (F).

Subsec. (b). Pub. L. 104-231, §9, inserted at end of clos-
ing provisions ‘“The amount of information deleted
shall be indicated on the released portion of the record,
unless including that indication would harm an inter-
est protected by the exemption in this subsection under
which the deletion is made. If technically feasible, the
amount of the information deleted shall be indicated at
the place in the record where such deletion is made.”

Subsec. (e). Pub. L. 104-231, §10, amended subsec. (e)
generally, revising and restating provisions relating to
reports to Congress.

Subsec. (f). Pub. L. 104-231, §3, amended subsec. (f)
generally. Prior to amendment, subsec. (f) read as fol-
lows: ‘“For purposes of this section, the term ‘agency’
as defined in section 551(1) of this title includes any ex-
ecutive department, military department, Government
corporation, Government controlled corporation, or
other establishment in the executive branch of the
Government (including the Executive Office of the
President), or any independent regulatory agency.”’
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Subsec. (g). Pub. L. 104-231, §11, added subsec. (g).

1986—Subsec. (a)(4)(A). Pub. L. 99-570, §1803, amended
subpar. (A) generally. Prior to amendment, subpar. (A)
read as follows: ‘“‘In order to carry out the provisions of
this section, each agency shall promulgate regulations,
pursuant to notice and receipt of public comment,
specifying a uniform schedule of fees applicable to all
constituent units of such agency. Such fees shall be
limited to reasonable standard charges for document
search and duplication and provide for recovery of only
the direct costs of such search and duplication. Docu-
ments shall be furnished without charge or at a reduced
charge where the agency determines that waiver or re-
duction of the fee is in the public interest because fur-
nishing the information can be considered as primarily
benefiting the general public.”’

Subsec. (b)(7). Pub. L. 99-570, §1802(a), amended par.
(7) generally. Prior to amendment, par. (7) read as fol-
lows: “‘investigatory records compiled for law enforce-
ment purposes, but only to the extent that the produc-
tion of such records would (A) interfere with enforce-
ment proceedings, (B) deprive a person of a right to a
fair trial or an impartial adjudication, (C) constitute
an unwarranted invasion of personal privacy, (D) dis-
close the identity of a confidential source and, in the
case of a record compiled by a criminal law enforce-
ment authority in the course of a criminal investiga-
tion, or by an agency conducting a lawful national se-
curity intelligence investigation, confidential informa-
tion furnished only by the confidential source, (E) dis-
close investigative techniques and procedures, or (F)
endanger the life or physical safety of law enforcement
personnel;”’.

Subsecs. (¢) to (f). Pub. L. 99-570, §1802(b), added sub-
sec. (¢) and redesignated former subsecs. (¢) to (e) as (d)
to (f), respectively.

1984—Subsec. (a)(4)(D). Pub. L. 98-620 repealed subpar.
(D) which provided for precedence on the docket and
expeditious disposition of district court proceedings au-
thorized by subsec. (a).

1978—Subsec. (a)(4)(F). Pub. L. 95-454 substituted ref-
erences to the Special Counsel for references to the
Civil Service Commission wherever appearing and ref-
erence to his findings for reference to its findings.

1976—Subsec. (b)(3). Pub. L. 94-409 inserted provision
excluding section 552b of this title from applicability of
exemption from disclosure and provision setting forth
conditions for statute specifically exempting disclo-
sure.

1974—Subsec. (a)(2). Pub. L. 93-502, §1(a), substituted
provisions relating to maintenance and availability of
current indexes, for provisions relating to maintenance
and availability of a current index, and inserted provi-
sions relating to publication and distribution of copies
of indexes or supplements thereto.

Subsec. (a)(3). Pub. L. 93-502, §1(b)(1), substituted pro-
visions requiring requests to reasonably describe
records for provisions requiring requests, for identifi-
able records, and struck out provisions setting forth
procedures to enjoin agencies from withholding the re-
quested records and ordering their production.

Subsec. (a)(4), (5). Pub. L. 93-502, §1(b)(2), added par.
(4) and redesignated former par. (4) as (5).

Subsec. (a)(6). Pub. L. 93-502, §1(c), added par. (6).

Subsec. (b)(1). Pub. L. 93-502, §2(a), designated exist-
ing provisions as cl. (A), substituted ‘‘authorized under
criteria established by an’ for ‘‘required by’’, and
added cl. (B).

Subsec. (b)(7). Pub. L. 93-502, §2(b), substituted provi-
sions relating to exemption for investigatory records
compiled for law enforcement purposes, for provisions
relating to exemption for investigatory files compiled
for law enforcement purposes.

Subsec. (b), foll. par. (9). Pub. L. 93-502, §2(c), inserted
provision relating to availability of segregable portion
of records.

Subsecs. (d), (e). Pub. L. 93-502, §3, added subsecs. (d)
and (e).

1967—Subsec. (a). Pub. L. 90-23 substituted introduc-
tory statement requiring every agency to make avail-

TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES

Page 34

able to the public certain information for former intro-
ductory provision excepting from disclosure (1) any
function of the United States requiring secrecy in the
public interest or (2) any matter relating to internal
management of an agency, covered in subsec. (b)(1) and
(2) of this section.

Subsec. (a)(1). Pub. L. 90-23 incorporated provisions
of: former subsec. (b)(1) in (A), inserting requirement of
publication of names of officers as sources of informa-
tion and provision for public to obtain decisions, and
striking out publication requirement for delegations by
the agency of final authority; former subsec. (b)(2), in-
troductory part, in (B); former subsec. (b)(2), conclud-
ing part, in (C), inserting publication requirement for
rules of procedure and descriptions of forms available
or the places at which forms may be obtained; former
subsec. (b)(3), introductory part, in (D), inserting re-
quirement of general applicability of substantive rules
and interpretations, added clause (E), substituted ex-
emption of any person from failure to resort to any
matter or from being adversely affected by any matter
required to be published in the Federal Register but not
so published for former subsec. (b)(3), concluding part,
excepting from publication rules addressed to and
served upon named persons in accordance with laws and
final sentence reading ‘‘A person may not be required
to resort to organization or procedure not so pub-
lished” and inserted provision deeming matter, which
is reasonably available, as published in the Federal
Register when such matter is incorporated by reference
in the Federal Register with the approval of its Direc-
tor.

Subsec. (a)(2). Pub. L. 90-23 incorporated provisions of
former subsec. (c¢), provided for public copying of
records, struck out requirement of agency publication
of final opinions or orders and authority for secrecy
and withholding of opinions and orders required for
good cause to be held confidential and not cited as
precedents, latter provision now superseded by subsec.
(b) of this section, designated existing subsec. (c) as
clause (A), including provision for availability of con-
curring and dissenting opinions, inserted provisions for
availability of policy statements and interpretations in
clause (B) and staff manuals and instructions in clause
(C), deletion of personal identifications from records to
protect personal privacy with written justification
therefor, and provision for indexing and prohibition of
use of records not indexed against any private party
without actual and timely notice of the terms thereof.

Subsec. (a)(3). Pub. L. 90-23 incorporated provisions of
former subsec. (d) and substituted provisions requiring
identifiable agency records to be made available to any
person upon request and compliance with rules as to
time, place, and procedure for inspection, and payment
of fees and provisions for Federal district court pro-
ceedings de novo for enforcement by contempt of non-
compliance with court’s orders with the burden on the
agency and docket precedence for such proceedings for
former provisions requiring matters of official record
to be made available to persons properly and directly
concerned except information held confidential for
good cause shown, the latter provision superseded by
subsec. (b) of this section.

Subsec. (a)(4). Pub. L. 90-23 added par. (4).

Subsec. (b). Pub. L. 90-23 added subsec. (b) which su-
perseded provisions excepting from disclosure any func-
tion of the United States requiring secrecy in the pub-
lic interest or any matter relating to internal manage-
ment of an agency, formerly contained in former sub-
sec. (a), final opinions or orders required for good cause
to be held confidential and not cited as precedents, for-
merly contained in subsec. (¢), and information held
confidential for good cause found, contained in former
subsec. (d) of this section.

Subsec. (c). Pub. L. 90-23 added subsec. (c).

CHANGE OF NAME

Committee on Governmental Affairs of Senate
changed to Committee on Homeland Security and Gov-
ernmental Affairs of Senate, effective Jan. 4, 2005, by
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Senate Resolution No. 445, One Hundred Eighth Con-
gress, Oct. 9, 2004.

Committee on Government Reform and Oversight of
House of Representatives changed to Committee on
Government Reform of House of Representatives by
House Resolution No. 5, One Hundred Sixth Congress,
Jan. 6, 1999. Committee on Government Reform of
House of Representatives changed to Committee on
Oversight and Government Reform of House of Rep-
resentatives by House Resolution No. 6, One Hundred
Tenth Congress, Jan. 5, 2007.

EFFECTIVE DATE OF 2007 AMENDMENT

Pub. L. 110-175, §6(a)(2), Dec. 31, 2007, 121 Stat. 2526,
provided that: ‘“The amendment made by this sub-
section [amending this section] shall take effect 1 year
after the date of enactment of this Act [Dec. 31, 2007].”’

Pub. L. 110-175, §6(b)(2), Dec. 31, 2007, 121 Stat. 2526,
provided that: ‘“The amendment made by this sub-
section [amending this section] shall take effect 1 year
after the date of enactment of this Act [Dec. 31, 2007]
and apply to requests for information under section 552
of title 5, United States Code, filed on or after that ef-
fective date.”

Pub. L. 110-175, § 7(b), Dec. 31, 2007, 121 Stat. 2527, pro-
vided that: “The amendment made by this section
[amending this section] shall take effect 1 year after
the date of enactment of this Act [Dec. 31, 2007] and
apply to requests for information under section 552 of
title 5, United States Code, filed on or after that effec-
tive date.”

Pub. L. 110-175, §10(b), Dec. 31, 2007, 121 Stat. 2530, pro-
vided that: ‘“The amendments made by this section
[amending this section] shall take effect on the date of
enactment of this Act [Dec. 31, 2007].”

EFFECTIVE DATE OF 1996 AMENDMENT

Section 12 of Pub. L. 104-231 provided that:

‘‘(a) IN GENERAL.—Except as provided in subsection
(b), this Act [amending this section and enacting provi-
sions set out as notes below] shall take effect 180 days
after the date of the enactment of this Act [Oct. 2,
1996].

““(b) PROVISIONS EFFECTIVE ON ENACTMENT [sic].—Sec-
tions 7 and 8 [amending this section] shall take effect
one year after the date of the enactment of this Act
[Oct. 2, 1996].”

EFFECTIVE DATE OF 1986 AMENDMENT

Section 1804 of Pub. L. 99-570 provided that:

‘‘(a) The amendments made by section 1802 [amending
this section] shall be effective on the date of enactment
of this Act [Oct. 27, 1986], and shall apply with respect
to any requests for records, whether or not the request
was made prior to such date, and shall apply to any
civil action pending on such date.

““(b)(1) The amendments made by section 1803 [amend-
ing this section] shall be effective 180 days after the
date of enactment of this Act [Oct. 27, 1986], except that
regulations to implement such amendments shall be
promulgated by such 180th day.

‘(2) The amendments made by section 1803 [amending
this section] shall apply with respect to any requests
for records, whether or not the request was made prior
to such date, and shall apply to any civil action pend-
ing on such date, except that review charges applicable
to records requested for commercial use shall not be
applied by an agency to requests made before the effec-
tive date specified in paragraph (1) of this subsection or
before the agency has finally issued its regulations.”

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-620 not applicable to cases
pending on Nov. 8, 1984, see section 403 of Pub. L. 98-620,
set out as an Effective Date note under section 1657 of
Title 28, Judiciary and Judicial Procedure.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L. 95-454, set out as
a note under section 1101 of this title.
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EFFECTIVE DATE OF 1976 AMENDMENT

Amendment by Pub. L. 94-409 effective 180 days after
Sept. 13, 1976, see section 6 of Pub. L. 94-409, set out as
an Effective Date note under section 552b of this title.

EFFECTIVE DATE OF 1974 AMENDMENT

Section 4 of Pub. L. 93-502 provided that: ‘The
amendments made by this Act [amending this section]
shall take effect on the ninetieth day beginning after
the date of enactment of this Act [Nov. 21, 1974].”

EFFECTIVE DATE OF 1967 AMENDMENT

Section 4 of Pub. L. 90-23 provided that: ‘“This Act
[amending this section] shall be effective July 4, 1967,
or on the date of enactment [June 5, 1967], whichever is
later.”

SHORT TITLE OF 1996 AMENDMENT

Section 1 of Pub. L. 104-231 provided that: “This Act
[amending this section and enacting provisions set out
as notes under this section] may be cited as the ‘Elec-
tronic Freedom of Information Act Amendments of
1996°.”

SHORT TITLE OF 1986 AMENDMENT

Section 1801 of Pub. L. 99-570 provided that: ‘‘This
subtitle [subtitle N (§§1801-1804) of title I of Pub. L.
99-570, amending this section and enacting provisions
set out as a note under this section] may be cited as
the ‘Freedom of Information Reform Act of 1986°.”

SHORT TITLE

This section is popularly known as the ‘‘Freedom of
Information Act’.

PROTECTED NATIONAL SECURITY DOCUMENTS

Pub. L. 111-83, title V, §565, Oct. 28, 2009, 123 Stat.
2184, provided that:

‘“(a) SHORT TITLE.—This section may be cited as the
‘Protected National Security Documents Act of 2009°.

‘“(b) Notwithstanding any other provision of the law
to the contrary, no protected document, as defined in
subsection (c¢), shall be subject to disclosure under sec-
tion 552 of title 5, United States Code[,] or any proceed-
ing under that section.

‘‘(c) DEFINITIONS.—In this section:

‘(1) PROTECTED DOCUMENT.—The term ‘protected
document’ means any record—

“(A) for which the Secretary of Defense has is-

sued a certification, as described in subsection (d),

stating that disclosure of that record would endan-

ger citizens of the United States, members of the

United States Armed Forces, or employees of the

United States Government deployed outside the

United States; and

‘(B) that is a photograph that—
‘(i) was taken during the period beginning on
September 11, 2001, through January 22, 2009; and
‘“(ii) relates to the treatment of individuals en-
gaged, captured, or detained after September 11,
2001, by the Armed Forces of the United States in
operations outside of the United States.

‘“(2) PHOTOGRAPH.—The term °‘photograph’ encom-
passes all photographic images, whether originals or
copies, including still photographs, negatives, digital
images, films, video tapes, and motion pictures.

‘(d) CERTIFICATION.—

‘(1) IN GENERAL.—For any photograph described
under subsection (c¢)(1), the Secretary of Defense shall
issue a certification if the Secretary of Defense deter-
mines that disclosure of that photograph would en-
danger citizens of the United States, members of the
United States Armed Forces, or employees of the
United States Government deployed outside the
United States.

‘“(2) CERTIFICATION EXPIRATION.—A certification and
a renewal of a certification issued pursuant to sub-
section (d)(3) shall expire 3 years after the date on
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which the certification or renewal, [sic] is issued by

the Secretary of Defense.

¢“(3) CERTIFICATION RENEWAL.—The Secretary of De-
fense may issue—

““(A) a renewal of a certification at any time; and
‘(B) more than 1 renewal of a certification.

‘‘“(4) NOTICE TO CONGRESS.—The Secretary of Defense
shall provide Congress a timely notice of the Sec-
retary’s issuance of a certification and of a renewal of
a certification.

‘“(e) RULE OF CONSTRUCTION.—Nothing in this section
shall be construed to preclude the voluntary disclosure
of a protected document.

‘“(f) EFFECTIVE DATE.—This section shall take effect
on the date of enactment of this Act [Oct. 28, 2009] and
apply to any protected document.”

FINDINGS

Pub. L. 110-175, §2, Dec. 31, 2007, 121 Stat. 2524, pro-
vided that: ‘‘Congress finds that—

‘(1) the Freedom of Information Act [probably
means Pub. L. 89-487 which amended section 1002 of
former Title 5, Executive Departments and Govern-
ment Officers and Employees, see Historical and Re-
vision notes above] was signed into law on July 4,
1966, because the American people believe that—

‘“(A) our constitutional democracy, our system of
self-government, and our commitment to popular
sovereignty depends upon the consent of the gov-
erned;

‘“(B) such consent is not meaningful unless it is
informed consent; and

‘“(C) as Justice Black noted in his concurring
opinion in Barr v. Matteo (360 U.S. 564 (1959)), ‘The
effective functioning of a free government like ours
depends largely on the force of an informed public
opinion. This calls for the widest possible under-
standing of the quality of government service ren-
dered by all elective or appointed public officials or
employees.’;

‘“(2) the American people firmly believe that our
system of government must itself be governed by a
presumption of openness;

““(3) the Freedom of Information Act establishes a
‘strong presumption in favor of disclosure’ as noted
by the United States Supreme Court in United States
Department of State v. Ray (502 U.S. 164 (1991)), a pre-
sumption that applies to all agencies governed by
that Act;

‘“(4) ‘disclosure, not secrecy, is the dominant objec-
tive of the Act,” as noted by the United States Su-
preme Court in Department of Air Force v. Rose (425
U.S. 352 (1976));

‘“(5) in practice, the Freedom of Information Act
has not always lived up to the ideals of that Act; and

‘“(6) Congress should regularly review section 552 of
title 5, United States Code (commonly referred to as
the Freedom of Information Act), in order to deter-
mine whether further changes and improvements are
necessary to ensure that the Government remains
open and accessible to the American people and is al-
ways based not upon the ‘need to know’ but upon the
fundamental ‘right to know’.”’

LIMITATION ON AMOUNTS OBLIGATED OR EXPENDED
FROM CLAIMS AND JUDGMENT FUND

Pub. L. 110-175, §4(b), Dec. 31, 2007, 121 Stat. 2525, pro-
vided that: ‘“‘Notwithstanding section 1304 of title 31,
United States Code, no amounts may be obligated or
expended from the Claims and Judgment Fund of the
United States Treasury to pay the costs resulting from
fees assessed under section 552(a)(4)(E) of title 5, United
States Code. Any such amounts shall be paid only from
funds annually appropriated for any authorized purpose
for the Federal agency against which a claim or judg-
ment has been rendered.”

NONDISCLOSURE OF CERTAIN PRODUCTS OF COMMERCIAL
SATELLITE OPERATIONS

Pub. L. 108-375, div. A, title IX, §914, Oct. 28, 2004, 118
Stat. 2029, provided that:
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‘““(a) MANDATORY DISCLOSURE REQUIREMENTS INAP-
PLICABLE.—The requirements to make information
available under section 552 of title 5, United States
Code, shall not apply to land remote sensing informa-
tion.

“(b) LAND REMOTE SENSING INFORMATION DEFINED.—In
this section, the term ‘land remote sensing informa-
tion’—

‘(1) means any data that—
““(A) are collected by land remote sensing; and
‘(B) are prohibited from sale to customers other
than the United States Government and United
States Government-approved customers for reasons
of national security pursuant to the terms of an op-
erating license issued pursuant to the Land Remote
Sensing Policy Act of 1992 ([former] 15 U.S.C. 5601 et
seq.) [now 51 U.S.C. 60101 et seq.]; and
“(2) includes any imagery and other product that is
derived from such data and which is prohibited from
sale to customers other than the United States Gov-
ernment and United States Government-approved
customers for reasons of national security pursuant
to the terms of an operating license described in

paragraph (1)(B).

“(c) STATE OR LOCAL GOVERNMENT DISCLOSURES.—
Land remote sensing information provided by the head
of a department or agency of the United States to a
State, local, or tribal government may not be made
available to the general public under any State, local,
or tribal law relating to the disclosure of information
or records.

‘“(d) SAFEGUARDING INFORMATION.—The head of each
department or agency of the United States having land
remote sensing information within that department or
agency or providing such information to a State, local,
or tribal government shall take such actions, commen-
surate with the sensitivity of that information, as are
necessary to protect that information from disclosure
other than in accordance with this section and other
applicable law.

‘“(e) ADDITIONAL DEFINITION.—In this section, the
term ‘land remote sensing’ has the meaning given such
term in section 3 of the Land Remote Sensing Policy
Act of 1992 ([former] 15 U.S.C. 5602) [now 51 U.S.C.
60101].

‘(f) DISCLOSURE TO CONGRESS.—Nothing in this sec-
tion shall be construed to authorize the withholding of
information from the appropriate committees of Con-
gress.”’

DISCLOSURE OF ARSON, EXPLOSIVE, OR FIREARM
RECORDS

Pub. L. 108-7, div. J, title VI, §644, Feb. 20, 2003, 117
Stat. 473, provided that: ‘““No funds appropriated under
this Act or any other Act with respect to any fiscal
year shall be available to take any action based upon
any provision of 5 U.S.C. 552 with respect to records
collected or maintained pursuant to 18 U.S.C. 846(b),
923(g)(3) or 923(g)(7), or provided by Federal, State,
local, or foreign law enforcement agencies in connec-
tion with arson or explosives incidents or the tracing of
a firearm, except that such records may continue to be
disclosed to the extent and in the manner that records
so collected, maintained, or obtained have been dis-
closed under 5 U.S.C. 552 prior to the date of the enact-
ment of this Act [Feb. 20, 2003].”

DISCLOSURE OF INFORMATION ON JAPANESE IMPERIAL
GOVERNMENT

Pub. L. 106-567, title VIII, Dec. 27, 2000, 114 Stat. 2864,
as amended by Pub. L. 108-199, div. H, §163, Jan. 23, 2004,
118 Stat. 452; Pub. L. 109-5, §1, Mar. 25, 2005, 119 Stat. 19,
provided that:
“SEC. 801. SHORT TITLE.

“This title may be cited as the ‘Japanese Imperial
Government Disclosure Act of 2000°.
“SEC. 802. DESIGNATION.

‘‘(a) DEFINITIONS.—In this section:
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‘(1) AGENCY.—The term ‘agency’ has the meaning
given such term under section 551 of title 5, United
States Code.

‘“(2) INTERAGENCY GROUP.—The term ‘Interagency
Group’ means the Nazi War Crimes and Japanese Im-
perial Government Records Interagency Working
Group established under subsection (b).

¢“(3) JAPANESE IMPERIAL GOVERNMENT RECORDS.—The
term ‘Japanese Imperial Government records’ means
classified records or portions of records that pertain
to any person with respect to whom the United
States Government, in its sole discretion, has
grounds to believe ordered, incited, assisted, or other-
wise participated in the experimentation on, and per-
secution of, any person because of race, religion, na-
tional origin, or political opinion, during the period
beginning September 18, 1931, and ending on Decem-
ber 31, 1948, under the direction of, or in association
with—

‘“(A) the Japanese Imperial Government;

‘“(B) any government in any area occupied by the
military forces of the Japanese Imperial Govern-
ment;

‘“(C) any government established with the assist-
ance or cooperation of the Japanese Imperial Gov-
ernment; or

‘(D) any government which was an ally of the
Japanese Imperial Government.

‘‘(4) RECORD.—The term ‘record’ means a Japanese
Imperial Government record.

*“(b) ESTABLISHMENT OF INTERAGENCY GROUP.—

‘(1) IN GENERAL.—Not later than 60 days after the
date of the enactment of this Act [Dec. 27, 2000], the
President shall designate the Working Group estab-
lished under the Nazi War Crimes Disclosure Act
(Public Law 105-246; 5 U.S.C. 552 note) to also carry
out the purposes of this title with respect to Japa-
nese Imperial Government records, and that Working
Group shall remain in existence for 6 years after the
date on which this title takes effect. Such Working
Group is redesignated as the ‘Nazi War Crimes and
Japanese Imperial Government Records Interagency
Working Group’.

‘“(2) MEMBERSHIP.—[Amended Pub. L. 105-246, set
out as a note below.]

‘‘(c) FuncTIONS.—Not later than 1 year after the date
of the enactment of this Act [Dec. 27, 2000], the Inter-
agency Group shall, to the greatest extent possible con-
sistent with section 803—

‘(1) locate, identify, inventory, recommend for de-
classification, and make available to the public at
the National Archives and Records Administration,
all classified Japanese Imperial Government records
of the United States;

‘(2) coordinate with agencies and take such actions
as necessary to expedite the release of such records to
the public; and

“(83) submit a report to Congress, including the
Committee on Government Reform [now Committee
on Oversight and Government Reform] and the Per-
manent Select Committee on Intelligence of the
House of Representatives, and the Committee on the
Judiciary and the Select Committee on Intelligence
of the Senate, describing all such records, the disposi-
tion of such records, and the activities of the Inter-
agency Group and agencies under this section.

‘(d) FunNDING.—There is authorized to be appropriated
such sums as may be necessary to carry out the provi-
sions of this title.

“SEC. 803. REQUIREMENT OF DISCLOSURE OF
RECORDS.

‘‘(a) RELEASE OF RECORDS.—Subject to subsections
(b), (c), and (d), the Japanese Imperial Government
Records Interagency Working Group shall release in
their entirety Japanese Imperial Government records.

“(b) EXEMPTIONS.—An agency head may exempt from
release under subsection (a) specific information, that
would—

‘(1) constitute an unwarranted invasion of personal
privacy;
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‘“(2) reveal the identity of a confidential human
source, or reveal information about an intelligence
source or method when the unauthorized disclosure of
that source or method would damage the national se-
curity interests of the United States;

“(8) reveal information that would assist in the de-
velopment or use of weapons of mass destruction;

‘(4) reveal information that would impair United
States cryptologic systems or activities;

“(5) reveal information that would impair the ap-
plication of state-of-the-art technology within a
United States weapon system;

‘“(6) reveal United States military war plans that
remain in effect;

(7 reveal information that would impair relations
between the United States and a foreign government,
or undermine ongoing diplomatic activities of the
United States;

“(8) reveal information that would impair the cur-
rent ability of United States Government officials to
protect the President, Vice President, and other offi-
cials for whom protection services are authorized in
the interest of national security;

“(9) reveal information that would impair current
national security emergency preparedness plans; or

‘(10) violate a treaty or other international agree-
ment.

“‘(c) APPLICATIONS OF EXEMPTIONS.—

‘(1) IN GENERAL.—In applying the exemptions pro-
vided in paragraphs (2) through (10) of subsection (b),
there shall be a presumption that the public interest
will be served by disclosure and release of the records
of the Japanese Imperial Government. The exemption
may be asserted only when the head of the agency
that maintains the records determines that disclo-
sure and release would be harmful to a specific inter-
est identified in the exemption. An agency head who
makes such a determination shall promptly report it
to the committees of Congress with appropriate juris-
diction, including the Committee on the Judiciary
and the Select Committee on Intelligence of the Sen-
ate and the Committee on Government Reform [now
Committee on Oversight and Government Reform]
and the Permanent Select Committee on Intelligence
of the House of Representatives.

“(2) APPLICATION OF TITLE 5.—A determination by
an agency head to apply an exemption provided in
paragraphs (2) through (9) of subsection (b) shall be
subject to the same standard of review that applies in
the case of records withheld under section 552(b)(1) of
title 5, United States Code.

“(d) RECORDS RELATED TO INVESTIGATIONS OR PROS-
ECUTIONS.—This section shall not apply to records—

‘(1) related to or supporting any active or inactive
investigation, inquiry, or prosecution by the Office of
Special Investigations of the Department of Justice;
or

‘(2) solely in the possession, custody, or control of
the Office of Special Investigations.

“SEC. 804. EXPEDITED PROCESSING OF REQUESTS
FOR JAPANESE IMPERIAL GOVERNMENT
RECORDS.

“For purposes of expedited processing under section
5b2(a)(6)(E) of title 5, United States Code, any person
who was persecuted in the manner described in section
802(a)(3) and who requests a Japanese Imperial Govern-
ment record shall be deemed to have a compelling need
for such record.

‘““SEC. 805. EFFECTIVE DATE.

“The provisions of this title shall take effect on the
date that is 90 days after the date of the enactment of
this Act [Dec. 27, 2000].”

NAZI WAR CRIMES DISCLOSURE

Pub. L. 105-246, Oct. 8, 1998, 112 Stat. 1859, as amended
by Pub. L. 106-567, §802(b)(2), Dec. 27, 2000, 114 Stat. 2865,
provided that:

“SECTION 1. SHORT TITLE.

““This Act may be cited as the ‘Nazi War Crimes Dis-

closure Act’.
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“SEC. 2. ESTABLISHMENT OF NAZI WAR CRIMINAL

RECORDS INTERAGENCY WORKING GROUP.

‘‘(a) DEFINITIONS.—In this section the term—

‘(1) ‘agency’ has the meaning given such term
under section 551 of title 5, United States Code;

‘(2) ‘Interagency Group’ means the Nazi War Crimi-
nal Records Interagency Working Group [redesig-
nated Nazi War Crimes and Japanese Imperial Gov-
ernment Records Interagency Working Group, see
section 802(b)(1) of Pub. L. 106-567, set out above] es-
tablished under subsection (b);

“(3) ‘Nazi war criminal records’ has the meaning
given such term under section 3 of this Act; and

‘“(4) ‘record’ means a Nazi war criminal record.

““(b) ESTABLISHMENT OF INTERAGENCY GROUP.—

‘(1) IN GENERAL.—Not later than 60 days after the
date of enactment of this Act [Oct. 8, 1998], the Presi-
dent shall establish the Nazi War Criminal Records
Interagency Working Group, which shall remain in
existence for 3 years after the date the Interagency
Group is established.

‘“(2) MEMBERSHIP.—The President shall appoint to
the Interagency Group individuals whom the Presi-
dent determines will most completely and effectively
carry out the functions of the Interagency Group
within the time limitations provided in this section,
including the Director of the Holocaust Museum, the
Historian of the Department of State, the Archivist
of the United States, the head of any other agency
the President considers appropriate, and no more
than 4 other persons who shall be members of the
public, of whom 3 shall be persons appointed under
the provisions of this Act in effect on October 8,
1998..[sic] The head of an agency appointed by the
President may designate an appropriate officer to
serve on the Interagency Group in lieu of the head of
such agency.

“(3) INITIAL MEETING.—Not later than 90 days after
the date of enactment of this Act, the Interagency
Group shall hold an initial meeting and begin the
functions required under this section.

“‘(c) FuNCTIONS.—Not later than 1 year after the date
of enactment of this Act [Oct. 8, 1998], the Interagency
Group shall, to the greatest extent possible consistent
with section 3 of this Act—

‘(1) locate, identify, inventory, recommend for de-
classification, and make available to the public at
the National Archives and Records Administration,
all classified Nazi war criminal records of the United
States;

‘(2) coordinate with agencies and take such actions
as necessary to expedite the release of such records to
the public; and

“(83) submit a report to Congress, including the
Committee on the Judiciary of the Senate and the
Committee on Government Reform and Oversight
[now Committee on Oversight and Government Re-
form] of the House of Representatives, describing all
such records, the disposition of such records, and the
activities of the Interagency Group and agencies
under this section.

“(d) FunNDING.—There are authorized to be appro-
priated such sums as may be necessary to carry out the
provisions of this Act.

“SEC. 3. REQUIREMENT OF DISCLOSURE OF REC-
ORDS REGARDING PERSONS WHO COMMITTED
NAZI WAR CRIMES.

‘“‘(a) NAZI WAR CRIMINAL RECORDS.—For purposes of
this Act, the term ‘Nazi war criminal records’ means
classified records or portions of records that—

‘(1) pertain to any person with respect to whom the
United States Government, in its sole discretion, has
grounds to believe ordered, incited, assisted, or other-
wise participated in the persecution of any person be-
cause of race, religion, national origin, or political
opinion, during the period beginning on March 23,
1933, and ending on May 8, 1945, under the direction
of, or in association with—

‘“(A) the Nazi government of Germany;

‘“(B) any government in any area occupied by the
military forces of the Nazi government of Germany;

“(C) any government established with the assist-
ance or cooperation of the Nazi government of Ger-
many; or

“(D) any government which was an ally of the
Nazi government of Germany; or
“(2) pertain to any transaction as to which the

United States Government, in its sole discretion, has
grounds to believe—

““(A) involved assets taken from persecuted per-
sons during the period beginning on March 23, 1933,
and ending on May 8, 1945, by, under the direction
of, on behalf of, or under authority granted by the
Nazi government of Germany or any nation then al-
lied with that government; and

‘(B) such transaction was completed without the
assent of the owners of those assets or their heirs
or assigns or other legitimate representatives.

“(b) RELEASE OF RECORDS.—

‘(1) IN GENERAL.—Subject to paragraphs (2), (3), and
(4), the Nazi War Criminal Records Interagency
Working Group shall release in their entirety Nazi
war criminal records that are described in subsection
(a).

¢‘(2) EXCEPTION FOR PRIVACY, ETC.—An agency head
may exempt from release under paragraph (1) specific
information, that would—

““(A) constitute a clearly unwarranted invasion of
personal privacy;

“(B) reveal the identity of a confidential human
source, or reveal information about the application
of an intelligence source or method, or reveal the
identity of a human intelligence source when the
unauthorized disclosure of that source would clear-
ly and demonstrably damage the national security
interests of the United States;

“(C) reveal information that would assist in the
development or use of weapons of mass destruction;

(D) reveal information that would impair United
States cryptologic systems or activities;

“(B) reveal information that would impair the ap-
plication of state-of-the-art technology within a
United States weapon system;

“(F) reveal actual United States military war
plans that remain in effect;

“(G) reveal information that would seriously and
demonstrably impair relations between the United
States and a foreign government, or seriously and
demonstrably undermine ongoing diplomatic ac-
tivities of the United States;

“(H) reveal information that would clearly and
demonstrably impair the current ability of United
States Government officials to protect the Presi-
dent, Vice President, and other officials for whom
protection services, in the interest of national secu-
rity, are authorized;

“(D reveal information that would seriously and
demonstrably impair current national security
emergency preparedness plans; or

“(J) violate a treaty or international agreement.
¢“(3) APPLICATION OF EXEMPTIONS.—

“(A) IN GENERAL.—In applying the exemptions
listed in subparagraphs (B) through (J) of para-
graph (2), there shall be a presumption that the
public interest in the release of Nazi war criminal
records will be served by disclosure and release of
the records. Assertion of such exemption may only
be made when the agency head determines that dis-
closure and release would be harmful to a specific
interest identified in the exemption. An agency
head who makes such a determination shall
promptly report it to the committees of Congress
with appropriate jurisdiction, including the Com-
mittee on the Judiciary of the Senate and the Com-
mittee on Government Reform and Oversight [now
Committee on Oversight and Government Reform]
of the House of Representatives. The exemptions
set forth in paragraph (2) shall constitute the only
authority pursuant to which an agency head may
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exempt records otherwise subject to release under
paragraph (1).

‘“(B) APPLICATION OF TITLE 5.—A determination by
an agency head to apply an exemption listed in sub-
paragraphs (B) through (I) of paragraph (2) shall be
subject to the same standard of review that applies
in the case of records withheld under section
552(b)(1) of title 5, United States Code.

‘(4) LIMITATION ON APPLICATION.—This subsection
shall not apply to records—

‘“(A) related to or supporting any active or inac-
tive investigation, inquiry, or prosecution by the
Office of Special Investigations of the Department
of Justice; or

‘(B) solely in the possession, custody, or control
of that office.

“‘(c) INAPPLICABILITY OF NATIONAL SECURITY ACT OF
1947 EXEMPTION.—Section 701(a) of the National Secu-
rity Act of 1947 (50 U.S.C. 431[(a)]) shall not apply to
any operational file, or any portion of any operational
file, that constitutes a Nazi war criminal record under
section 3 of this Act.

“SEC. 4. EXPEDITED PROCESSING OF FOIA RE-
QUESTS FOR NAZI WAR CRIMINAL RECORDS.

‘‘(a) EXPEDITED PROCESSING.—For purposes of expe-
dited processing under section 552(a)(6)(E) of title 5,
United States Code, any requester of a Nazi war crimi-
nal record shall be deemed to have a compelling need
for such record.

‘“(b) REQUESTER.—For purposes of this section, the
term ‘requester’ means any person who was persecuted
in the manner described under section 3(a)(1) of this
Act who requests a Nazi war criminal record.

“SEC. 5. EFFECTIVE DATE.

“This Act and the amendments made by this Act
shall take effect on the date that is 90 days after the
date of enactment of this Act [Oct. 8, 1998].”

CONGRESSIONAL STATEMENT OF FINDINGS AND PURPOSE;
PUBLIC ACCESS TO INFORMATION IN ELECTRONIC FOR-
MAT

Section 2 of Pub. L. 104-231 provided that:
‘‘(a) FINDINGS.—The Congress finds that—

‘(1) the purpose of section 552 of title 5, United
States Code, popularly known as the Freedom of In-
formation Act, is to require agencies of the Federal
Government to make certain agency information
available for public inspection and copying and to es-
tablish and enable enforcement of the right of any
person to obtain access to the records of such agen-
cies, subject to statutory exemptions, for any public
or private purpose;

‘(2) since the enactment of the Freedom of Infor-
mation Act in 1966, and the amendments enacted in
1974 and 1986, the Freedom of Information Act has
been a valuable means through which any person can
learn how the Federal Government operates;

‘(3) the Freedom of Information Act has led to the
disclosure of waste, fraud, abuse, and wrongdoing in
the Federal Government;

‘“(4) the Freedom of Information Act has led to the
identification of unsafe consumer products, harmful
drugs, and serious health hazards;

‘() Government agencies increasingly use comput-
ers to conduct agency business and to store publicly
valuable agency records and information; and

‘“(6) Government agencies should use new tech-
nology to enhance public access to agency records
and information.

“(b) PURPOSES.—The purposes of this Act [see Short
Title of 1996 Amendment note above] are to—

(1) foster democracy by ensuring public access to
agency records and information;

““(2) improve public access to agency records and in-
formation;

‘(3) ensure agency compliance with statutory time
limits; and

‘(4) maximize the usefulness of agency records and
information collected, maintained, used, retained,
and disseminated by the Federal Government.”’
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FREEDOM OF INFORMATION ACT EXEMPTION FOR
CERTAIN OPEN SKIES TREATY DATA

Pub. L. 103-236, title V, §533, Apr. 30, 1994, 108 Stat.
480, provided that:

‘“(a) IN GENERAL.—Data with respect to a foreign
country collected by sensors during observation flights
conducted in connection with the Treaty on Open
Skies, including flights conducted prior to entry into
force of the treaty, shall be exempt from disclosure
under the Freedom of Information Act—

‘(1) if the country has not disclosed the data to the
public; and

‘(2) if the country has not, acting through the Open
Skies Consultative Commission or any other diplo-
matic channel, authorized the United States to dis-
close the data to the public.

““(b) STATUTORY CONSTRUCTION.—This section con-
stitutes a specific exemption within the meaning of
section 552(b)(3) of title 5, United States Code.

‘‘(c) DEFINITIONS.—For the purposes of this section—

(1) the term ‘Freedom of Information Act’ means
the provisions of section 552 of title 5, United States
Code;

‘“(2) the term ‘Open Skies Consultative Commis-
sion’ means the commission established pursuant to
Article X of the Treaty on Open Skies; and

‘“(3) the term ‘Treaty on Open Skies’ means the
Treaty on Open Skies, signed at Helsinki on March
24, 1992.”

CLASSIFIED NATIONAL SECURITY INFORMATION

For provisions relating to a response to a request for
information under this section when the fact of its ex-
istence or nonexistence is itself classified or when it
was originally classified by another agency, see Ex.
Ord. No. 13526, §3.6, Dec. 29, 2009, 75 F.R. 718, set out as
a note under section 435 of Title 50, War and National
Defense.

EXECUTIVE ORDER NoO. 12174

Ex. Ord. No. 12174, Nov. 30, 1979, 44 F.R. 69609, which
related to minimizing Federal paperwork, was revoked
by Ex. Ord. No. 12291, Feb. 17, 1981, 46 F.R. 13193, for-
merly set out as a note under section 601 of this title.

EX. ORD. NO. 12600. PREDISCLOSURE NOTIFICATION PROCE-
DURES FOR CONFIDENTIAL COMMERCIAL INFORMATION

Ex. Ord. No. 12600, June 23, 1987, 52 F.R. 23781, pro-
vided:

By the authority vested in me as President by the
Constitution and statutes of the United States of
America, and in order to provide predisclosure notifica-
tion procedures under the Freedom of Information Act
[6 U.S.C. 552] concerning confidential commercial infor-
mation, and to make existing agency notification pro-
visions more uniform, it is hereby ordered as follows:

SECTION 1. The head of each Executive department
and agency subject to the Freedom of Information Act
[6 U.S.C. 552] shall, to the extent permitted by law, es-
tablish procedures to notify submitters of records con-
taining confidential commercial information as de-
scribed in section 3 of this Order, when those records
are requested under the Freedom of Information Act
[FOIA], 5 U.S.C. 552, as amended, if after reviewing the
request, the responsive records, and any appeal by the
requester, the department or agency determines that it
may be required to disclose the records. Such notice re-
quires that an agency use good-faith efforts to advise
submitters of confidential commercial information of
the procedures established under this Order. Further,
where notification of a voluminous number of submit-
ters is required, such notification may be accomplished
by posting or publishing the notice in a place reason-
ably calculated to accomplish notification.

SEC. 2. For purposes of this Order, the following defi-
nitions apply:

(a) ‘“‘Confidential commercial information” means
records provided to the government by a submitter
that arguably contain material exempt from release
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under Exemption 4 of the Freedom of Information Act,
5 U.S.C. 552(b)(4), because disclosure could reasonably
be expected to cause substantial competitive harm.

(b) ““Submitter’”’ means any person or entity who pro-
vides confidential commercial information to the gov-
ernment. The term ‘‘submitter’” includes, but is not
limited to, corporations, state governments, and for-
eign governments.

SEC. 3. (a) For confidential commercial information
submitted prior to January 1, 1988, the head of each Ex-
ecutive department or agency shall, to the extent per-
mitted by law, provide a submitter with notice pursu-
ant to section 1 whenever:

(i) the records are less than 10 years old and the infor-
mation has been designated by the submitter as con-
fidential commercial information; or

(ii) the department or agency has reason to believe
that disclosure of the information could reasonably be
expected to cause substantial competitive harm.

(b) For confidential commercial information submit-
ted on or after January 1, 1988, the head of each Execu-
tive department or agency shall, to the extent per-
mitted by law, establish procedures to permit submit-
ters of confidential commercial information to des-
ignate, at the time the information is submitted to the
Federal government or a reasonable time thereafter,
any information the disclosure of which the submitter
claims could reasonably be expected to cause substan-
tial competitive harm. Such agency procedures may
provide for the expiration, after a specified period of
time or changes in circumstances, of designations of
competitive harm made by submitters. Additionally,
such procedures may permit the agency to designate
specific classes of information that will be treated by
the agency as if the information had been so designated
by the submitter. The head of each Executive depart-
ment or agency shall, to the extent permitted by law,
provide the submitter notice in accordance with sec-
tion 1 of this Order whenever the department or agency
determines that it may be required to disclose records:

(i) designated pursuant to this subsection; or

(ii) the disclosure of which the department or agency
has reason to believe could reasonably be expected to
cause substantial competitive harm.

SEC. 4. When notification is made pursuant to section
1, each agency’s procedures shall, to the extent per-
mitted by law, afford the submitter a reasonable period
of time in which the submitter or its designee may ob-
ject to the disclosure of any specified portion of the in-
formation and to state all grounds upon which disclo-
sure is opposed.

SEC. 5. Each agency shall give careful consideration
to all such specified grounds for nondisclosure prior to
making an administrative determination of the issue.
In all instances when the agency determines to disclose
the requested records, its procedures shall provide that
the agency give the submitter a written statement
briefly explaining why the submitter’s objections are
not sustained. Such statement shall, to the extent per-
mitted by law, be provided a reasonable number of days
prior to a specified disclosure date.

SEC. 6. Whenever a FOIA requester brings suit seek-
ing to compel disclosure of confidential commercial in-
formation, each agency’s procedures shall require that
the submitter be promptly notified.

SEC. 7. The designation and notification procedures
required by this Order shall be established by regula-
tions, after notice and public comment. If similar pro-
cedures or regulations already exist, they should be re-
viewed for conformity and revised where necessary. Ex-
isting procedures or regulations need not be modified if
they are in compliance with this Order.

SEC. 8. The notice requirements of this Order need
not be followed if:

(a) The agency determines that the information
should not be disclosed;

(b) The information has been published or has been
officially made available to the public;

(c) Disclosure of the information is required by law
(other than 5 U.S.C. 552);
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(d) The disclosure is required by an agency rule that
(1) was adopted pursuant to notice and public comment,
(2) specifies narrow classes of records submitted to the
agency that are to be released under the Freedom of In-
formation Act [6 U.S.C. 552], and (3) provides in excep-
tional circumstances for notice when the submitter
provides written justification, at the time the informa-
tion is submitted or a reasonable time thereafter, that
disclosure of the information could reasonably be ex-
pected to cause substantial competitive harm;

(e) The information requested is not designated by
the submitter as exempt from disclosure in accordance
with agency regulations promulgated pursuant to sec-
tion 7, when the submitter had an opportunity to do so
at the time of submission of the information or a rea-
sonable time thereafter, unless the agency has substan-
tial reason to believe that disclosure of the information
would result in competitive harm; or

(f) The designation made by the submitter in accord-
ance with agency regulations promulgated pursuant to
section 7 appears obviously frivolous; except that, in
such case, the agency must provide the submitter with
written notice of any final administrative disclosure
determination within a reasonable number of days
prior to the specified disclosure date.

SEC. 9. Whenever an agency notifies a submitter that
it may be required to disclose information pursuant to
section 1 of this Order, the agency shall also notify the
requester that notice and an opportunity to comment
are being provided the submitter. Whenever an agency
notifies a submitter of a final decision pursuant to sec-
tion 5 of this Order, the agency shall also notify the re-
quester.

SEC. 10. This Order is intended only to improve the
internal management of the Federal government, and
is not intended to create any right or benefit, sub-
stantive or procedural, enforceable at law by a party
against the United States, its agencies, its officers, or
any person.

RONALD REAGAN.

EX. ORD. No. 13110. NAZI WAR CRIMES AND JAPANESE IM-
PERIAL GOVERNMENT RECORDS INTERAGENCY WORKING
GROUP

Ex. Ord. No. 13110, Jan. 11, 1999, 64 F.R. 2419, provided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, including the Nazi War Crimes Disclosure Act
(Public Law 105-246) (the ‘“Act’) [6 U.S.C. 552 note], it
is hereby ordered as follows:

SECTION 1. Establishment of Working Group. There is
hereby established the Nazi War Criminal Records
Interagency Working Group [now Nazi War Crimes and
Japanese Imperial Government Records Interagency
Working Group] (Working Group). The function of the
Group shall be to locate, inventory, recommend for de-
classification, and make available to the public at the
National Archives and Records Administration all clas-
sified Nazi war criminal records of the United States,
subject to certain designated exceptions as provided in
the Act. The Working Group shall coordinate with
agencies and take such actions as necessary to expedite
the release of such records to the public.

SEC. 2. Schedule. The Working Group should complete
its work to the greatest extent possible and report to
the Congress within 1 year.

SEC. 3. Membership. (a) The Working Group shall be
composed of the following members:

(1) Archivist of the United States (who shall serve as
Chair of the Working Group);

(2) Secretary of Defense;

(3) Attorney General;

(4) Director of Central Intelligence;

(5) Director of the Federal Bureau of Investigation;

(6) Director of the United States Holocaust Memorial
Museum;

(7) Historian of the Department of State; and

(8) Three other persons appointed by the President.

(b) The Senior Director for Records and Access Man-
agement of the National Security Council will serve as
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the liaison to and attend the meetings of the Working
Group. Members of the Working Group who are full-
time Federal officials may serve on the Working Group
through designees.

SEC. 4. Administration. (a) To the extent permitted by
law and subject to the availability of appropriations,
the National Archives and Records Administration
shall provide the Working Group with funding, admin-
istrative services, facilities, staff, and other support
services necessary for the performance of the functions
of the Working Group.

(b) The Working Group shall terminate 3 years from
the date of this Executive order.

WILLIAM J. CLINTON.

EX. ORD. No. 13392. IMPROVING AGENCY DISCLOSURE OF
INFORMATION

Ex. Ord. No. 13392, Dec. 14, 2005, 70 F.R. 75373, pro-
vided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, and to ensure appropriate agency disclosure
of information, and consistent with the goals of section
562 of title 5, United States Code, it is hereby ordered
as follows:

SECTION 1. Policy.

(a) The effective functioning of our constitutional de-
mocracy depends upon the participation in public life
of a citizenry that is well informed. For nearly four
decades, the Freedom of Information Act (FOIA) [b
U.S.C. 552] has provided an important means through
which the public can obtain information regarding the
activities of Federal agencies. Under the FOIA, the
public can obtain records from any Federal agency,
subject to the exemptions enacted by the Congress to
protect information that must be held in confidence for
the Government to function effectively or for other
purposes.

(b) FOIA requesters are seeking a service from the
Federal Government and should be treated as such. Ac-
cordingly, in responding to a FOIA request, agencies
shall respond courteously and appropriately. Moreover,
agencies shall provide FOIA requesters, and the public
in general, with citizen-centered ways to learn about
the FOIA process, about agency records that are pub-
licly available (e.g., on the agency’s website), and
about the status of a person’s FOIA request and appro-
priate information about the agency’s response.

(c) Agency FOIA operations shall be both results-ori-
ented and produce results. Accordingly, agencies shall
process requests under the FOIA in an efficient and ap-
propriate manner and achieve tangible, measurable im-
provements in FOIA processing. When an agency’s
FOIA program does not produce such results, it should
be reformed, consistent with available resources appro-
priated by the Congress and applicable law, to increase
efficiency and better reflect the policy goals and objec-
tives of this order.

(d) A citizen-centered and results-oriented approach
will improve service and performance, thereby
strengthening compliance with the FOIA, and will help
avoid disputes and related litigation.

SEC. 2. Agency Chief FOIA Officers.

(a) Designation. The head of each agency shall des-
ignate within 30 days of the date of this order a senior
official of such agency (at the Assistant Secretary or
equivalent level), to serve as the Chief FOIA Officer of
that agency. The head of the agency shall promptly no-
tify the Director of the Office of Management and
Budget (OMB Director) and the Attorney General of
such designation and of any changes thereafter in such
designation.

(b) General Duties. The Chief FOIA Officer of each
agency shall, subject to the authority of the head of
the agency:

(i) have agency-wide responsibility for efficient and
appropriate compliance with the FOIA;

(ii) monitor FOIA implementation throughout the
agency, including through the use of meetings with the
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public to the extent deemed appropriate by the agen-
cy’s Chief FOIA Officer, and keep the head of the agen-
cy, the chief legal officer of the agency, and the Attor-
ney General appropriately informed of the agency’s
performance in implementing the FOIA, including the
extent to which the agency meets the milestones in the
agency’s plan under section 3(b) of this order and train-
ing and reporting standards established consistent with
applicable law and this order;

(iii) recommend to the head of the agency such ad-
justments to agency practices, policies, personnel, and
funding as may be necessary to carry out the policy set
forth in section 1 of this order;

(iv) review and report, through the head of the agen-
cy, at such times and in such formats as the Attorney
General may direct, on the agency’s performance in im-
plementing the FOIA; and

(v) facilitate public understanding of the purposes of
the FOIA’s statutory exemptions by including concise
descriptions of the exemptions in both the agency’s
FOIA handbook issued under section 552(g) of title 5,
United States Code, and the agency’s annual FOIA re-
port, and by providing an overview, where appropriate,
of certain general categories of agency records to
which those exemptions apply.

(c) FOIA Requester Service Center and FOIA Public Liai-
sons. In order to ensure appropriate communication
with FOIA requesters:

(i) Each agency shall establish one or more FOIA Re-
quester Service Centers (Center), as appropriate, which
shall serve as the first place that a FOIA requester can
contact to seek information concerning the status of
the person’s FOIA request and appropriate information
about the agency’s FOIA response. The Center shall in-
clude appropriate staff to receive and respond to in-
quiries from FOIA requesters;

(ii) The agency Chief FOIA Officer shall designate one
or more agency officials, as appropriate, as FOIA Pub-
lic Liaisons, who may serve in the Center or who may
serve in a separate office. FOIA Public Liaisons shall
serve as supervisory officials to whom a FOIA requester
can raise concerns about the service the FOIA re-
quester has received from the Center, following an ini-
tial response from the Center staff. FOIA Public Liai-
sons shall seek to ensure a service-oriented response to
FOIA requests and FOIA-related inquiries. For exam-
ple, the FOIA Public Liaison shall assist, as appro-
priate, in reducing delays, increasing transparency and
understanding of the status of requests, and resolving
disputes. FOIA Public Liaisons shall report to the
agency Chief FOIA Officer on their activities and shall
perform their duties consistent with applicable law and
agency regulations;

(iii) In addition to the services to FOIA requesters
provided by the Center and FOIA Public Liaisons, the
agency Chief FOIA Officer shall also consider what
other FOIA-related assistance to the public should ap-
propriately be provided by the agency;

(iv) In establishing the Centers and designating FOIA
Public Liaisons, the agency shall use, as appropriate,
existing agency staff and resources. A Center shall have
appropriate staff to receive and respond to inquiries
from FOIA requesters;

(v) As determined by the agency Chief FOIA Officer,
in consultation with the FOIA Public Liaisons, each
agency shall post appropriate information about its
Center or Centers on the agency’s website, including
contact information for its FOIA Public Liaisons. In
the case of an agency without a website, the agency
shall publish the information on the Firstgov.gov web-
site or, in the case of any agency with neither a website
nor the capability to post on the Firstgov.gov website,
in the Federal Register; and

(vi) The agency Chief FOIA Officer shall ensure that
the agency has in place a method (or methods), includ-
ing through the use of the Center, to receive and re-
spond promptly and appropriately to inquiries from
FOIA requesters about the status of their requests. The
Chief FOIA Officer shall also consider, in consultation
with the FOIA Public Liaisons, as appropriate, whether
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the agency’s implementation of other means (such as
tracking numbers for requests, or an agency telephone
or Internet hotline) would be appropriate for respond-
ing to status inquiries.

SEC. 3. Review, Plan, and Report.

(a) Review. Each agency’s Chief FOIA Officer shall
conduct a review of the agency’s FOIA operations to
determine whether agency practices are consistent
with the policies set forth in section 1 of this order. In
conducting this review, the Chief FOIA Officer shall:

(i) evaluate, with reference to numerical and statis-
tical benchmarks where appropriate, the agency’s ad-
ministration of the FOIA, including the agency’s ex-
penditure of resources on FOIA compliance and the ex-
tent to which, if any, requests for records have not been
responded to within the statutory time limit (backlog);

(ii) review the processes and practices by which the
agency assists and informs the public regarding the
FOIA process;

(iii) examine the agency’s:

(A) use of information technology in responding to
FOIA requests, including without limitation the
tracking of FOIA requests and communication with
requesters;

(B) practices with respect to requests for expedited
processing; and

(C) implementation of multi-track processing if
used by such agency;

(iv) review the agency’s policies and practices relat-
ing to the availability of public information through
websites and other means, including the use of websites
to make available the records described in section
552(a)(2) of title 5, United States Code; and

(v) identify ways to eliminate or reduce its FOIA
backlog, consistent with available resources and taking
into consideration the volume and complexity of the
FOIA requests pending with the agency.

(b) Plan.

(i) Each agency’s Chief FOIA Officer shall develop, in
consultation as appropriate with the staff of the agency
(including the FOIA Public Liaisons), the Attorney
General, and the OMB Director, an agency-specific plan
to ensure that the agency’s administration of the FOIA
is in accordance with applicable law and the policies
set forth in section 1 of this order. The plan, which
shall be submitted to the head of the agency for ap-
proval, shall address the agency’s implementation of
the FOIA during fiscal years 2006 and 2007.

(ii) The plan shall include specific activities that the
agency will implement to eliminate or reduce the agen-
cy’s FOIA backlog, including (as applicable) changes
that will make the processing of FOIA requests more
streamlined and effective, as well as increased reliance
on the dissemination of records that can be made avail-
able to the public through a website or other means
that do not require the public to make a request for the
records under the FOIA.

(iii) The plan shall also include activities to increase
public awareness of FOIA processing, including as ap-
propriate, expanded use of the agency’s Center and its
FOIA Public Liaisons.

(iv) The plan shall also include, taking appropriate
account of the resources available to the agency and
the mission of the agency, concrete milestones, with
specific timetables and outcomes to be achieved, by
which the head of the agency, after consultation with
the OMB Director, shall measure and evaluate the
agency’s success in the implementation of the plan.

(c) Agency Reports to the Attorney General and OMB Di-
rector.

(i) The head of each agency shall submit a report, no
later than 6 months from the date of this order, to the
Attorney General and the OMB Director that summa-
rizes the results of the review under section 3(a) of this
order and encloses a copy of the agency’s plan under
section 3(b) of this order. The agency shall publish a
copy of the agency’s report on the agency’s website or,
in the case of an agency without a website, on the
Firstgov.gov website, or, in the case of any agency with
neither a website nor the capability to publish on the
Firstgov.gov website, in the Federal Register.
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(ii) The head of each agency shall include in the agen-
cy’s annual FOIA reports for fiscal years 2006 and 2007
a report on the agency’s development and implementa-
tion of its plan under section 3(b) of this order and on
the agency’s performance in meeting the milestones set
forth in that plan, consistent with any related guide-
lines the Attorney General may issue under section
5562(e) of title 5, United States Code.

(iii) If the agency does not meet a milestone in its
plan, the head of the agency shall:

(A) identify this deficiency in the annual FOIA re-
port to the Attorney General;

(B) explain in the annual report the reasons for the
agency’s failure to meet the milestone;

(C) outline in the annual report the steps that the
agency has already taken, and will be taking, to ad-
dress the deficiency; and

(D) report this deficiency to the President’s Man-
agement Council.

SEC. 4. Attorney General.

(a) Report. The Attorney General, using the reports
submitted by the agencies under subsection 3(c)(i) of
this order and the information submitted by agencies
in their annual FOIA reports for fiscal year 2005, shall
submit to the President, no later than 10 months from
the date of this order, a report on agency FOIA imple-
mentation. The Attorney General shall consult the
OMB Director in the preparation of the report and shall
include in the report appropriate recommendations on
administrative or other agency actions for continued
agency dissemination and release of public informa-
tion. The Attorney General shall thereafter submit two
further annual reports, by June 1, 2007, and June 1, 2008,
that provide the President with an update on the agen-
cies’ implementation of the FOIA and of their plans
under section 3(b) of this order.

(b) Guidance. The Attorney General shall issue such
instructions and guidance to the heads of departments
and agencies as may be appropriate to implement sec-
tions 3(b) and 3(c) of this order.

SEC. 5. OMB Director. The OMB Director may issue
such instructions to the heads of agencies as are nec-
essary to implement this order, other than sections 3(b)
and 3(c) of this order.

SEC. 6. Definitions. As used in this order:

(a) the term ‘‘agency’ has the same meaning as the
term ‘‘agency’ under section 552(f)(1) of title 5, United
States Code; and

(b) the term ‘‘record’” has the same meaning as the
term ‘‘record’” under section 552(f)(2) of title 5, United
States Code.

SEC. 7. General Provisions.

(a) The agency reviews under section 3(a) of this
order and agency plans under section 3(b) of this order
shall be conducted and developed in accordance with
applicable law and applicable guidance issued by the
President, the Attorney General, and the OMB Direc-
tor, including the laws and guidance regarding informa-
tion technology and the dissemination of information.

(b) This order:

(i) shall be implemented in a manner consistent with
applicable law and subject to the availability of appro-
priations;

(ii) shall not be construed to impair or otherwise af-
fect the functions of the OMB Director relating to
budget, legislative, or administrative proposals; and

(iii) is intended only to improve the internal manage-
ment of the executive branch and is not intended to,
and does not, create any right or benefit, substantive
or procedural, enforceable at law or in equity by a
party against the United States, its departments, agen-
cies, instrumentalities, or entities, its officers or em-
ployees, or any other person.

GEORGE W. BUSH.
FREEDOM OF INFORMATION ACT

Memorandum of President of the United States, Jan.
21, 2009, 74 F.R. 4683, provided:

Memorandum for the Heads of Executive Depart-
ments and Agencies
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A democracy requires accountability, and account-
ability requires transparency. As Justice Louis Bran-
deis wrote, ‘‘sunlight is said to be the best of disinfect-
ants.” In our democracy, the Freedom of Information
Act (FOIA), which encourages accountability through
transparency, is the most prominent expression of a
profound national commitment to ensuring an open
Government. At the heart of that commitment is the
idea that accountability is in the interest of the Gov-
ernment and the citizenry alike.

The Freedom of Information Act should be adminis-
tered with a clear presumption: In the face of doubt,
openness prevails. The Government should not keep in-
formation confidential merely because public officials
might be embarrassed by disclosure, because errors and
failures might be revealed, or because of speculative or
abstract fears. Nondisclosure should never be based on
an effort to protect the personal interests of Govern-
ment officials at the expense of those they are supposed
to serve. In responding to requests under the FOIA, ex-
ecutive branch agencies (agencies) should act promptly
and in a spirit of cooperation, recognizing that such
agencies are servants of the public.

All agencies should adopt a presumption in favor of
disclosure, in order to renew their commitment to the
principles embodied in FOIA, and to usher in a new era
of open Government. The presumption of disclosure
should be applied to all decisions involving FOIA.

The presumption of disclosure also means that agen-
cies should take affirmative steps to make information
public. They should not wait for specific requests from
the public. All agencies should use modern technology
to inform citizens about what is known and done by
their Government. Disclosure should be timely.

I direct the Attorney General to issue new guidelines
governing the FOIA to the heads of executive depart-
ments and agencies, reaffirming the commitment to ac-
countability and transparency, and to publish such
guidelines in the Federal Register. In doing so, the At-
torney General should review FOIA reports produced by
the agencies under Executive Order 13392 of December
14, 2005. I also direct the Director of the Office of Man-
agement and Budget to update guidance to the agencies
to increase and improve information dissemination to
the public, including through the use of new tech-
nologies, and to publish such guidance in the Federal
Register.

This memorandum does not create any right or bene-
fit, substantive or procedural, enforceable at law or in
equity by any party against the United States, its de-
partments, agencies, or entities, its officers, employ-
ees, or agents, or any other person.

The Director of the Office of Management and Budget
is hereby authorized and directed to publish this memo-
randum in the Federal Register.

BARACK OBAMA.

§552a. Records maintained on individuals

(a) DEFINITIONS.—For purposes of this sec-
tion—

(1) the term ‘‘agency’ means agency as de-
fined in section 552(e)! of this title;

(2) the term ‘“‘individual” means a citizen of
the United States or an alien lawfully admit-
ted for permanent residence;

(3) the term ‘‘maintain’ includes maintain,
collect, use, or disseminate;

(4) the term ‘‘record’” means any item, col-
lection, or grouping of information about an
individual that is maintained by an agency,
including, but not limited to, his education, fi-
nancial transactions, medical history, and
criminal or employment history and that con-
tains his name, or the identifying number,
symbol, or other identifying particular as-

1See References in Text note below.
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signed to the individual, such as a finger or
voice print or a photograph;

(5) the term ‘‘system of records” means a
group of any records under the control of any
agency from which information is retrieved by
the name of the individual or by some identi-
fying number, symbol, or other identifying
particular assigned to the individual;

(6) the term ‘‘statistical record’” means a
record in a system of records maintained for
statistical research or reporting purposes only
and not used in whole or in part in making
any determination about an identifiable indi-
vidual, except as provided by section 8 of title
13;

(7) the term ‘‘routine use’” means, with re-
spect to the disclosure of a record, the use of
such record for a purpose which is compatible
with the purpose for which it was collected;

(8) the term ‘‘matching program’—

(A) means any computerized comparison
of—

(i) two or more automated systems of
records or a system of records with non-
Federal records for the purpose of—

(I) establishing or verifying the eligi-
bility of, or continuing compliance with
statutory and regulatory requirements
by, applicants for, recipients or bene-
ficiaries of, participants in, or providers
of services with respect to, cash or in-
kind assistance or payments under Fed-
eral benefit programs, or

(IT) recouping payments or delinquent
debts under such Federal benefit pro-
grams, or

(ii) two or more automated Federal per-
sonnel or payroll systems of records or a
system of Federal personnel or payroll
records with non-Federal records,

(B) but does not include—

(i) matches performed to produce aggre-
gate statistical data without any personal
identifiers;

(i1) matches performed to support any
research or statistical project, the specific
data of which may not be used to make de-
cisions concerning the rights, benefits, or
privileges of specific individuals;

(iii) matches performed, by an agency (or
component thereof) which performs as its
principal function any activity pertaining
to the enforcement of criminal laws, sub-
sequent to the initiation of a specific
criminal or civil law enforcement inves-
tigation of a named person or persons for
the purpose of gathering evidence against
such person or persons;

(iv) matches of tax information (I) pur-
suant to section 6103(d) of the Internal
Revenue Code of 1986, (II) for purposes of
tax administration as defined in section
6103(b)(4) of such Code, (III) for the purpose
of intercepting a tax refund due an individ-
ual under authority granted by section
404(e), 464, or 1137 of the Social Security
Act; or (IV) for the purpose of intercepting
a tax refund due an individual under any
other tax refund intercept program au-
thorized by statute which has been deter-
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(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392; Pub. L.
94-574, §1, Oct. 21, 1976, 90 Stat. 2721.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.8. Code Statutes at Large

Derivation

5 U.S.C. 1009(b). June 11, 1946, ch. 324, §10(b).

60 Stat. 243.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS
1976—Pub. L. 94-574 provided that if no special statu-
tory review proceeding is applicable, the action for ju-
dicial review may be brought against the United

States, the agency by its official title, or the appro-
priate officer as defendant.

§704. Actions reviewable

Agency action made reviewable by statute and
final agency action for which there is no other
adequate remedy in a court are subject to judi-
cial review. A preliminary, procedural, or inter-
mediate agency action or ruling not directly re-
viewable is subject to review on the review of
the final agency action. Except as otherwise ex-
pressly required by statute, agency action
otherwise final is final for the purposes of this
section whether or not there has been presented
or determined an application for a declaratory
order, for any form of reconsideration, or, unless
the agency otherwise requires by rule and pro-
vides that the action meanwhile is inoperative,
for an appeal to superior agency authority.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.8. Code Statutes at Large

Derivation

5 U.S.C. 1009(c). June 11, 1946, ch. 324, §10(c),

60 Stat. 243.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface of this report.

§705. Relief pending review

When an agency finds that justice so requires,
it may postpone the effective date of action
taken by it, pending judicial review. On such
conditions as may be required and to the extent
necessary to prevent irreparable injury, the re-
viewing court, including the court to which a
case may be taken on appeal from or on applica-
tion for certiorari or other writ to a reviewing
court, may issue all necessary and appropriate
process to postpone the effective date of an
agency action or to preserve status or rights
pending conclusion of the review proceedings.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 393.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.8. Code Statutes at Large

Derivation

5 U.S.C. 1009(d). June 11, 1946, ch. 324, §10(d),

60 Stat. 243.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface of this report.
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§706. Scope of review

To the extent necessary to decision and when
presented, the reviewing court shall decide all
relevant questions of law, interpret constitu-
tional and statutory provisions, and determine
the meaning or applicability of the terms of an
agency action. The reviewing court shall—

(1) compel agency action unlawfully with-
held or unreasonably delayed; and

(2) hold unlawful and set aside agency ac-
tion, findings, and conclusions found to be—

(A) arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with
law;

(B) contrary to constitutional
power, privilege, or immunity;

(C) in excess of statutory jurisdiction, au-
thority, or limitations, or short of statutory
right;

(D) without observance of procedure re-
quired by law;

(E) unsupported by substantial evidence in
a case subject to sections 556 and 557 of this
title or otherwise reviewed on the record of
an agency hearing provided by statute; or

(F) unwarranted by the facts to the extent
that the facts are subject to trial de novo by
the reviewing court.

right,

In making the foregoing determinations, the
court shall review the whole record or those
parts of it cited by a party, and due account
shall be taken of the rule of prejudicial error.
(Pub. L. 89-5564, Sept. 6, 1966, 80 Stat. 393.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5U.8.C. 1009(e). June 11, 1946, ch. 324, §10(e),

60 Stat. 243.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface of this report.

ABBREVIATION OF RECORD

Pub. L. 85-791, Aug. 28, 1958, 72 Stat. 941, which au-
thorized abbreviation of record on review or enforce-
ment of orders of administrative agencies and review
on the original papers, provided, in section 35 thereof,
that: “This Act [see Tables for classification] shall not
be construed to repeal or modify any provision of the
Administrative Procedure Act [see Short Title note set
out preceding section 551 of this title].”

CHAPTER 8—CONGRESSIONAL REVIEW OF
AGENCY RULEMAKING

Sec.

801. Congressional review.

802. Congressional disapproval procedure.

803. Special rule on statutory, regulatory, and ju-
dicial deadlines.

804. Definitions.

805. Judicial review.

806. Applicability; severability.

807. Exemption for monetary policy.

808. Effective date of certain rules.

§ 801. Congressional review

(a)(1)(A) Before a rule can take effect, the Fed-
eral agency promulgating such rule shall submit
to each House of the Congress and to the Comp-
troller General a report containing—
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only for an activity related to underground
natural gas storage facility safety.

(3) LIMITATION.—No fee may be collected
under this section, except to the extent that
the expenditure of such fee to pay the costs of
an activity related to underground natural gas
storage facility safety for which such fee is
imposed is provided in advance in an appro-
priations Act.

(Added Pub. L. 114-183, §12(c), June 22, 2016, 130
Stat. 523.)

CHAPTER 605—INTERSTATE COMMERCE

REGULATION
Sec.
60501. Secretary of Energy.
60502. Federal Energy Regulatory Commission.
60503. Effect of enactment.

§60501. Secretary of Energy

Except as provided in section 60502 of this
title, the Secretary of Energy has the duties and
powers related to the transportation of oil by
pipeline that were vested on October 1, 1977, in
the Interstate Commerce Commission or the
chairman or a member of the Commission.

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat.
1329.)

HISTORICAL AND REVISION NOTES

gsgfffz Source (U.S. Code) Source (Statutes at Large)
60501 .......... 42:7155. Aug. 4, 1977, Pub. L. 9591,

§306, 91 Stat. 581.

Oct. 17, 1978, Pub. L. 95-473,
§4(c)(1)(A), (2) (related to
§306 of Department of En-
ergy Organization Act), 92
Stat. 1470.

49:101 (note prec.).

The words ‘‘duties and powers . . . that were vested
. in” are coextensive with, and substituted for,
“transferred . . . such functions set forth in the Inter-
state Commerce Act and vested by law in>’ for clarity
and to eliminate unnecessary words. The words ‘‘on Oc-
tober 1, 1977 are added to reflect the effective date of
the transfer of the duties and powers to the Secretary
of Energy.

ABOLITION OF INTERSTATE COMMERCE COMMISSION AND
TRANSFER OF FUNCTIONS

Interstate Commerce Commission abolished and func-
tions of Commission transferred, except as otherwise
provided in Pub. L. 104-88, to Surface Transportation
Board effective Jan. 1, 1996, by section 1302 of this title,
and section 101 of Pub. L. 104-88, set out as a note under
section 1301 of this title. References to Interstate Com-
merce Commission deemed to refer to Surface Trans-
portation Board, a member or employee of the Board,
or Secretary of Transportation, as appropriate, see sec-
tion 205 of Pub. L. 104-88, set out as a note under sec-
tion 1301 of this title.

§60502. Federal Energy Regulatory Commission

The Federal Energy Regulatory Commission
has the duties and powers related to the estab-
lishment of a rate or charge for the transpor-
tation of oil by pipeline or the valuation of that
pipeline that were vested on October 1, 1977, in
the Interstate Commerce Commission or an offi-
cer or component of the Interstate Commerce
Commission.

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat.
1329.)

HISTORICAL AND REVISION NOTES

Revised
Section Source (U.S. Code) Source (Statutes at Large)
60502 .......... 42:7172(b). Aug. 4, 1977, Pub. L. 95-91,

§402(b), 91 Stat. 584.

Oct. 17, 1978, Pub. L. 95-473,
§4(c)(1)(B), (2) (related to
§402(b) of Department of
Energy Organization Act),
92 Stat. 1470.

49:101 (note prec.).

The words ‘‘duties and powers . . . that were vested
. in” are coextensive with, and substituted for,
‘“¢ransferred to, and vested in . . . all functions and au-
thority of” for clarity and to eliminate unnecessary
words. The word ‘‘regulatory’ is omitted as surplus.
The words ‘‘on October 1, 1977 are added to reflect the
effective date of the transfer of the duties and powers
to the Federal Energy Regulatory Commission.

ABOLITION OF INTERSTATE COMMERCE COMMISSION AND
TRANSFER OF FUNCTIONS

Interstate Commerce Commission abolished and func-
tions of Commission transferred, except as otherwise
provided in Pub. L. 104-88, to Surface Transportation
Board effective Jan. 1, 1996, by section 1302 of this title,
and section 101 of Pub. L. 104-88, set out as a note under
section 1301 of this title. References to Interstate Com-
merce Commission deemed to refer to Surface Trans-
portation Board, a member or employee of the Board,
or Secretary of Transportation, as appropriate, see sec-
tion 205 of Pub. L. 104-88, set out as a note under sec-
tion 1301 of this title.

§60503. Effect of enactment

The enactment of the Act of October 17, 1978
(Public Law 95-473, 92 Stat. 1337), the Act of Jan-
uary 12, 1983 (Public Law 97-449, 96 Stat. 2413),
and the Act enacting this section does not re-
peal, and has no substantive effect on, any right,
obligation, liability, or remedy of an oil pipe-
line, including a right, obligation, liability, or
remedy arising under the Interstate Commerce
Act or the Act of August 29, 1916 (known as the
Pomerene Bills of Lading Act), before any de-
partment, agency, or instrumentality of the
United States Government, an officer or em-
ployee of the Government, or a court of com-
petent jurisdiction.

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat.
1329.)

HISTORICAL AND REVISION NOTES

ggggfgg Source (U.S. Code) Source (Statutes at Large)
60503 .......... 49:101 (note prec.). Oct. 31, 1988, Pub. L. 100-561,
§308, 102 Stat. 2817.

The words ‘‘the Act of January 12, 1983 (Public Law
97-449, 96 Stat. 2413), and the Act enacting this section’’
are added for clarity. The words ‘‘department, agency,
or instrumentality of the United States Government’”
are substituted for ‘‘Federal department or agency’’,
and the words ‘‘officer or employee” are substituted for
‘‘official”’, for consistency in the revised title and with
other titles of the United States Code.

REFERENCES IN TEXT

Act of October 17, 1978, referred to in text, is Pub. L.
95-473, Oct. 17, 1978, 92 Stat. 1337, the first section of
which enacted subtitle IV of this title. For complete
classification of this Act to the Code, see Tables.

Act of January 12, 1983, referred to in text, is Pub. L.
97-449, Jan. 12, 1983, 96 Stat. 2413, the first section of
which enacted subtitles I and II of this title. For com-
plete classification of this Act to the Code, see Tables.
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TITLE 49, APPENDIX-—TRANSPORTATION

This Appendix consists of sections of former Title 49 that were not included in Title 49 as enacted
by Pub. L. 95-473 and Pub. L. 97:449, and certain laws relatedto transportation that were en-
acted after Pub: L. 95-473. Sections from- former Title 49 retain the same section numbers in
this Appendix. For disposition of all sections af. former Title.49, see Table at beginning of
Title 49, Transportation.

Chap.

&

Noge

o

10.

11

12.
13.
14.

Interstate Commerce Act, Part I; Gen-
eral Provisions. and Railroad and
Pipe Line Carriers

Legislation Supplementary to “Inter-
state Commerce Act” [Repealed,
Transferred, or Omitted]............ccccce...

Termination of Federal Control [Re-
pealed or Transferred]........cccceerevcneeens

Bills of Lading

Inland Waterways Transportation.........

Air Commerce

Coordination of Interstate Railroad
Transportation [Repealed]...........cccoc..

Interstate Commerce Act, Part II;
Motor Carriers [Repealed or.Trans- -
ferred] )

Civil Aeronautics [Repealed, Omitted,
or Transferred]

Training of Civil Aircraft Pilots
[Omitted or Repealed]........ccccorrcrucecones

Seizure and Forfeiture of Carriers
Transporting, etc., Contraband Arti- _
cles .

Interstate Commerce Act, Part III;
Water Carriers [Repealedl:i..cccccreencne..

Interstate Commerce Act, Part IV;
Freight Forwarders [Repealed]..........

Federal Aid for Public Airport Devel--
opment [Repealed or Transferred] ....

International Aviation Facilities ...........

Development of Commercial Aircraft
[Omitted]

Medals of Honor for Acts:of Heroism...

Airways Modernization [Repealed].......

Interstate Commerce Act, Part V;
Loan Guaranties [Repealed]

Federal Aviation Program............

Urban Mass Transportation........c.c..eee.

High-Speed Ground Transportation
[Omitted or Repealed] ............. SR

Department-of Transportation ...............

Natural Gas Pipeline Safety........ccceevveaen

Aviation Facilities Expansion and Im-
provement .

Hazardous Materials Transportation
Control [Repealed]

Hazardous Materials Transportation.....

National Transportation Safety Beard.

Hazardous Liquid Pipeline Safety.........

Abatement of Aviation Noise.......ecersenees

Airport and Airway Improvement.........

Commercial Motor Vehicles.........ccoveenee
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41
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141
171

250

301
401
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Chap Sec.
33. Public Airports 2401
34. Motor Carrier Safety ......ccmierecssnsereenes 2501
35. Commercial Space Launch.......cccceeeercene 2601
36. Commercial Motor Vehicle Safety......... 2701

CHAPTER 1—INTERSTATE COMMERCE ACT,
PART I; GENERAL PROVISIONS AND RAIL-
ROAD AND PIPE LINE CARRIERS

Sec.
1 to 23, 25. Repealed.
26. Safety appliances, methods, and systems.
(a) “Railroad” defined.
(b) Order to install systems, etc.; modifi-
cation; negligence of railroad.. .
(¢) Filing report on rules, standards, and
instructions; time; modification.
(d) Inspection by Secretary.of Transpor-
tation; personnel.
(e) Unlawful use of system, ete.
(f) Report of failure of system, etc., and
accidents.
(g) Repealed.
(h) Penalties; enforcement.
26a to 27. Repealed. -

§ 1. Repealed. Pub. L. 95-473, § 4(b), (¢), Oct. 17, 1978, .
92 Stat. 1466, 1470; Pub. L. 964258, § 3(b), June 3,
1980, 94 Stat. 427

Section repealed subject to an exception related to
transportation of oil by pipeline. Section 402 of Pub.
L. 95-607, which amended par. (14) of this section by
adding subdiv. (b) and redesignating existing subdiv.
(b) as (c¢) subsequent to the repeal of this.section by
Pub. L. 95-473, was repealed by Pub. L. 96-258. For dis-
position of this section in revised Title:49, Transporta-
tion, see Table at beginning of Title 49. See, also, notes
following Table.

Prior to repeal, section read as follows:

§ 1. Regulation in general; car service; alteration of line

(1) Carriers subject to regulation

The provisions of this chapter shall apply to
common carriers engaged in—

(a) The transportation of passengers or property
wholly by railroad, or partly by railroad and partly by
water when both are used under a common control,-
management, or arrangement. for a continuous car-
riage or shipment; or

(b) The transportation of oil or other commodity,
except water and except natural or artificial gas, by
pipe line, or partly by pipe line and partly by railroad
or by water; or

(c) Repealed. June 19, 1934, ch. 652, title VI,
§ 602(b), 48 Stat. 1102;
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from one State or Territory of the United States, or
the District of Columbia, to any other State or Terri-
tory of the United States, or the District of Columbia,
or from one place in a Territory to another place in
the same Territory, or from any place in the United
States through a foreign country to any other place in
the United States, or from or to any place in the
United States to or from a foreign country, but only

insofar as such transportation takes place within bhe .

United States.

(2) Transportation subject to regulation

The provisions of this chapter shall also apply t.o
such transportation of passengers and property, but

only insofar as such transportation takes place w1thin .
m~such routes and to make reasonable rules and regula-

the United States, but shall not apply—

(a) To the transportation of passengers or property,
or to the receiving, delivering; storage, or handling of
property, wholly within one State and not shipped to
or from a foreign country from or to any place in the
United States as aforesaid, except as otherwise provid-
ed in this chapter;

(b) Repealed. June 19, 1934, ch. 652, title VI,
§ 602(b), 48 Stat. 1102,

(¢) To the transportation of passengers or property
by a carrier by water where such transportation would
not be subject to the provisions of this chapter except
for the fact that such carrier absorbs, out of its port-
- to-port water rates or out of its proportional through
rates, any switching, terminal, lighterage, car rental,
trackage, handling, or other charges by a rail carrier
for services within the switching, drayage, lighterage,
or corporate limits of a port terminal or district.

(3) Definitions

(a) The term “common carrier” as used in this chap-
ter shall include all pipe-line companies; express com-
panies; sleeping-car companies; and all persons, natu-
ral or artificial, engaged in such transportation as
aforesaid as common carriers for hire. Wherever the
word ‘“carrier” is used in this chapter it shall be held
to mean “common carrier.” The term “railroad” as
used in this chapter shall include all bridges, car
floats, lighters, and ferries used by or operated in con-
nection with any railroad, and also all the road in use
by any common carrier operating a railroad, whether
owned or operated under a contract, agreement, or
lease, and also all switches, spurs, tracks, terminals,
and terminal facilities of every kind used or necessary
in the transportation of the persons or property desig-
nated herein, including all freight depots, yards, and
grounds, used or necessary in the transportation or de-
livery of any such property. The term “transporta-
tion” as used in this chapter shall include locomotives,
cars, and other vehicles, vessels, and all instrumental-
ities and facilities of shipment or carriage, irrespective
of ownership or of any contract, express or implied,
for the use thereof, and all services in connection with
the receipt, delivery, elevation, and transfer in transit,
ventilation, refrigeration or icing, storage, and han-
dling of property transported. The term “person’” as
used in this chapter includes an individual, firm, co-
partnership, corporation, company, association, or
joint-stock association; and includes a trustee, receiver,
assignee, or personal representative thereof.

(b) For the purposes of sections 5, 12(1), 20,
304(aXT), 310, 320, 904(b), 910, and 913 of this Appen-
dix, where reference is made to control (in referring to
a relationship between any person or persons and an-
other person or persons), such reference shall be con-
strued to include actual as well as legal control,
whether maintained or exercised through or by reason
of the method of or circumstances surrounding organi-
zation or operation, through or by common directors,
officers, or stockholders, a voting trust or trusts, a
holding or investment company or companies, or
through or by any other direct or indirect means; and
to include the power to exercise control.
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(4) Duty to furnish transportation and establish through
routes; division of joint rates

It shall be the duty of every common carrier subject

to this chapter to provide and furnish transportation

upon reasonable request therefor, and to establish rea-

-sonable through routes with other such carriers, and

just and reasonable rates, fares, charges, and classifi-
cations applicable thereto; and it shall be the duty of
common carriers by railroad subject to this chapter to
establish reasonable through routes with common car-
riers by water subject to chapter 12 of this Appendix,
and just and reasonable rates, fares, charges, and clas-
sifications applicable thereto. It shall be the duty of
every such common carrier establishing through
routes to provide reasonable facilities for operating

tions with respect to their operation, and providing for
reasonable compensation to those entitled thereto;
and«in case of joint rates, fares, or charges, to estab-
lish just, reasonable, and equitable divisions thereof,
which shall not unduly prefer or prejudice any of such
participating carriers.

(5) Just and reasonable charges; applicability; criteria for de-
termination

(a) All charges made for any service rendered or to
be rendered in-the transportation of passengers or
property as-aforesaid, or in connection therewith,
shall be just and reasonable, and every unjust and un-
reasonable charge for such service or any part thereof
is prohibited and declared to be unlawful. The provi-
sions of this subdivision shall not apply to common
carriers by railroad. subject to this chapter.

(b) Each rate for any service rendered or to be ren-
dered in the transportation of persons or property by
any common carrier by railroad subject to this chapter
shall be just and reasonable. A rate that is unjust or
unreasonable is prohibited and unlawful. No rate
which contributes or which would contribute to the
going concern value of such a carrier shall be found to
be unjust or unreasonable, or not shown to be just and
reasonable, on the ground that such rate is below a
just or reasonable minimum for the service rendered
or to be rendered. A rate which equals or exceeds the
variable costs (as determined through formulas pre-
scribed by the Commission) of providing a service
shall be presumed, unless such presumption is rebut-
ted by clear and convincing evidence, to contribute to
the going concern value of the carrier or carriers pro-
posing such rate (hereafter in this paragraph referred
to as the “proponent carrier’’). In determining variable
costs, the Commission shall, at the request of the car-
rier proposing the rate, determine only those costs of
the carrier proposing the rate and only those costs of
the specific service in question, except where such spe-
cific data and cost information is not available. The
Commission shall not include in variable cost any ex-
penses which do not vary directly with the level of
service provided under the rate in question. Notwith-
standing any other provision of this chapter, no rate
shall be found to be unjust or unreasonable, or not
shown to be just and reasonable, on the ground that
such rate exceeds a just or reasonable maximum for
the service rendered or to be rendered, unless the
Commission has first found that the proponent carrier
has market dominance over such service. A finding
that a carrier has market dominance over a service
shall not create a presumption that the rate or rates
for such service exceed a just and reasonable maxi-
mum. Nothing in this paragraph shall prohibit a rate
increase from a level which reduces the going concern
value of the proponent carrier to a level which con-
tributes to such going concern value and is otherwise
just and reasonable. For the purposes of the preceding
sentence, a rate increase which does not raise a rate
above the incremental costs (as determined through
formulas prescribed by the Commission) of rendering
the service to which such rate applies shall be pre-
sumed to be just and reasonable. )
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(c) As used in this chapter, the terms—

(i) “market dominance” refers to an absence of ef-
fective competition from other carriers or modes of
transportation, for the traffic or movement to which
a rate applies; and

(ii) “rate” means any rate or charge for the trans-
portation of persons or property.

(d) Within 240 days after February 5, 1976, the Com-
mission shall establish, by rule, standards and proce-
dures for determining, in accordance with section
15(9) of this Appendix, whether and when a carrier
possesses market dominance over a service rendered or
to be rendered at a particular rate or rates. Such rules
shall be designed to provide for a practical determina-
tion without administrative delay. The Commission
shall solicit and consider the recommendations of the
Attorney General and of the Federal Trade Commis-
sion in the course of establishing such rules.

(5%) Exchange of services

Nothing in this Act shall be construed to prevent
any common carrier subject to this Act from entering
into or operating under any contract with any tele-
phone, telegraph, or cable company, for the exchange
of their services. :

(6) Classification of property for transportation; regulations
and practices; demurrage charges

It is made the duty of all common carriers subject to
the provisions of this chapter to. establish, observe,
and enforce just and reasonable classifications of
property for transportation, with reference to.which
rates, tariffs, regulatigns, or practices are or may be
d just and reasonable regula-
affecting classifications; rates, or

tariffs, the issuance, form, and substance of-tickets, re--

ceipts, and bills of lading, the manner and method of
presenting, marking, packing,:and delivering property
for transportation, the facilities for transportation,

the carrying of personal, sample, and execess baggage, -

and all other matters relating-to or connected with the
receiving, handling, transporting, storing, and.delivery
of property subject to the provisions of this chapter
which may be necessary or proper to secure the safe
and prompt receipt, handling, transportation, and de-
livery of property subject to the provisions of this-
chapter upon just and reasonable terms, and every
unjust and unreasonable classification, regulation, and
practice is prohibited and declared to be unlawful. De-
murrage charges shall be computed, and rules and reg-
ulations relating to such charges shall be established,
in such a manner as to fulfill the national needs with
respect to (a) freight car utilization and distribution,
and (b) maintenance of an adequate freight car supply
available for transportation of property.

(7) Free transportation for passengers .prohibited; exceptions;
penalty
No common carrier subject to the provisions of this
chapter, shall, directly. or indirectly, issue or give any
interstate free ticket, free pass, or free transportation
for passengers, except to its employees, its officers,

time inspectors, surggons, physicians, and attorneys at..
law, and the familfes of any of the foregoing; to-the -

executive officers, general .chairmem; and counsel. of
employees’ organizations when such organizations are
authorized and designated to represent employees in-
accordance. with the provisions of the Railway Labor
Act {45 U.S.C. 151 et. seq.]); to ministers of religion,
traveling secretaries of railroad Young Men’s: Chris-
tian Associations, inmates of hospitals and charitable
and eleemosynary institutions, and persons exclusively
engaged in charitable and eleemosynary work; to indi-
gent, destitute and homeless persons, and to such per-
sons when transported by charitable societies or hospi-
tals, and the necessary agents employed in such trans-
portation; to inmates of the National Homes or State
Homes for Disabled Volunteer Soldiers, and of Sol-
diers’ and Sailors’ Homes, including those about to
enter and those returning home after discharge; to
necessary caretakers of livestock, poultry, milk, and
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fruit; to employees on sleeping cars, express cars, and
to linemen of telegraph and telephone companies; to
railway mail-service employees and persons in charge
of the mails when on duty and traveling to and from
duty, and all duly accredited agents and officers of the
United States Postal Service and the Railway Mail
Service and post-office inspectors while traveling on
official business, upon the exhibition of their creden-
tials; to customs inspectors, and immigration officers;
to newsboys on trains, baggage agents, witnesses at-
tending any legal investigation in which the common
carrier is interested, persons injured in wrecks and
physicians and nurses attending such persons: Provid-
ed, That this provision shall not.be construed to pro-
hibit the interchange of passes for the officers; agents,
and employees of common carriers, and their families;
nor to prohibit any common carrier_from carrying pas-
sengers free with the object of providing relief in cases
of general epidemic, pestilence, or other calamitous
visitation: And provided further, That this provision
shall not be construed to prohibit the privilege of
passes or franks, or the exchange thereof with each
other, for the officers, agents, employees, and their
families of such telegraph, telephone, and cable lines,
and the officers, agents, employees and their families
of other common carriers subject to the provisions of
this chapter: Provided further,.That the term “em-
ployees” asused in this paragraph shall include fur-
loughed, pensioned, and superannuated -~employees,
persons who have become disabled. or infirm in the
service of any such commosnr carrier, and the remains
of a person killed in the employment of & carrier and .
exemployees traveling for the purpose of entering the
service of any such commen carrier; and:theterm
“families” as used in this paragraph shall-include the.
families of those persons named in this proviso, also
the families of persons killed,.and the:widows during..:.
widowhood and minor children during-minority of per--.

-sons who died, while in the service of any such

common ‘carrier. Any common carrier: violating this
provision shall be deemed guilty of a misdemeanor and
for each offense, on conviction, shall pay to:- the
United States a penalty of not less than $100 nor more
than $2,000, and any person, other than the persons
excepted in-this provision, who uses any such inter-
state free ticket, free pass, or free transportation.shall
be subject to a like penalty. Jurisdiction of offenses
under this provision shall be the:-same as that previd-
ed for offenses in sections 41. t0.43 of this Appendix.

(8) Transportation of commodity manufactured or produced
by railroad forbidden

It shall be unlawful for any railroad company to
transport from any State, Territory, or the District of
Columbia, to any other State, Territory, or the Dis-
trict of Columbia, or to any foreign country, any arti-
cle or commodity, other than timber and the manufac-
tured products thereof, manufactured, mined, or pro-
duced by it, or under its authority, or which it may
own in whole or in part, or in which it may have any.
interest, direct or indirect, except such articles or com-
modities as may be necessary and intended for its use
in the conduct of its business as a cornmon carrier.

(9) Switch connections and tracks

Any common carrier subject to the provisions of this
chapter, upon application of any lateral, branch line
of railroad, or of any shipper tendering interstate traf-
fic for transportation, shall construct, maintain, and
operate upon reasonable terms a switch connection
with any such lateral, branch line of railroad, or pri-
vate side track which may be constructed to connect
with its railroad, where such connection is reasonably
practicable and can be put in with safety and will fur-
nish sufficient business to justify the construction and
maintenance of the same; and shall furnish cars for
the movement of such traffic to the best of its ability
without discrimination in favor of or against any such
shipper. If any common carrier shall fail to install and
operate any such switch or connection as aforesaid, on
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rate, or charge docketed with such organization within
120 days after such proposal is docketed.

(Feb. 4, 1887, ch. 104, part I, § 5b, as added Feb. 5,
1976, Pub. L. 94-210, title II, § 208(b), 90 Stat. 42, and
amended Oct. 19, 1976, Pub. L. 94-555, title II,
§ 220(k), 90 Stat. 2630.)

§ 6. Repealed. Pub. L. 95-473, § 4(b), (¢), Oct. 17, 1978,
92 Stat. 1466, 1470

Section repealed subject to an exception related to
transportation of oil by pipeline. For disposition of
this section in revised Title 49, Transportation, see
Table at beginning of Title 49. See, also, notes follow-
ing Table.

Prior to repeal, section read as follows:

8§ 6. Schedules and statements of rates, etc., joint rail and
water transportation

(1) Schedule of rates, fares, and charges; filing and posting
Every common carrier subject to the provisions of
this chapter shall file with the Commission created by
this chapter and print and keep open to public inspec-
tion schedules showing all the rates, fares, and
charges for transportation between different points on
its own route and between points on its own route and
points on the route of any other carrier by railroad, by
pipe line, or by water when a through route and joint
rate have been established. If no joint rate over the
through route has been established, the several carri-
ers in such through route shall file, print, and keep
open to public inspection, as aforesaid, the separately
established rates, fares, and charges applied to the
through transportation. The schedules printed . as
aforesaid by any such common carrier shall plainly
state the places between which property and passen-
gers will be carried, and shall contain the classification
of freight in force, and shall also state separately all
terminal charges, storage charges, icing charges, and
all other charges which the Commission may require,
all privileges or facilities granted or allowed, and any
rules or regulations which in any wise change, affect,
or determine any part or the aggregate of such afore-
said rates, fares, and charges, or the value of the serv-
ice rendered to the passenger, shipper, or consignee.
Such schedules shall be plainly printed in large type,
and copies for the use of the public shall be kept
posted in two public and conspicuous places in every
depot, station, or office of such carrier where passen-
gers or freight, respectively, are received for transpor-
tation, in such form that they shall be accessible to
the public and can be conveniently inspected. The pro-
visions of this section shall apply to all traffic, trans-
portation, and facilities defined in this chapter.

(2) Schedule of rates through foreign country

Any common carrier subject to the provisions of this
chapter receiving freight in the United States to be
carried through a foreign country to any place in the
United States shall also in like manner print and keep
open to public inspection, at every depot or office
where such freight is received for shipment, schedules
showing the through rates established and charged by
such common carrier to all points in the United States
beyond the foreign country to which it accepts freight
for shipment; and any freight shipped from the
United States through a foreign country into the
United States the through rate on which shall not
have been made public, as required by this chapter,
shall, before it is admitted into the United States from
said foreign country, be subject to customs duties as if
said freight were of foreign production.

(3) Change in rates, fares, etc.; notice required; simplification
of schedules

No change shall be made in the rates, fares, and

charges or joint rates, fares, and charges which have

been filed and published by any common carrier in

compliance with the requirements of this section,

except after thirty days’ notice to the Commission and
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to the public published as aforesaid, which shall plain-
ly state the changes proposed to be made in the sched-
ule then in force and the time when the changed
rates, fares, or charges will go into effect; and the pro-
posed changes shall be shown by printing new sched-
ules, or shall be plainly indicated upon the schedules
in force at the time and kept open to public inspec-
tion: Provided, That the Commission may, in its dis-
cretion and for good cause shown, allow changes upon
less than the notice herein specified, or modify the re-
quirements of this section in respect to publishing,
posting, and filing of tariffs, either in particular in-
stances or by a general order applicable to special or
peculiar circumstances or conditions: Provided further,
That the Commission is authorized to make suitable
rules and regulations for the simplification of sched-
ules of rates, fares, charges, and classifications and to
permit in such rules and regulations the filing of an
amendment of or change in any rate, fare, charge, or
classification without filing complete schedules cover-
ing rates, fares, charges, or classifications not changed

if, in its judgment, not inconsistent with the public in-

terest.

(4) Joint tariffs

The names of the several carriers which are parties
to any joint tariff shall be specified therein, and each
of the parties thereto, other than the one filing the
same, shall file with the Commission such evidence of
concurrence therein or acceptance thereof as may be
required or approved by the Commission, and where
such evidence of concurrence or acceptance is filed it
shall not be necessary for the carriers filing the same
to also file copies of the tariffs in which they are
named as parties.

(5) Copies of traffic contracts to be filed

Every common carrier subject to this chapter shall
also file with said Commission copies of all contracts,
agreements, or arrangements, with other common car-
riers in relation to any traffic affected by the provi-
sions of this chapter to which it may be a party: Pro-
vided, however, That the Commission, by regulations,
may provide for exceptions from the requirements of
this paragraph in the case of any class or classes of
contracts, agreements, or arrangements, the filing of
which, in its opinion, is not necessary in the public in-
terest.

(6) Form and manner of publishing, filing, and posting
schedules; incorporation of rates into individual tariffs;
time for incorporation; rejection of schedules; unlawful
use

The schedules required by this section to be filed
shall be published, filed, and posted in such form and
manner as the Commission by regulation shall pre-
scribe. The Commission shall, beginning 2 years after

February 5, 1976, require (a) that all rates shall be in-

corporated into the individual tariffs of each common

carrier by railroad subject to this chapter or rail rate-
making association within 2 years after the initial pub-
lication of the rate, or within 2 years after a change in

‘any rate is approved by the Commission, whichever is

later, and (b) that any rate shall be null and void with
respect to any such carrier or association which does
not so incorporate such rate into its individual tariff,
The Commission may, upon good cause shown, extend
such period of time. Notice of any such extension and
a statemernit of the reasons therefor shall be promptly
transmitted to the Congress. The Commission is au-
thorized to reject any schedule filed with it which is
not in accordance with this section and with such reg-
ulations. Any schedule so rejected by the Commission
shall be void and its use shall be unlawful.

(7) Transportation without filing and publishing rates forbid-
den; rebates; privileges

No carrier, unless otherwise provided by this chap-

ter, shall engage or participate in the transportation

of passengers or property, as defined in this chapter,
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unless the rates, fares, and charges upon which the
same are transported by said carrier have been filed
and published in accordance with the provisions of
this chapter; nor shall any carrier charge or demand
or collect or receive a greater or less or different com-
pensation for such transportation of passengers or
property, or for any service in connection therewith,
between the points named in such tariffs than the
rates, fares, and charges which are specified in the
tariff filed and in effect at the time; nor shall any car-
rier refund or remit in any manner or by any device
any portion of the rates, fares, and charges so speci-
fied, nor extend to any shipper or person any privi-
leges or facilities in the transportation of passengers
81- property, except such as are specified in such tar-
fs.

(8) Preference to shipments for United States

In time of war or threatened war preference and
precedence shall, upon demand of the President of the
United States, be given, over all other traffic, for the
transportation of troops and material of war, and car-
riers shall adopt every means within their control to
facilitate and expedite the military traffic. And in
time of peace shipments consigned to agents of the
United States for its use shall be delivered by the car-
riers as promptly as possible and without regard to
any embargo that may have been declared, and no
such embargo shall apply to shipments so consigned.

(9) Schedule lacking notice of effective date

The Commission may reject and refuse to file any
schedule that is tendered for filing which does not
provide and give lawful notice of its effective date, and
any schedule so rejected by the Commission shall be
void and its use shall be unlawful.

(10) Penalty for failure to comply with regulations

In case of failure or refusal on the part of any carri-
er, receiver, or trustee to comply with the terms of any
regulation adopted and promulgated or any order
made by the Commission under the provisions of this
section, such carrier, receiver, or trustee shall be liable
to a penalty of $500 for each such offense, and $25 for
each and every day of the continuance of such of-
fense, which shall accrue to the United States and
may be recovered in a civil action brought by the
United States.

(11) Jurisdiction of Commission over transportation by rail
and water

When property may be or is transported from point
to point in the United States by rail and water
through the Panama Canal or otherwise, the transpor-
tation being by a common carrier or carriers, and not
entirely within the limits of a single State, the Inter-
state Commerce Commission shall have jurisdiction of
such transportation and of the carriers, both by rail
and by water, which may or do engage in the same, in
the following particulars, in addition to the jurisdic-
tion otherwise given by this chapter:

(a) To establish physical connection between the
lines of the rail carrier and the dock at which inter-
change of passengers or property is to be made by di-
recting the rail carrier to make suitable connection be-
tween its line and a track or tracks which have been
constructed from the dock to the limits of the railroad
right-of-way, or by directing either or both the rail
and water carrier, individually or in connection with
one another to construct and connect with the lines of
the rail carrier a track or tracks to the dock. The Com-
mission shall have full authority to determine and
prescribe the terms and conditions upon which these
connecting tracks shall be operated, and it may, either
in the construction or the operation of such tracks, de-
termine what sum shall be paid to or by either carrier:
Provided, That construction required by the Commis-
sion under the provisions of this paragraph shall be
subject to the same restrictions as to findings of public
convenience and necessity and other matters as is con-
struction required under section 1 of this Appendix.
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(b) To establish proportional rates or maximum, or
minimum, or maximum and minimum proportional
rates, by rail to and from the ports to which the traf-
fic is brought, or from which it is taken by the water
carrier, and to determine to what traffic and in con-
nection with what vessels and upon what terms and
conditions such rates shall apply. By proportional
rates are meant those which differ from the corre-
sponding local rates to and from the port and which
apply only to traffic which has been brought to the
port or is carried from the port by a common carrier
by water.

(12) Jurisdiction of Commission over carriers contracting
with water carriers operating to foreign ports

If any common carrier subject to this Act enters into
arrangements with any water carrier operating from a
port in the United States to a foreign country,
through the Panama Canal or otherwise, for the han-
dling of through business between interior points of
the United States and such foreign country, the Com-
mission may by order require such common carrier to
enter into similar arrangements with any or all other
lines of steamships operating from said port to the
same foreign country.

(Peb. 4, 1887, ch. 104, pt. I, § 6, 24 Stat. 380; Mar. 2,
1889, ch. 382, § 1, 25 Stat. 855; June 29, 1906, ch. 3591,
§ 2, 34 Stat. 586; June 18, 1910, ch. 309, §9, 36 Stat.
548; Aug. 24, 1912, ch. 390, § 11, 37 Stat. 568; Aug. 29,
1916, ch. 417, 39 Stat. 604; Feb. 28, 1920, ch. 91,
§3§ 409-413, 41 Stat. 483; Aug. 9, 1935, ch. 498, §1, 49"
Stat. 543; Sept. 18, 1940, ch. 722, title I, § 8, 54 Stat.
910; Aug. 2, 1949, ch. 379, § 5, 63 Stat. 486; Feb. 5, 1976,
Pub. L. 94-210, title II, § 209, 90 Stat. 45.)

§ 7. Repealed. Pub. L. 95-473, § 4(b), (¢), Oct. 17, 1978,
92 Stat. 1466, 1470

Section repealed subject to an exception related to
transportation of oil by pipeline. For disposition of
this section in revised Title 49, Transportation, see
Table at beginning of Title 49. See, also, notes follow-
ing Table.

Prior to repeal, section read as follows:

§ 7. Combinations to prevent continuous carriage of freight
prohibited

It shall be unlawful for any common carrier subject
to the provisions of this chapter to enter into any
combination, contract, or agreement, expressed or im-
plied, to prevent, by change of time schedule, carriage
in different cars, or by other means or devices, the car-
riage of freights from being continuous from the place
of shipment to the place of destination; and no break
of bulk, stoppage, or interruption made by such
common carrier shall prevent the carriage of freights
from being and being treated as one continuous car-
riage from the place of shipment to the place of desti-
nation, unless such break, stoppage, or.interruption
was made in good faith for some necessary purpose,
and without any intent to avoid or unnecessarily inter-
rupt such continuous carriage or to evade any of the
provisions of this chapter.

(Feb. 4, 1887, ch. 104, pt. I, § 7, 24 Stat. 382; Aug. 9,
1935, ch. 498, § 1, 49 Stat. 543.)

§ 8. Repealed. Pub. L. 95-473, § 4(b), (c), Oct. 17, 1978,
92 Stat. 1466, 1470

Section repealed subject to an exception related to
transportation of oil by pipeline. For disposition of
this section in revised Title 49, Transportation, see
Table at beginning of Title 49. See, also, notes follow-
ing Table.

Prior to repeal, section read as follows:
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DELEGATION OF FUNCTIONS

Delegation of President’s authority to Secretary of
the Interior, see note set out under section 715j of this
title.

CHAPTER 15B—NATURAL GAS

Sec.

717. Regulation of natural gas companies.

T17a. Definitions.

T17Db. Exportation or importation of natural gas;
LNG terminals.

T17b-1. State and local safety considerations.

T17c. Rates and charges.

T17c-1. Prohibition on market manipulation.

717d. Fixing rates and charges; determination of
cost of production or transportation.

T17e. Ascertainment of cost of property.

T17f. Construction, extension, or abandonment of
facilities.

17g. Accounts; records; memoranda.

717h. Rates of depreciation.

717, Periodic and special reports.

717j. State compacts for conservation, transpor-
tation, etc., of natural gas.

T17k. Officials dealing in securities.

7171. Complaints.

T17Tm. Investigations by Commission.

T17n. Process coordination; hearings; rules of pro-
cedure.

T170. Administrative powers of Commission; rules,
regulations, and orders.

T17p. Joint boards.

T17q. Appointment of officers and employees.

T17r. Rehearing and review.

T17s. Enforcement of chapter.

T17t. General penalties.

T17t-1. Civil penalty authority.

T17t-2. Natural gas market transparency rules.

T17u. Jurisdiction of offenses; enforcement of li-
abilities and duties.

T17v. Separability.

T17w. Short title.

T17x. Conserved natural gas.

T17y. Voluntary conversion of natural gas users to
heavy fuel oil.

T17z. Emergency conversion of utilities and other

facilities.

§717. Regulation of natural gas companies
(a) Necessity of regulation in public interest

As disclosed in reports of the Federal Trade
Commission made pursuant to S. Res. 83 (Seven-
tieth Congress, first session) and other reports
made pursuant to the authority of Congress, it
is declared that the business of transporting and
selling natural gas for ultimate distribution to
the public is affected with a public interest, and
that Federal regulation in matters relating to
the transportation of natural gas and the sale
thereof in interstate and foreign commerce is
necessary in the public interest.

(b) Transactions to which provisions of chapter
applicable

The provisions of this chapter shall apply to
the transportation of natural gas in interstate
commerce, to the sale in interstate commerce of
natural gas for resale for ultimate public con-
sumption for domestic, commercial, industrial,
or any other use, and to natural-gas companies
engaged in such transportation or sale, and to
the importation or exportation of natural gas in
foreign commerce and to persons engaged in
such importation or exportation, but shall not
apply to any other transportation or sale of nat-

ural gas or to the local distribution of natural
gas or to the facilities used for such distribution
or to the production or gathering of natural gas.
(c) Intrastate transactions exempt from provi-
sions of chapter; certification from State
commission as conclusive evidence

The provisions of this chapter shall not apply
to any person engaged in or legally authorized
to engage in the transportation in interstate
commerce or the sale in interstate commerce for
resale, of natural gas received by such person
from another person within or at the boundary
of a State if all the natural gas so received is ul-
timately consumed within such State, or to any
facilities used by such person for such transpor-
tation or sale, provided that the rates and serv-
ice of such person and facilities be subject to
regulation by a State commission. The matters
exempted from the provisions of this chapter by
this subsection are declared to be matters pri-
marily of local concern and subject to regula-
tion by the several States. A certification from
such State commission to the Federal Power
Commission that such State commission has
regulatory jurisdiction over rates and service of
such person and facilities and is exercising such
jurisdiction shall constitute conclusive evidence
of such regulatory power or jurisdiction.

(d) Vehicular natural gas jurisdiction

The provisions of this chapter shall not apply
to any person solely by reason of, or with re-
spect to, any sale or transportation of vehicular
natural gas if such person is—

(1) not otherwise a natural-gas company; or
(2) subject primarily to regulation by a

State commission, whether or not such State

commission has, or is exercising, jurisdiction

over the sale, sale for resale, or transportation
of vehicular natural gas.

(June 21, 1938, ch. 556, §1, 52 Stat. 821; Mar. 27,
1954, ch. 115, 68 Stat. 36; Pub. L. 102-486, title IV,
§404(a)(1), Oct. 24, 1992, 106 Stat. 2879; Pub. L.
109-58, title III, §311(a), Aug. 8, 2005, 119 Stat.
685.)

AMENDMENTS

2005—Subsec. (b). Pub. L. 109-58 inserted ‘‘and to the
importation or exportation of natural gas in foreign
commerce and to persons engaged in such importation
or exportation,” after ‘‘such transportation or sale,”’.

1992—Subsec. (d). Pub. L. 102-486 added subsec. (d).

1954—Subsec. (¢). Act Mar. 27, 1954, added subsec. (c).

TERMINATION OF FEDERAL POWER COMMISSION;
TRANSFER OF FUNCTIONS

Federal Power Commission terminated and functions,
personnel, property, funds, etc., transferred to Sec-
retary of Energy (except for certain functions trans-
ferred to Federal Energy Regulatory Commission) by
sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title
42, The Public Health and Welfare.

STATE LAWS AND REGULATIONS

Pub. L. 102-486, title IV, §404(b), Oct. 24, 1992, 106 Stat.
2879, provided that: ‘“The transportation or sale of nat-
ural gas by any person who is not otherwise a public
utility, within the meaning of State law—

‘(1) in closed containers; or
‘(2) otherwise to any person for use by such person
as a fuel in a self-propelled vehicle,
shall not be considered to be a transportation or sale of
natural gas within the meaning of any State law, regu-
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lation, or order in effect before January 1, 1989. This
subsection shall not apply to any provision of any
State law, regulation, or order to the extent that such
provision has as its primary purpose the protection of
public safety.”

EMERGENCY NATURAL GAS ACT OF 1977

Pub. L. 95-2, Feb. 2, 1977, 91 Stat. 4, authorized Presi-
dent to declare a natural gas emergency and to require
emergency deliveries and transportation of natural gas
until the earlier of Apr. 30, 1977, or termination of
emergency by President and provided for antitrust pro-
tection, emergency purchases, adjustment in charges
for local distribution companies, relationship to Natu-
ral Gas Act, effect of certain contractual obligations,
administrative procedure and judicial review, enforce-
ment, reporting to Congress, delegation of authorities,
and preemption of inconsistent State or local action.

EXECUTIVE ORDER NoO. 11969

Ex. Ord. No. 11969, Feb. 2, 1977, 42 F.R. 6791, as amend-
ed by Ex. Ord. No. 12038, Feb. 3, 1978, 43 F.R. 4957, which
delegated to the Secretary of Energy the authority
vested in the President by the Emergency Natural Gas
Act of 1977 except the authority to declare and termi-
nate a natural gas emergency, was revoked by Ex. Ord.
No. 12553, Feb. 25, 1986, 51 F.R. 7237.

PROCLAMATION NoO. 4485

Proc. No. 4485, Feb. 2, 1977, 42 F.R. 6789, declared that
a natural gas emergency existed within the meaning of
section 3 of the Emergency Natural Gas Act of 1977, set
out as a note above, which emergency was terminated
by Proc. No. 4495, Apr. 1, 1977, 42 F.R. 18053, formerly set
out below.

PROCLAMATION NoO. 4495

Proc. No. 4495, Apr. 1, 1977, 42 F.R. 18053, terminated
the natural gas emergency declared to exist by Proc.
No. 4485, Feb. 2, 1977, 42 F.R. 6789, formerly set out
above.

§ 717a. Definitions

When used in this chapter, unless the context
otherwise requires—

(1) “Person’ includes an individual or a cor-
poration.

(2) ““Corporation” includes any corporation,
joint-stock company, partnership, association,
business trust, organized group of persons,
whether incorporated or not, receiver or re-
ceivers, trustee or trustees of any of the fore-
going, but shall not include municipalities as
hereinafter defined.

(3) “Municipality’” means a city, county, or
other political subdivision or agency of a
State.

(4) ‘“‘State” means a State admitted to the
Union, the District of Columbia, and any orga-
nized Territory of the United States.

(5) “Natural gas’ means either natural gas
unmixed, or any mixture of natural and artifi-
cial gas.

(6) “Natural-gas company’’ means a person
engaged in the transportation of natural gas
in interstate commerce, or the sale in inter-
state commerce of such gas for resale.

(7) “Interstate commerce’ means commerce
between any point in a State and any point
outside thereof, or between points within the
same State but through any place outside
thereof, but only insofar as such commerce
takes place within the United States.

(8) ‘‘State commission’” means the regu-
latory body of the State or municipality hav-
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ing jurisdiction to regulate rates and charges
for the sale of natural gas to consumers within
the State or municipality.

(9) “Commission” and ‘“Commissioner”
means the Federal Power Commission, and a
member thereof, respectively.

(10) ““Vehicular natural gas’” means natural
gas that is ultimately used as a fuel in a self-
propelled vehicle.

(11) “LNG terminal” includes all natural gas
facilities located onshore or in State waters
that are used to receive, unload, load, store,
transport, gasify, liquefy, or process natural
gas that is imported to the United States from
a foreign country, exported to a foreign coun-
try from the United States, or transported in
interstate commerce by waterborne vessel, but
does not include—

(A) waterborne vessels used to deliver nat-
ural gas to or from any such facility; or

(B) any pipeline or storage facility subject
to the jurisdiction of the Commission under
section 717f of this title.

(June 21, 1938, ch. 556, §2, 52 Stat. 821; Pub. L.
102-486, title IV, §404(a)(2), Oct. 24, 1992, 106 Stat.
2879; Pub. L. 109-58, title III, §311(b), Aug. 8, 2005,
119 Stat. 685.)

AMENDMENTS

2005—Par. (11). Pub. L. 109-58 added par. (11).
1992—Par. (10). Pub. L. 102-486 added par. (10).

TERMINATION OF FEDERAL POWER COMMISSION;
TRANSFER OF FUNCTIONS

Federal Power Commission terminated and functions,
personnel, property, funds, etc., transferred to Sec-
retary of Energy (except for certain functions trans-
ferred to Federal Energy Regulatory Commission) by
sections 7151(b), 7171(a), 7172(a)(1), 7291, and 7293 of Title
42, The Public Health and Welfare.

§ 717b. Exportation or importation of natural gas;
LNG terminals

(a) Mandatory authorization order

After six months from June 21, 1938, no person
shall export any natural gas from the United
States to a foreign country or import any natu-
ral gas from a foreign country without first hav-
ing secured an order of the Commission author-
izing it to do so. The Commission shall issue
such order upon application, unless, after oppor-
tunity for hearing, it finds that the proposed ex-
portation or importation will not be consistent
with the public interest. The Commission may
by its order grant such application, in whole or
in part, with such modification and upon such
terms and conditions as the Commission may
find necessary or appropriate, and may from
time to time, after opportunity for hearing, and
for good cause shown, make such supplemental
order in the premises as it may find necessary or
appropriate.

(b) Free trade agreements

With respect to natural gas which is imported
into the United States from a nation with which
there is in effect a free trade agreement requir-
ing national treatment for trade in natural gas,
and with respect to liquefied natural gas—

(1) the importation of such natural gas shall
be treated as a ‘‘first sale”” within the meaning
of section 3301(21) of this title; and
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(d) Inspections

The State commission of the State in which
an LNG terminal is located may, after the ter-
minal is operational, conduct safety inspections
in conformance with Federal regulations and
guidelines with respect to the LNG terminal
upon written notice to the Commission. The
State commission may notify the Commission of
any alleged safety violations. The Commission
shall transmit information regarding such alle-
gations to the appropriate Federal agency,
which shall take appropriate action and notify
the State commission.

(e) Emergency Response Plan

(1) In any order authorizing an LNG terminal
the Commission shall require the LNG terminal
operator to develop an Emergency Response
Plan. The Emergency Response Plan shall be
prepared in consultation with the United States
Coast Guard and State and local agencies and be
approved by the Commission prior to any final
approval to begin construction. The Plan shall
include a cost-sharing plan.

(2) A cost-sharing plan developed under para-
graph (1) shall include a description of any di-
rect cost reimbursements that the applicant
agrees to provide to any State and local agen-
cies with responsibility for security and safety—

(A) at the LNG terminal; and
(B) in proximity to vessels that serve the fa-
cility.
(June 21, 1938, ch. 556, §3A, as added Pub. L.
109-58, title III, §311(d), Aug. 8, 2005, 119 Stat.
687.)

REFERENCES IN TEXT

The National Environmental Policy Act of 1969, re-
ferred to in subsec. (a), is Pub. L. 91-190, Jan. 1, 1970, 83
Stat. 852, as amended, which is classified generally to
chapter 55 (§4321 et seq.) of Title 42, The Public Health
and Welfare. For complete classification of this Act to
the Code, see Short Title note set out under section
4321 of Title 42 and Tables.

§717c. Rates and charges
(a) Just and reasonable rates and charges

All rates and charges made, demanded, or re-
ceived by any natural-gas company for or in
connection with the transportation or sale of
natural gas subject to the jurisdiction of the
Commission, and all rules and regulations af-
fecting or pertaining to such rates or charges,
shall be just and reasonable, and any such rate
or charge that is not just and reasonable is de-
clared to be unlawful.

(b) Undue preferences and unreasonable rates
and charges prohibited

No natural-gas company shall, with respect to
any transportation or sale of natural gas subject
to the jurisdiction of the Commission, (1) make
or grant any undue preference or advantage to
any person or subject any person to any undue
prejudice or disadvantage, or (2) maintain any
unreasonable difference in rates, charges, serv-
ice, facilities, or in any other respect, either as
between localities or as between classes of serv-
ice.

(¢) Filing of rates and charges with Commission;
public inspection of schedules

Under such rules and regulations as the Com-

mission may prescribe, every natural-gas com-

pany shall file with the Commission, within
such time (not less than sixty days from June
21, 1938) and in such form as the Commission
may designate, and shall keep open in conven-
ient form and place for public inspection, sched-
ules showing all rates and charges for any trans-
portation or sale subject to the jurisdiction of
the Commission, and the classifications, prac-
tices, and regulations affecting such rates and
charges, together with all contracts which in
any manner affect or relate to such rates,
charges, classifications, and services.
(d) Changes in rates and charges; notice to Com-
mission

Unless the Commission otherwise orders, no
change shall be made by any natural-gas com-
pany in any such rate, charge, classification, or
service, or in any rule, regulation, or contract
relating thereto, except after thirty days’ notice
to the Commission and to the public. Such no-
tice shall be given by filing with the Commis-
sion and keeping open for public inspection new
schedules stating plainly the change or changes
to be made in the schedule or schedules then in
force and the time when the change or changes
will go into effect. The Commission, for good
cause shown, may allow changes to take effect
without requiring the thirty days’ notice herein
provided for by an order specifying the changes
so to be made and the time when they shall take
effect and the manner in which they shall be
filed and published.
(e) Authority of Commission to hold hearings

concerning new schedule of rates

Whenever any such new schedule is filed the
Commission shall have authority, either upon
complaint of any State, municipality, State
commission, or gas distributing company, or
upon its own initiative without complaint, at
once, and if it so orders, without answer or for-
mal pleading by the natural-gas company, but
upon reasonable notice, to enter upon a hearing
concerning the lawfulness of such rate, charge,
classification, or service; and, pending such
hearing and the decision thereon, the Commis-
sion, upon filing with such schedules and deliv-
ering to the natural-gas company affected there-
by a statement in writing of its reasons for such
suspension, may suspend the operation of such
schedule and defer the use of such rate, charge,
classification, or service, but not for a longer pe-
riod than five months beyond the time when it
would otherwise go into effect; and after full
hearings, either completed before or after the
rate, charge, classification, or service goes into
effect, the Commission may make such orders
with reference thereto as would be proper in a
proceeding initiated after it had become effec-
tive. If the proceeding has not been concluded
and an order made at the expiration of the sus-
pension period, on motion of the natural-gas
company making the filing, the proposed change
of rate, charge, classification, or service shall go
into effect. Where increased rates or charges are
thus made effective, the Commission may, by
order, require the natural-gas company to fur-
nish a bond, to be approved by the Commission,
to refund any amounts ordered by the Commis-
sion, to keep accurate accounts in detail of all
amounts received by reason of such increase,
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specifying by whom and in whose behalf such
amounts were paid, and, upon completion of the
hearing and decision, to order such natural-gas
company to refund, with interest, the portion of
such increased rates or charges by its decision
found not justified. At any hearing involving a
rate or charge sought to be increased, the bur-
den of proof to show that the increased rate or
charge is just and reasonable shall be upon the
natural-gas company, and the Commission shall
give to the hearing and decision of such ques-
tions preference over other questions pending
before it and decide the same as speedily as pos-
sible.

(f) Storage services

(1) In exercising its authority under this chap-
ter or the Natural Gas Policy Act of 1978 (15
U.S.C. 3301 et seq.), the Commission may author-
ize a natural gas company (or any person that
will be a natural gas company on completion of
any proposed construction) to provide storage
and storage-related services at market-based
rates for new storage capacity related to a spe-
cific facility placed in service after August 8,
2005, notwithstanding the fact that the company
is unable to demonstrate that the company
lacks market power, if the Commission deter-
mines that—

(A) market-based rates are in the public in-
terest and necessary to encourage the con-
struction of the storage capacity in the area
needing storage services; and

(B) customers are adequately protected.

(2) The Commission shall ensure that reason-
able terms and conditions are in place to protect
consumers.

(3) If the Commission authorizes a natural gas
company to charge market-based rates under
this subsection, the Commission shall review pe-
riodically whether the market-based rate is just,
reasonable, and not unduly discriminatory or
preferential.

(June 21, 1938, ch. 556, §4, 52 Stat. 822; Pub. L.
87-454, May 21, 1962, 76 Stat. 72; Pub. L. 109-58,
title III, §312, Aug. 8, 2005, 119 Stat. 688.)

REFERENCES IN TEXT

The Natural Gas Policy Act of 1978, referred to in sub-
sec. (£)(1), is Pub. L. 95-621, Nov. 9, 1978, 92 Stat. 3350, as
amended, which is classified generally to chapter 60
(§3301 et seq.) of this title. For complete classification
of this Act to the Code, see Short Title note set out
under section 3301 of this title and Tables.

AMENDMENTS

2005—Subsec. (f). Pub. L. 109-58 added subsec. (f).

1962—Subsec. (e). Pub. L. 87-454 inserted ‘‘or gas dis-
tributing company’ after ‘‘State commission’, and
struck out proviso which denied authority to the Com-
mission to suspend the rate, charge, classification, or
service for the sale of natural gas for resale for indus-
trial use only.

ADVANCE RECOVERY OF EXPENSES INCURRED BY NATU-
RAL GAS COMPANIES FOR NATURAL GAS RESEARCH,
DEVELOPMENT, AND DEMONSTRATION PROJECTS

Pub. L. 102-104, title III, Aug. 17, 1991, 105 Stat. 531,
authorized Federal Energy Regulatory Commission,
pursuant to this section, to allow recovery, in advance,
of expenses by natural-gas companies for research, de-
velopment and demonstration activities by Gas Re-
search Institute for projects on use of natural gas in

TITLE 15—COMMERCE AND TRADE

Page 1080

motor vehicles and on use of natural gas to control
emissions from combustion of other fuels, subject to
Commission finding that benefits, including environ-
mental benefits, to both existing and future ratepayers
resulting from such activities exceed all direct costs to
both existing and future ratepayers, prior to repeal by
Pub. L. 102-486, title IV, §408(c), Oct. 24, 1992, 106 Stat.
2882.

§ 717c-1. Prohibition on market manipulation

It shall be unlawful for any entity, directly or
indirectly, to use or employ, in connection with
the purchase or sale of natural gas or the pur-
chase or sale of transportation services subject
to the jurisdiction of the Commission, any ma-
nipulative or deceptive device or contrivance (as
those terms are used in section 78j(b) of this
title) in contravention of such rules and regula-
tions as the Commission may prescribe as nec-
essary in the public interest or for the protec-
tion of natural gas ratepayers. Nothing in this
section shall be construed to create a private
right of action.

(June 21, 1938, ch. 556, §4A, as added Pub. L.
109-58, title III, §315, Aug. 8, 2005, 119 Stat. 691.)

§717d. Fixing rates and charges; determination
of cost of production or transportation

(a) Decreases in rates

Whenever the Commission, after a hearing had
upon its own motion or upon complaint of any
State, municipality, State commission, or gas
distributing company, shall find that any rate,
charge, or classification demanded, observed,
charged, or collected by any natural-gas com-
pany in connection with any transportation or
sale of natural gas, subject to the jurisdiction of
the Commission, or that any rule, regulation,
practice, or contract affecting such rate, charge,
or classification is unjust, unreasonable, unduly
discriminatory, or preferential, the Commission
shall determine the just and reasonable rate,
charge, classification, rule, regulation, practice,
or contract to be thereafter observed and in
force, and shall fix the same by order: Provided,
however, That the Commission shall have no
power to order any increase in any rate con-
tained in the currently effective schedule of
such natural gas company on file with the Com-
mission, unless such increase is in accordance
with a new schedule filed by such natural gas
company; but the Commission may order a de-
crease where existing rates are unjust, unduly
discriminatory, preferential, otherwise unlaw-
ful, or are not the lowest reasonable rates.

(b) Costs of production and transportation

The Commission upon its own motion, or upon
the request of any State commission, whenever
it can do so without prejudice to the efficient
and proper conduct of its affairs, may inves-
tigate and determine the cost of the production
or transportation of natural gas by a natural-
gas company in cases where the Commission has
no authority to establish a rate governing the
transportation or sale of such natural gas.

(June 21, 1938, ch. 556, §5, 52 Stat. 823.)
§717e. Ascertainment of cost of property

(a) Cost of property

The Commission may investigate and ascer-
tain the actual legitimate cost of the property

A-31



Page 1047

(b) Conference with State commissions regard-
ing rate structure, costs, etc.

The Commission may confer with any State
commission regarding rate structures, costs, ac-
counts, charges, practices, classifications, and
regulations of natural-gas companies; and the
Commission is authorized, under such rules and
regulations as it shall prescribe, to hold joint
hearings with any State commission in connec-
tion with any matter with respect to which the
Commission is authorized to act. The Commis-
sion is authorized in the administration of this
chapter to avail itself of such cooperation, serv-
ices, records, and facilities as may be afforded
by any State commission.

(c) Information and reports available to State
commissions

The Commission shall make available to the
several State commissions such information and
reports as may be of assistance in State regula-
tion of natural-gas companies. Whenever the
Commission can do so without prejudice to the
efficient and proper conduct of its affairs, it
may, upon request from a State commission,
make available to such State commission as
witnesses any of its trained rate, valuation, or
other experts, subject to reimbursement of the
compensation and traveling expenses of such
witnesses. All sums collected hereunder shall be
credited to the appropriation from which the
amounts were expended in carrying out the pro-
visions of this subsection.

(June 21, 1938, ch. 556, §17, 52 Stat. 830.)
§717q. Appointment of officers and employees

The Commission is authorized to appoint and
fix the compensation of such officers, attorneys,
examiners, and experts as may be necessary for
carrying out its functions under this chapter;
and the Commission may, subject to civil-serv-
ice laws, appoint such other officers and employ-
ees as are necessary for carrying out such func-
tions and fix their salaries in accordance with
chapter 51 and subchapter IIT of chapter 53 of
title 5.

(June 21, 1938, ch. 556, §18, 52 Stat. 831; Oct. 28,
1949, ch. 782, title XI, §1106(a), 63 Stat. 972.)

CODIFICATION

Provisions that authorized the Commission to ap-
point and fix the compensation of such officers, attor-
neys, examiners, and experts as may be necessary for
carrying out its functions under this chapter ‘“‘without
regard to the provisions of other laws applicable to the
employment and compensation of officers and employ-
ees of the United States’” are omitted as obsolete and
superseded.

As to the compensation of such personnel, sections
1202 and 1204 of the Classification Act of 1949, 63 Stat.
972, 973, repealed the Classification Act of 1923 and all
other laws or parts of laws inconsistent with the 1949
Act. The Classification Act of 1949 was repealed by Pub.
L. 89-554, Sept. 6, 1966, § 8(a), 80 Stat. 632, and reenacted
as chapter 51 and subchapter III of chapter 53 of Title
5, Government Organization and Employees. Section
5102 of Title 5 contains the applicability provisions of
the 1949 Act, and section 5103 of Title 5 authorizes the
Office of Personnel Management to determine the ap-
plicability to specific positions and employees.

Such appointments are now subject to the civil serv-ice
laws unless specifically excepted by those laws or
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by laws enacted subsequent to Executive Order 8743,
Apr. 23, 1941, issued by the President pursuant to the
Act of Nov. 26, 1940, ch. 919, title I, § 1, 54 Stat.
1211, which covered most excepted positions into the
classi-fied (competitive) civil service. The Order is set
out as a note under section 3301 of Title 5.

‘““Chapter 51 and subchapter III of chapter 53 of title
57 substituted in text for ‘‘the Classification Act of
1949, as amended” on authority of Pub. L. 89-554, §
T(b), Sept. 6, 1966, 80 Stat. 631, the first section of
which en-acted Title 5.

AMENDMENTS

1949—Act Oct. 28, 1949, substituted ‘‘Classification Act
of 1949 for ‘‘Classification Act of 1923"’.

REPEALS

Act Oct. 28, 1949, ch. 782, cited as a credit to this sec-
tion, was repealed (subject to a savings clause) by Pub.
L. 89-554, Sept. 6, 1966, § 8, 80 Stat. 632, 655.

§717r. Rehearing and review

(a) Application for rehearing; time

Any person, State, municipality, or State
commission aggrieved by an order issued by the
Commission in a proceeding under this chapter
to which such person, State, municipality, or
State commission is a party may apply for a re-
hearing within thirty days after the issuance of
such order. The application for rehearing shall
set forth specifically the ground or grounds
upon which such application is based. Upon such
application the Commission shall have power to
grant or deny rehearing or to abrogate or mod-
ify its order without further hearing. Unless the
Commission acts upon the application for re-
hearing within thirty days after it is filed, such
application may be deemed to have been denied.
No proceeding to review any order of the Com-
mission shall be brought by any person unless
such person shall have made application to the
Commission for a rehearing thereon. Until the
record in a proceeding shall have been filed in a
court of appeals, as provided in subsection (b) of
this section, the Commission may at any time,
upon reasonable notice and in such manner as it
shall deem proper, modify or set aside, in whole
or in part, any finding or order made or issued
by it under the provisions of this chapter.

(b) Review of Commission order

Any party to a proceeding under this chapter
aggrieved by an order issued by the Commission
in such proceeding may obtain a review of such
order in the court of appeals of the United
States for any circuit wherein the natural-gas
company to which the order relates is located or
has its principal place of business, or in the
United States Court of Appeals for the District
of Columbia, by filing in such court, within
sixty days after the order of the Commission
upon the application for rehearing, a written pe-
tition praying that the order of the Commission
be modified or set aside in whole or in part. A
copy of such petition shall forthwith be trans-
mitted by the clerk of the court to any member
of the Commission and thereupon the Commis-
sion shall file with the court the record upon
which the order complained of was entered, as
provided in section 2112 of title 28. Upon the fil-
ing of such petition such court shall have juris-
diction, which upon the filing of the record with
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it shall be exclusive, to affirm, modify, or set
aside such order in whole or in part. No objec-
tion to the order of the Commission shall be
considered by the court unless such objection
shall have been urged before the Commission in
the application for rehearing unless there is rea-
sonable ground for failure so to do. The finding
of the Commission as to the facts, if supported
by substantial evidence, shall be conclusive. If
any party shall apply to the court for leave to
adduce additional evidence, and shall show to
the satisfaction of the court that such addi-
tional evidence is material and that there were
reasonable grounds for failure to adduce such
evidence in the proceedings before the Commis-
sion, the court may order such additional evi-
dence to be taken before the Commission and to
be adduced upon the hearing in such manner and
upon such terms and conditions as to the court
may seem proper. The Commission may modify
its findings as to the facts by reason of the addi-
tional evidence so taken, and it shall file with
the court such modified or new findings, which
is supported by substantial evidence, shall be
conclusive, and its recommendation, if any, for
the modification or setting aside of the original
order. The judgment and decree of the court, af-
firming, modifying, or setting aside, in whole or
in part, any such order of the Commission, shall
be final, subject to review by the Supreme Court
of the United States upon certiorari or certifi-
cation as provided in section 1254 of title 28.

(c) Stay of Commission order

The filing of an application for rehearing
under subsection (a) of this section shall not,
unless specifically ordered by the Commission,
operate as a stay of the Commission’s order. The
commencement of proceedings under subsection
(b) of this section shall not, unless specifically
ordered by the court, operate as a stay of the
Commission’s order.

(d) Judicial review

(1) In general

The United States Court of Appeals for the
circuit in which a facility subject to section
717b of this title or section 717f of this title is
proposed to be constructed, expanded, or oper-
ated shall have original and exclusive jurisdic-
tion over any civil action for the review of an
order or action of a Federal agency (other
than the Commission) or State administrative
agency acting pursuant to Federal law to
issue, condition, or deny any permit, license,
concurrence, or approval (hereinafter collec-
tively referred to as ‘‘permit’’) required under

Federal law, other than the Coastal Zone Man-

agement Act of 1972 (16 U.S.C. 1451 et seq.).

(2) Agency delay

The United States Court of Appeals for the
District of Columbia shall have original and
exclusive jurisdiction over any civil action for
the review of an alleged failure to act by a
Federal agency (other than the Commission)
or State administrative agency acting pursu-
ant to Federal law to issue, condition, or deny
any permit required under Federal law, other
than the Coastal Zone Management Act of 1972
(16 U.S.C. 1451 et seq.), for a facility subject to
section 717b of this title or section 717f of this
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title. The failure of an agency to take action
on a permit required under Federal law, other
than the Coastal Zone Management Act of
1972, in accordance with the Commission
schedule established pursuant to section
T17n(c) of this title shall be considered incon-
sistent with Federal law for the purposes of
paragraph (3).

(3) Court action

If the Court finds that such order or action
is inconsistent with the Federal law governing
such permit and would prevent the construc-
tion, expansion, or operation of the facility
subject to section 717b of this title or section
717f of this title, the Court shall remand the
proceeding to the agency to take appropriate
action consistent with the order of the Court.
If the Court remands the order or action to the
Federal or State agency, the Court shall set a
reasonable schedule and deadline for the agen-
cy to act on remand.

(4) Commission action

For any action described in this subsection,
the Commission shall file with the Court the
consolidated record of such order or action to
which the appeal hereunder relates.

(5) Expedited review

The Court shall set any action brought
under this subsection for expedited consider-
ation.

(June 21, 1938, ch. 556, § 19, 52 Stat. 831; June
25, 1948, ch. 646, §32(a), 62 Stat. 991; May 24, 1949,
ch. 139, § 127, 63 Stat. 107; Pub. L. 85-791, § 19,
Aug. 28, 1958, 72 Stat. 947; Pub. L. 109-58, title
I1I, § 313(b), Aug. 8, 2005, 119 Stat. 689.)

REFERENCES IN TEXT

The Coastal Zone Management Act of 1972, referred
to in subsec. (d)(1), (2), is title III of Pub. L. 89-454,
as added by Pub. L. 92-583, Oct. 27, 1972, 86 Stat.
1280, as amended, which is classified generally to
chapter 33 (§ 1451 et seq.) of Title 16, Conservation.
For complete classification of this Act to the Code,
see Short Title note set out under section 1451 of
Title 16 and Tables.

CODIFICATION

In subsec. (b), ‘‘section 1254 of title 28’ substituted
for ‘‘sections 239 and 240 of the Judicial Code, as
amend-ed [28 U.S.C. 346, 347]” on authority of act June
25, 1948, ch. 646, 62 Stat. 869, the first section of which
enacted Title 28, Judiciary and Judicial Procedure.

AMENDMENTS

2006—Subsec. (d). Pub. L. 109-58 added subsec. (d). 1958
—Subsec. (a). Pub. L. 85-791, §19(a), inserted sen-tence
providing that until record in a proceeding has been
filed in a court of appeals, Commission may mod-ify
or set aside any finding or order issued by it.

Subsec. (b). Pub. L. 85-791, § 19(b), in second
sentence, substituted ‘‘transmitted by the clerk of the
court to” for ‘‘served upon’’, substituted ‘‘file with the
court” for ‘‘certify and file with the court a transcript
of”’, and in-serted ‘‘as provided in section 2112 of title
28”’, and, in third sentence, substituted ‘‘petition’ for
‘““¢ranscript’, and ‘‘jurisdiction, which upon the filing
of the record with it shall be exclusive’ for ‘‘exclusive
jurisdiction’.

CHANGE OF NAME

Act June 25, 1948, eff. Sept. 1, 1948, as amended by act
May 24, 1949, substituted ‘‘court of appeals’ for ‘“‘circuit
court of appeals’ wherever appearing.
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party to the proceeding. A person wish-
ing to become a party to the pro-
ceeding must file a motion to inter-
vene.

(b) Any motion to intervene must be
filed not later than 12 days after the
subject tariff filing in accordance with
§385.214 of this chapter.

Subpart D—Material To Be Filed
With Changes

§154.301 Changes in rates.

(a) Except for changes in rates pursu-
ant to subparts E, F and G, of this part,
any natural gas company filing for a
change in rates or charges, except for a
minor rate change, must submit, in ad-
dition to the material required by sub-
parts A, B, and C of this part, the
Statements and Schedules described in
§154.312.

(b) A natural gas company filing for
a minor rate change must file the
Statements and Schedules described in
§1564.313.

(c) A natural gas company filing for a
change in rates or charges must be pre-
pared to go forward at a hearing and
sustain, solely on the material sub-
mitted with its filing, the burden of
proving that the proposed changes are
just and reasonable. The filing and sup-
porting workpapers must be of such
composition, scope, and format as to
comprise the company’s complete case-
in-chief in the event that the change is
suspended and the matter is set for
hearing. If the change in rates or
charges presented are not in full accord
with any prior Commission decision di-
rectly involving the filing company,
the company must include in its work-
ing papers alternate material reflect-
ing the effect of such prior decision.

[Order 582, 60 FR 52996, Oct. 11, 1995, as
amended by Order 582-A, 61 FR 9628, Mar. 11,
1996]

§154.302 Previously submitted mate-
rial.

(a) If all, or any portion, of the infor-
mation called for by this part has al-
ready been submitted to the Commis-
sion within six months of the filing
date of this application, or is included
in other data filed pursuant to this
part, specific reference thereto may be
made in lieu of resubmission.

18 CFR Ch. | (4-1-19 Edition)

(b) If a new FERC Form No. 2 or 2-A
is required to be filed within 60 days
from the end of the base period, the
new FERC Form No. 2 or 2-A must be
filed concurrently with the rate change
filing. There must be furnished to the
Director, Office of Energy Market Reg-
ulation, with the rate change filing,
one copy of the FERC Form No. 2 or 2—
A.

[Order 582, 60 FR 52996, Oct. 11, 1995, as
amended by Order 699, 72 FR 45325, Aug. 14,
2007; Order 701, 72 FR 61054, Oct. 29, 2007]

§154.303 Test periods.

Statements A through M, O, P, and
supporting schedules, in §154.312 and
§154.313, must be based upon a test pe-
riod.

(a) If the natural gas company has
been in operation for 12 months on the
filing date, then the test period con-
sists of a base period followed by an ad-
justment period.

(1) The base period consists of 12 con-
secutive months of the most recently
available actual experience. The last
day of the base period may not be more
than 4 months prior to the filing date.

(2) The adjustment period is a period
of up to 9 months immediately fol-
lowing the base period.

(3) The test period may not extend
more than 9 months beyond the filing
date.

(4) The rate factors (volumes, costs,
and billing determinants) established
during the base period may be adjusted
for changes in revenues and costs
which are known and measurable with
reasonable accuracy at the time of the
filing and which will become effective
within the adjustment period. The base
period factors must be adjusted to
eliminate nonrecurring items. The
company may adjust its base period
factors to normalize items eliminated
as nonrecurring.

(b) If the natural gas company has
not been in operation for 12 months on
the filing date, then the test period
must consist of 12 consecutive months
ending not more than one year after
the filing date. Rate factors may be ad-
justed as in paragraph (a)(4) of this sec-
tion but must not be adjusted for oc-
currences anticipated after the 12-
month period.

568
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(iii) If, in a proceeding, or part of a
proceeding, that is set for hearing
under subpart E, a written amendment
is filed after the time for filing pro-
vided under paragraph (a)(3)(ii) of this
section, or if an oral amendment is
made to a presiding officer during a
hearing or conference, the amendment
becomes effective as an amendment
only as provided under paragraph (d) of
this section.

(b) Answers. Any participant, or any
person who has filed a timely motion
to intervene which has not been denied,
may answer a written or oral amend-
ment in accordance with Rule 213.

(¢c) Motion opposing an amendment.
Any participant, or any person who has
filed a timely motion to intervene
which has not been denied, may file a
motion opposing the acceptance of any
amendment, other than an amendment
under paragraph (a)3)(i) of this sec-
tion, not later than 15 days after the
filing of the amendment.

(d) Acceptance of amendments. (1) An
amendment becomes effective as an
amendment at the end of 15 days from
the date of filing, if no motion in oppo-
sition to the acceptance of an amend-
ment under paragraph (a)(3)(iii) of this
section is filed within the 15 day pe-
riod.

(2) If a motion in opposition to the
acceptance of an amendment is filed
within 15 days after the filing of the
amendment, the amendment becomes
effective as an amendment on the
twentieth day after the filing of the
amendment, except to the extent that
the decisional authority, before such
date, issues an order rejecting the
amendment, wholly or in part, for good
cause.

(e) Directed amendments. A decisional
authority, on motion or otherwise,
may direct any participant, or any per-
son seeking to be a party, to file a
written amendment to amplify, clarify,
or technically correct a pleading.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 714, 73 FR 57538, Oct. 3,
2008]

§385.216 Withdrawal of
(Rule 216).

(a) Filing. Any person that filed a

pleading may seek to withdraw it by

filing a notice of withdrawal. The pro-

pleadings

§385.217

cedures provided in this section do not
apply to withdrawals of tariff or rate
filings, which may be withdrawn only
as provided in the regulations under
this chapter.

(b) Action on withdrawals. (1) The
withdrawal of any pleading is effective
at the end of 15 days from the date of
filing of a notice of withdrawal, if no
motion in opposition to the notice of
withdrawal is filed within that period
and the decisional authority does not
issue an order disallowing the with-
drawal within that period. The
decisional authority may disallow, for
a good cause, all or part of a with-
drawal.

(2) If a motion in opposition to a no-
tice of withdrawal is filed within the 15
day period, the withdrawal is not effec-
tive until the decisional authority
issues an order accepting the with-
drawal.

(c) Conditional withdrawal. In order to
prevent prejudice to other participants,
a decisional authority may, on motion
or otherwise, condition the withdrawal
of any pleading upon a requirement
that the withdrawing person leave ma-
terial in the record or otherwise make
material available to other partici-
pants.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 714, 73 FR 575638, Oct. 3,
2008; Order 846, 83 FR 23808, May 23, 2018]

§385.217 Summary disposition (Rule

217).

(a) Applicability. This section applies
to:

(1) Any proceeding, or any part of a
proceeding, while the Commission is
the decisional authority; and

(2) Any proceeding, or part of a pro-
ceeding, which is set for hearing under
subpart E.

(b) General rule. If the decisional au-
thority determines that there is no
genuine issue of fact material to the
decision of a proceeding or part of a
proceeding, the decisional authority
may summarily dispose of all or part of
the proceeding.

(c) Procedures. (1) Any participant
may make a motion for summary dis-
position of all or part of a proceeding.

(2) If a decisional authority, other
than the Commission, is considering
summary disposition of a proceeding,
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or part of a proceeding, in the absence
of a motion for summary disposition by
a participant, the decisional authority
will grant the participants an oppor-
tunity to comment on the proposed dis-
position prior to any summary disposi-
tion, unless, for good cause shown, the
decisional authority provides other-
wise.

(3) If, prior to setting a matter for
hearing, the Commission is considering
summary disposition of a proceeding or
part of a proceeding in the absence of a
motion for summary disposition by any
participant and the Commission deter-
mines that notice and comment on
summary disposition are practicable
and necessary, the Commission may
notify the participants and afford them
an opportunity to comment on any
proposed summary disposition.

(d) Disposition. (1)(i) If a decisional
authority, other than the Commission,
summarily disposes of an entire pro-
ceeding, the decisional authority will
issue an initial decision for the entire
proceeding.

(ii) Except as provided under para-
graph (d)(1)(iii) of this section, a
decisional authority, other than the
Commission, which summarily disposes
of part of a proceeding may:

(A) Issue a partial initial decision; or

(B) Postpone issuing an initial deci-
sion on the summarily disposed part
and combine it with the initial deci-
sion on the entire proceeding or other
appropriate part of the proceeding.

(iii) If the decisional authority, other
than the Commission, summarily dis-
poses of part of a proceeding and such
disposition requires the filing of new
tariff or rate schedule sheets or sec-
tions, the decisional authority will
issue an initial decision on that part of
the proceeding.

(2) Any initial decision issued under
paragraph (d)(1) of this section is con-
sidered an initial decision issued under
subpart G of this part, except that the
following rules do not apply: Rule 704
(rights of participants before initial de-
cision), Rule 705 (discretion of pre-
siding officer before initial decision),
Rule 706 (initial and reply briefs before
initial decision), Rule 707 (oral argu-

18 CFR Ch. | (4-1-19 Edition)

ment before initial decision), and Rule
709 (other types of decisions).

[Order 225, 47 FR 19022, May 3, 1982; Order 225—
A, 47 FR 35956, Aug. 18, 1982, as amended by
Order 714, 73 FR 57538, Oct. 3, 2008]

§385.218 Simplified procedure for
complaints involving small con-
troversies (Rule 218).

(a) Eligibility. The procedures under
this section are available to complain-
ants if the amount in controversy is
less than $100,000 and the impact on
other entities is de minimis.

(b) Contents. A complaint filed under
this section must contain:

(1) The name of the complainant;

(2) The name of the respondent;

(3) A description of the relationship
to the respondent;

(4) The amount in controversy;

(5) A statement why the complaint
will have a de minimis impact on other
entities;

(6) The facts and circumstances sur-
rounding the complaint, including the
legal or regulatory obligation breached
by the respondent; and

(7) The requested relief.

(c) Service. The complainant is re-
quired to simultaneously serve the
complaint on the respondent and any
other entity referenced in the com-
plaint.

(d) Notice. Public notice of the com-
plaint will be issued by the Commis-
sion.

(e) Answers, interventions and com-
ments. (1) An answer to a complaint is
required to conform to the require-
ments of §385.213(c)(1), (2), and (3).

(2) Answers, interventions and com-
ments must be filed within 10 days
after the complaint is filed. In cases
where the complainant requests privi-
leged treatment for information in its
complaint, answers, interventions, and
comments must be filed within 20 days
after the complaint is filed. In the
event there is an objection to the pro-
tective agreement, the Commission
will establish when answers, interven-
tions, and comments are due.

(f) Privileged treatment. If a complain-
ant seeks privileged treatment for any
documents submitted with the com-
plaint, a complainant must use the
procedures described in section
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